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CASES  ADJUDGED 


STJPEEMU  OOUET 


OF  TBB 


STATE  OF  NEW  YORK. 


Egbert  Cart,  Bespondent,  v.  John  P.  Whttb  and  Janb 

White,  impleaded,  &c.,  Appellants. 

(Gbkebal  Tebic,  Third  Dbpartmbht,  Januart,  1873.) 

If  a  mortgage  given  to  secure  an  existing  indebtedness  extends  the  time 
for  its  payment,  there  is  a  new  consideration,  making  the  mortgagee  a 
purchaser  for  value  under  the  recording  act. 

Where  the  mortgagor  secured  his  indebtedness  by  a  mortgage  which  post- 
poned the  time  of  payment  for  six  months,  but  was  upon  land  already 
conveyed  by  the  mortgagor,  22«2df,  the  mortgagee  having  no  knowledge  or 
constructive  notice  of  the  deed,  that  he  need  not  repudiate  the  mortgage 
for  fraud  and  proceed  on  the  original  indebtedness,  but  might  foreclose. 

The  conveyance  was  made  by  the  mortgagor  through  a  third  person  to  his 
wife,  and  she  continued  to  occupy  the  property  with  him,  and  was  so 
occupying  at  the  time  of  the  execution  of  the  mortgage, — Hddy  that  the 
mortgagee  was  not  charged  with  notice  of  her  title  by  reason  of  pot- 
session. 

The  action  was  brought  for  the  foreclosure  of  a  mortgage 
made  by  John  White,  deceased,  to  the  plaintifE  to  secure  Iho 
payment  of  $1,000  six  months  after  date,  and  bearing  date 
November  24,  1868. 

The  mortgage  was  recorded  on  the  same  day  in  the  clerk'a 
office  of  Cortland  county,  in  which  county  the  mortgaged 
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premises  were  situated.  The  action  was  tried  at  the  Cortland 
County  Circuit  in  December,  1870,  without  a  jury.  It 
appeared  that  on  the  2l8t  of  October,  1866,  the  mortgagor 
was  the  owner  of  the  premises  described  in  the  complaint, 
and  on  that  day  executed  a  deed  of  the  same  to  his  son,  John 
P.  White,  without  any  consideration.  That  on  the  same  day 
John  P.  White  conveyed  to  Jane  White,  his  mother.  The 
mortgagor,  in  1861,  had  received  $700  of  his  wife,  being 
her  separate  property.  The  deed  was  executed  in  part  pay- 
ment of  this  sum  and  partly  as  a  gift,  the  mortgagor  not 
being  indebted  at  the  time,  except  as  aforesaid  and  in  a  debt 
of  $1,500  due  his  son.  These  deeds  were  not  recorded,  but 
delivered  to  the  grantee  and  kept  by  her  until  March,  1868, 
when  her  husband,  without  her  consent,  destroyed  them. 

John  White  entered  into  the  produce  business  with  Gary, 
Medcalfe  &  Co.,  of  which  firm  plaintiff  was  a  member,  and, 
being  indebted  to  them,  without  the  knowledge,  approbation 
or  consent  of  his  wife,  executed  the  mortgage  in  question  for 
and  in  behalf  of  the  firm.  The  plaintiff  had  no  knowledge 
or  notice  of  the  unrecorded  deeds.  The  judge,  among  other 
things,  found  in  favor  of  the  plaintiff,  and  that  the  plaintiff 
having  taken  a  bond  for  $1,000  of  the  indebtedness  of  John 
White  to  the  firm  of  Cary,  Medcalfe  &  Co.,  payable  six  months 
after  date,  for  and  in  behalf  of  the  firm,  of  which  he  was  a 
member,  and  this  mortgage  to  secure  it,  and  the  firm  having 
approved  and  adopted  the  transaction,  their  immediate  right 
to  sue  and  enforce  collection  of  the  indebtedness  was  sus* 
pended  for  six  months ;  that  they,  by  the  transaction,  sur- 
rendered that  right  which  constituted  the  plainrtiff  a 
mortgagee  in  good  faith  for  a  valuable  consideration ;  that 
the  plaintiff  being  such,  and  having  procured  his  mortgage 
to  be  recorded  in  the  county  where  the  land  is  situated,  with 
out  knowledge  or  notice  of  the  existence  of  the  unrecorded 
deed  to  the  defendant  Jane,  his  mortgage  was  entitled  to 
preference  over  said  deed  under  the  recording  act,  and  he  was 
entitled  to  the  usual  judgment  of  foreclosure  and  sale  of  the 
premises  described  in  the  complaint,  with  costs  and  disburse- 
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ments  to  be  taxed  by  the  clerk  of  (Portland  county,  to  be  paid 
out  of  the  avails  of  tlie  sale. 

A  judgment  was  entered,  and  defendants,  as  administratrix 
and  administrator  of  John  White,  deceased,  appealed. 

DttM  dk  FoateTy  for  the  plaintiff  and  respondent. 

A.  P.  Smithy  for  the  defendant  and  appellant. 

Present — ^Millee,  P.  J.,  P.  Potieb  and  Pabkbb,  JJ. 

By  the  Court — ^Milleb,  P.  J.  The  plaintiff  in  this  action 
took  the  mortgage  in  question  in  his  own  name  for  a  debt 
due  the  firm  of  which  he  was  a  member,  without  knowledge 
of  the  existence  of  the  conveyances,  one  of  which  was  made 
by  the  mortgagor  to  his  son,  and  the  other  by  said  sou  to  the 
wife  of  the  mortgagor,  the  defendant,  Jane  White ;  said  con- 
veyance never  having  been  recorded,  but  destroyed  by  the 
mortgagor  prior  to  the  execution  of  the  mortgage.  The  bond 
was  payable  six  months  after  date,  and  the  firm  approved  and 
adopted  the  security.  The  question  to  be  determined  is, 
whether  the  plaintiff  was  a  mortgagee  in  good  faith  and  for 
a  valuable  consideration,  as  against  the  unrecorded  convey- 
ances, one  of  which  was  made  by  the  mortgagor  to  his  son, 
and  the  other  by  the  son  to  the  defendant,  Jane  White.  The 
recording  act  requires  conveyances  to  be  recorded,  and  when 
not  recorded  they  are  void  as  against  a  subsequent  purchaser 
in  good  &ith  for  a  valuable  consideration.  (1  R.  S.,  756,  §  1.) 
A  mortgagee  stands  in  the  same  position  as  a  purchaser,  within 
the  statute  cited.  But  to  constitute  a  purchaser  within  the 
meaning  of  the  act,  the  party  must  not  only  have  received 
the  conveyance  without  notice  of  the  prior  unrecorded  deed, 
but  he  must  have  received  it  upon  some  new  consideration 
or  must  have  surrendered  some  security  or  important  right. 
{Waster  V.  Van  Sieenherghy  46  Barb.,  211;  Lawrence  v. 
ClarJcy  36  N.  Y.,  128.)  The  surrender  of  a  precedent  debt  is 
not  enough.    In  the  case  at  bar  the  debt  was  due  and  the 
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time  for  its  payment  was  extended  for  the  period  of  six 
montlis  by  the  tenns  of  the  bond.  If  this  was  a  valid  sus- 
pension of  the  power  to  collect  the  debt  for  the  time  named, 
then,  aecoi'ding  to  the  authorities,  it  was  a  sufficient,  a  new 
and  present  consideration,  and  constitutes  the  plailitiff  a  pur- 
chaser in  good  faith.  {Putnam  v.  Zevnsj  8  J.  R.,  389 ;  Pratt 
V.  Comarij  87  N.  T.,  440 ;  6  Trans.  App.,  334 ;  Bums  v. 
Rowland^  40  Barb.,  369 ;  Trader^  Bank  v.  Bradner^  43  id., 
379.)  These  authorities  are  directly  in  point,  and,  I  think, 
decisive. 

The  firm  of  which  the  plaintiff  was  a  member  parted  with 
the  right  to  collect  the  debt  immediately,  and  this  was  enough 
to  bring  the  plaintiff  within  the  principle  of  the  cases  cited. 

It  is  claimed  that  there  is  a  distinction  between  the  present 
case  and  those  cited,  which  is  supposed  to  be  this :  That  inas- 
much as  the  mortgagor  had  conveyed  away  the  premises 
before  the  execution  of  the  mortgage,  he  was  guilty  of  a  fraud 
which  entitled  the  creditors  whom  the  plaintiff  represented 
to  bring  an  action  upon  the  original  indebtedness  without 
regard  to  the  mortgage. 

The  mortgage  was  valid  upon  its  face,  and  I  think  it  can 
scarcely  be  claimed  upon  any  legal  ground  that  the  plaintiff 
was  bound  to  pursue  the  uncertain  and  doubtful  remedy  of 
establishing  a  fraud  by  enforcing  the  collection  of  the 
original  debt.  The  plaintiff  had  no  notice  of  the  conveyances 
at  the  time  or  any  knowledge  of  them,  according  to  the  evi- 
dence. How,  then,  could  he  proceed  to  the  collection  of  the 
debt  immediately  without  any  knowledge  of  the  fraud  i  The 
plaintiff  was  lulled  into  silence  by  the  security  of  the  mort- 
gage, and  thereby  prevented  from  enforcing  the  collection  of 
his  demand  when  perhaps  the  mortgagor  was  entirely  solvent 
and  able  to  pay,  and  it  cannot  well  be  claimed  that  after  he 
had  thus  been  delayed  and  the  mortgage  had  become  due  he 
mast  be  compelled  to  sue  on  the  original  consideration,  claim- 
ing that  the  mortgage  was  fraudulent.  The  mortgagor  at  any 
rate  would  have  been  estopped  from  alleging  any  such  fraud, 
auu  certainly  the  plaintiff  was  not  bound  to  avail  himself  of 
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it  when  he  had  no  knowledge  on  the  subject.  The  plaintiff, 
then,  was  not  to  blame  for  relying  upon  his  mortgage,  and 
as  the  defendant  Jane  White  is  in  fault  for  not  having  the 
deeds  recorded,  which  would  have  put  the  plaintiff  on  his 
guard,  she  should  suffer  the  consequences  of  her  own  neglect. 

It  may,  perhaps,  be  questionable  whether  any  fraud  is 
shown  in  the  execution  of  the  mortgage,  as  that  question  was 
not  a  direct  issue  upon  the  trial,  and  hence  does  not  directly 
ftrise. 

As  there  was  a  new  and  present  consideration  in  extending 
the  time  for  the  payment  of  the  debt,  it  is  not  necessary  to 
examine  the  eases  cited  by  the  defendant's  counsel  to  the 
effect  that  where  the  mortgage  is  given  to  secure  the  paj^ment 
of  a  precedent  debt  and  no  security  is  surrendered,  the  mort- 
gagee is  not  a  honajlde  purchaser  or  encumbrancer  for  value. 

I  think  that  the  judge  committed  no  error  in  finding  that 
the  act  of  plaintiff  in  taking  the  bond  and  mortgage  in  his 
own  name  was  approved  by  the  firm.  Nor  was  there  any  such 
possession  of  the  defendant,  Jane  White,  the  wife  of  the 
mortgagor,  as  to  constitute  notice  to  subsequent  purchasers 
of  the  title  under  which  she  now  claims.  The  husband  had 
been  in  possession  long  before  he  conveyed  to  his  son  and  the 
wife  acquired  title,  and  the  occupation  continued  the  same 
after  the  conveyance.  As  the  deeds  were  not  recorded,  the 
wife's  remaining  in  possession  was  not  notice  to  the  plaintiff. 

The  decision  of  the  court  at  the  circuit  was  right,  and  the 
jiidgment  must  be  affirmed  with  costs. 

Judgment  affirmed. 
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Maby    M.  Rexfobd,   Appellant,  v.  Ctbub  W.  Rexfobd, 

Respondent. 

(GsRSRAL  Tsuc,  Thibd  Dbfabtkert,  Januabt,  1872.) 

Ill  order  to  authorize  a  court  to  declare  a  wif e^s  conveyance  invalid  on  the 
ground  that  its  execution  was  procured  by  duress  of  her  husband,  the 
evidence  of  duress  should  be  strong  and  clear. 

If  declarations  made  by  the  husband  to  the  wife  are  relied  upon  to  prove 
each  duress,  they  should  be  of  such  a  character  as  to  establish,  beyond 
any  question,  that  she  acted  under  an  apprehension  of  personal  injury 
or  grievous  wrong. 

SMf  accordingly,  that  threats  made  by  a  husband  to  his  wife  some 
tima  prior  to  her  signing  a  deed  by  which  her  inchoate  right  of  dower 
was  conveyed  to  a  third  person,  that  if  she  did  not  sign  the  deed  she 
should  not  live  with  him  in  peace,  were  not  sufficient  to  invalidate  her 
deed. 

There  is,  it  seems,  no  superior  equity  in  fkvor  of  a  grantor,  whose  deed  is 
voidable  for  dure8s,  against  the  purchaser  for  value,  without  notice. 

A  legal  title  of  one  who  takes  without  notice  of  a  prior  equity,  must,  it 
seems,  prevail  over  such  equity. 

Where  a  wife  is  introduced  to  the  officer  taking  her  acknowledgment  to  a 
deed  by  her  husband,  in  the  presence  of  his  brother,  both  known  to  the 
officer,  there  is  sufficient  ground  for  his  certificate  of  knowledge  of  the 
grantor;  though  if  mistaken,  the  deed  would  be  avoided. 

Where  the  wife  making  an  acknowledgment  made  no  reply  to  the  ques- 
tions put  by  the  officer  as  to  the  execution  of  the  deed  by  her  freely, 
&c., — EMf  that  her  assent  might  be  implied  from  her  silence. 

This  action  was  brought  to  set  aside  a  deed,  so  far  as  it  con- 
cerned the  plaintiff,  executed  by  herself  and  her  husband  to  the 
defendant  on  the  2l8t  day  of  December,  1864,  of  certain  lands 
in  Saratoga  county,  on  the  ground  that  she  executed  it  under 
the  influence  of  the  threats  of  her  husband,  who  died  in 
December,  1867.  The  judge,  before  whom  the  trial  was  had, 
found  as  a  fact  that  plaintiff's  husband,  before  the  deed  was 
executed,  requested  her  father  to  persuade  her,  to  execute 
the  deed,  and  directed  him  to  state  to  her  that  if  she  did  not 
sign  the  deed  she  would  never  have  any  peace  with  him  as 
long  as  she  lived,  and  that  her  father  so  stated  to  her  as 
directed.      The  judge  further  found  that  the  plaintiff  at 
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first  refused  to  sign  the  deed,  but  finally  under  such  threats 
and  infiuenced  thereby  did  execute  it.  The  judge  also 
found  that  the  execution  of  the  deed  was  duly  acknow- 
ledged according  to  law  by  the  plaintiff  and  her  husband ; 
was  delivered  to  the  defendant  as  a  valid  conveyance  and 
accepted  by  him  for  a  good  and  valuable  consideration ;  and 
that  the  defendant  paid  such  consideration,  relying  upon  the 
validity  of  the  conveyance  and  upon  the  acknowledgment  and 
eertificate.  As  conclusions  of  law  the  judge  decided  and 
adjudged  that  the  deed  was  valid,  and  that  the  plaintiff 
thereby  duly  released  her  inchoate  right  of  dower  in  the  pre- 
mises, and  is  not  entitled  to  dower  therein ;  and  that  the  com- 
plaint in  the  action  be  dismissed  with  costs.  Judgment  was 
entered  on  the  decision,  and  the  plaintiff  appealed. 

D.  0.  BeaitUy  for  the  appellant. 

8.  W.  Jacksofiy  for  the  respondent 

Present — ^Millbb,  P.  J.,  P.  Pottbr  and  Pasker,  JJ. 

By  the  Court — Miller,  P.  J.  Where  parties  occupy  the 
relation  of  husband  and  wife,  there  should  be  strong  evidence 
that  the  execution  of  a  deed  by  the  latter  was  procured  by 
duress  of  the  husband,  to  authorize  a  court  to  declare  it 
inyalid  on  that  account.  If  declarations  made  by  the  hus- 
band to  the  wife  are  allowed  to  interfere  with  her  solemn  act 
and  deed,  they  should  be  of  such  a  character  as  to  establish 
beyond  any  question  that  she  acted  under  an  apprehension  of 
personal  injury  or  some  grievous  wrong.  If  any  other  rule 
prevailed,  there  would  be  great  hazard  to  purchasers  in  taking 
title  under  conveyances  duly  executed  and  acknowledged. 

Mere  threats  of  the  character  proved  to  have  been  made  by 
the  husband  to  the  wife,  who  is  the  plaintiff  in  this  case,  for 
the  purpose  of  inducing  her  to  execute  the  conveyance  to  the 
defendant,  cannot,  I  think,  be  regarded  upon  any  legal  prin- 
ciple as  establishing  such  duress  as  vitiates  the  instrument. 


8  CASES  IN  THE  SUPllEME  COURT  [Jju>.. 

Bezford  9.  Rexford. 

At  most,  they  were  but  strong  means  employed  to  influence 
tlie  plaintifl^,  which  unfortnnately  too  frequently  attend  the 
conjugal  relation,  and  are  much  to  be  condemned ;  but  which 
do  not  constitute  that  legal  duress  which  justifies  the  wife  in 
repudiating  her  contract,  and  which  exonerates  her  from  tho 
consequences  of  a  deliberate  act,  which  otherwise  is  lawful. 
The  threats  communicated  to  the  plaintiff,  and  under  the 
influence  of  which,  it  is  claimed,  the  deed  was  executed,  were 
to  the  effect  that  if  she  did  not  sign  the  deed  she  should  not 
live  with  her  husband  in  peace. 

This  was  not  enough  to  constitute  legal  proof  of  threats, 
which  might  reasonably  and  fairly  create  an  apprehension  of 
some  grievous  wrong  or  great  bodily  injury,  or  unlawful 
imprisonment.  (1  Penn.,  820.)  They  related  to  the  domes- 
tic peace  and  happiness  of  the  plaintiff',  and  nothing  more,  and 
the  deed  was  executed  some  time  after  she  had  knowledge  of 
her  husband's  views  and  wishes,  and  after  ample  opportunity 
had  been  furnished  to  reflect  upon  the  subject. 

The  case  cited  from  26  N.  Y.,  9  {Eadie  v.  Slimmon\  has 
no  application.  The  threats  there  were  not  by  the  husband, 
but  by  a  third  party  against  the  husband.  He  was  charged 
with  a  high  crime,  and  disgrace,  conviction  and  imprisonment 
for  a  felony  were  threatened,  which  would  inevitably  ruin 
both  the  husband  and  the  wife.  After  much  excitement, 
terror  and  alarm,  and  a  long  discussion,  and  under  apprehen- 
sions for  the  safety  of  the  husband,  the  wife  yielded  to  the 
pressure  of  the  party  in  whose  favor  the  instrument  in  ques- 
tion was  executed.  There  are  no  such  elements  in  the  case 
under  consideration,  and  the  deed  w^as  not  invalid  as  against 
the  plaintiff  for  any  such  reason. 

I  also  think  that  the  acknowledgment  of  the  deed  was 
BuflScient.  The  plaiirtiff  was  introduced  to  the  ofiScer  as  the 
wife  of  the  grantor,  and  in  the  presence  of  his  brother.  Both 
the  husband  and  his  brother  were  acquainted  with  the  ofiicer. 
Knowledge  of  a  person  must  depend,  to  a  great  extent,  upon 
an  acquaintance  thns  formed;  and  although  such  a  casual 
introduction  does  not  give  such  knowledge  as  is  acquired  by 
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frequently  meeting  a  party,  yet  it  furnishes  some  information 
from  which  knowledge  mny  be  derived,  and  hence  the  oflScer 
may  properly  certify  that  he  knows  the  party  as  lequired  by 
law.  If  he  makes  a  mistake,  the  deed  of  coui-se  could  be 
avoided ;  but  if  lie  is  right,  no  one  is  injured.  This  question 
is  decided  in  Wood  v.  Bach  (54  Barb.,  134),  which  is  directly 
in  point  and  conclusive. 

The  acknowledgment  of  the  plaintiff  before  the  officer 
was  also  sufficient ;  and  the  certificate  of  acknowledgment  is 
conclusive,  unless  proved  to  be  untrue.  The  plaintiff  testifies 
tliat  she  made  no  reply  to  the  question  put  to  her  by  the 
judge  when  her  husband  was  absent.  Assuming  this  to  be 
true,  having  signed  the  deed  and  expressed  no  dissent,  her 
silence  must  be  considered  as  an  assent.  As  she  had  signed 
the  conveyance,  if  she  intended  to  repudiate  her  own  act 
before  the  officer,  it  was  her  duty  to  speak  and  openly  express 
her  dissent.  Actions  often  speak  louder  than  words ;  and  an 
individual  who  goes  before  an  officer  for  the  purpose  of  per- 
forming an  act  of  this  kind  and  manifests  no  objection,  thereby 
furnishes  tokens  of  assent,  and  conveys,  in  unmistakable  lan- 
guage, the  idea  of  acquiescence.  In  the  present  case  it  is 
apparent  that  the  officer  was  thus  induced  to  certify  to  her 
assent,  and  the  plaintiff*  is  now  estopped  from  claiming  that 
the  act  was  invalid.  If  a  different  rule  was  allowed  to  pre* 
vail,  officers  authorized  to  take  acknowledgments  might 
easily  be  misled  and  deceived  by  an  apparent  acquiescence 
of  the  party,  and  title  to  real  estate  might  be  jeopai'dized  and 
put  in  great  peril. 

If  it  be  conceded  that  the  testimony  is  conflicting  upon  the 
question  whether  the  defendant  actually  purchased  the  fann 
and  paid  the  consideration  money  expressed  in  the  deed,  there 
is  not,  I  think,  such  a  preponderance  of  evidence  in  favor  of 
the  defendant  as  to  authorize  this  court  to  reverse  the  judg- 
ment upon  this  question  of  fact. 

The  statement  of  the  defendant  is  positive  and  direct  on  this 
subject ;  and  although  there  are  some  circumstances  calculated 
to  awaken  suspicion,  yet  I  am  inclined  to  think  they  are  not 
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Strong  enough  to  set  aside  entirely  the  defendant's  positive 
evidence.  The  judge  on  the  trial  did  not  feel  at  liberty  to 
hold  that  the  defendant  was  not  entitled  to  credit  and  had 
sworn  falsely.  As  he  heard  and  saw  the  witness  testify,  he 
had  greater  opportunities  and  was  better  qualified  to  judge 
than  any  appellate  tribunal,  and  the  conclusion  at  which  he 
arrived  should  not  be  disturbed,  except  for  the  strongest  and 
most  satisfactory  reasons. 

It  should  be  a  very  clear  case  which  would  justify  this  court 
in  holding,  under  the  circunistanoes,  that  the  defendant  was 
not  entitled  to  credit,  and  that  the  judge  upon  the  trial  com- 
mitted an  error  in  believing  his  testimony.  No  such  case  is 
presented  to  us,  and  it  is  quite  manifest  that  the  finding  of 
the  judge  upon  this  question  should  be  sustained. 

As  the  defendant  was  a  purchaser  for  value  of  the  premises 
in  controversy,  and  the  deed  at  most  was  not  absolutely  void 
for  the  alleged  duress,  I  am  inclined  to  think  that  the  plaintiff 
has  no  right  or  equity  as  against  the  defendant. 

The  rule  in  equity  is,  that  as  between  two  parties  having 
equal  equities  the  prior  equity  must  prevail.  But  if  the 
party  having  the  subsequent  equity  clothes  himself  with  the 
legal  title  before  he  has  notice  of  the  prior  equity,  such  legal 
title  must  prevail.    {Newton  y.  McLean^  41  Barb.,  285.) 

The  offer  made  by  the  plaintiff  to  prove  the  declarations  of 
the  husband  to  the  wife  before  the  execution  of  the  deed,  was 
not  competent  evidence.  They  was  not  a  part  of  the  res 
gestcB,  but  hearsay,  and  therefore  inadmissible. 

There  was  no  error  upon  the  trial,  and  the  judgment  must 
be  affirmed  with  costs. 

Judgment  afiirmed. 
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Thekbsa  Haight,  Bespondent,  v»  The  New  York  Central 

Bailboad  Company,  Appellant. 

(Genbiui.  Tbrv,  Thibd  Defabtmbht,  Januabt,  1872.) 

The  omission  to  look  both  up  and  down  a  railroad  track  before  attempting 
to  cross  it,  is  such  negligence  as  prevents  a  recovery  against  the  rail- 
road company  in  case  of  accident 

It  is  no  excuse  if  the  precaution  is  neglected  until  too  late  to  avoid  an 
approaching  train. 

Appeal  from  jadgmeut  and  order  denying  a  new  trial. 

This  was  an  action  brought  by  the  plaintiff  to  recover 
damages  for  injury  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  cause  was  tried  at  the  Mont- 
gomery County  Circuit,  in  February,  1871,  where  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  $2,600.  A  motion 
was  made  for  a  new  trial  on  the  minutes,  which  was  denied. 
A  bill  of  exceptions  was  made  by  the  defendant  and  a  judg- 
ment entered  for  the  plaintiff  on  the  verdict.  The  defendant 
appealed  from  the  judgment  and  order  denying  a  new  triaL 
The  facts  are  sufficiently  stated  in  the  opinion. 

S.  W.  Jacksanj  for  the  appellant  and  defendant. 

Jf.  Z.  Slavery  for  the  respondent  and  plaintiff. 

Present — Millek,  P.  J.,  Potter  and  Pabeeb,  JJ. 

By  the  Court — Miller,  P.  J.  The  only  question  which  I 
thiiik  it  is  important  to  examine  in  the  present  case  arises 
upon  the  exception  taken  by  the  defendant's  counsel  to  the 
decision  of  the  judge  upon  the  trial  denying  the  motion  for  a 
nonsuit.  This  motion  was  made  upon  the  following  ground, 
among  others :  That  it  appears  by  undisputed  evidence  that 
the  negligence  of  the  plaintiff  contributed  to  cause  the  acci- 
dent which  resulted  in  the  injuries  complained  of.  The  tes- 
timony in  relation  to  this  is  not  essentially  conflicting,  and 
for  the  purposes  of  the  motion  the  plaintiff's  version  of  the 
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facts  must  be  assumed  to  be  true.  It  was  proved  tliat  on  the 
4th  day  of  October,  1866,  about  6.20  p.  m.,  that  the  plaintiff 
passed  from  her  grandmother's  house,  on  the  south  side  and 
near  the  tracks  of  the  defendant's  railroad,  in  the  village  of 
Amsterdam,  along  the  railroad  easterly,  until  she  reached  the 
crosswalk  on  the  easterly  side  of  Bridge  street,  which  crossed 
said  tracks  at  right  angles.  There  were  three  tracks,  two 
of  which,  northerly,  were  main  tracks,  running  through, 
and  the  other,  the  southerly,  a  switch  or  branch  track. 
Ten  empty  freight  cars  were  standing  at  the  time  on 
the  branch  or  side  track,  four  or  five  feet  from  the  west  side 
of  the  plank  crossing,  and  a  train  of  freight  care  was  moving 
westerly  on  the  most  northerly  track,  the  last  of  which  cars  was 
leaving  the  crosswalk  as  the  plaintiff  advanced  to  cross.  She 
proceeded  and  crossed  the  branch  track,  which  was  seven  feet 
from  the  first  main  track.  When  she  left  the  branch  track 
she  stepped  upon  the  firet  main  track  and  was  struck  down 
by  the  engine  of  the  train,  which  was  then  proceeding  on  its 
regular  time,  with  the  head  light  of  the  engine  lighted.  The 
plaintiff  testified  on  her  direct  examination  that  when  she 
came  to  the  crosswalk  she  looked  to  see  if  a  train  was  coming, 
and  could  not  see  all  the  way  up,  and  only  about  the  length 
of  a  car  when  she  turned  her  head  to  look ;  that  if  the  freight 
care  had  not  been  there  she  could  have  seen  all  the  way  up 
the  track ;  that  when  she  turned  her  head  to  look,  she  was 
going  over  the  firet  track  toward  the  track  upon  which  she 
was  struck ;  that  she  turned  to  look  up  and  could  not  see ; 
that  she  turned  to  look  where  the  last  freight  car  going  west 
went  and  was  struck.  Upon  her  cross-examination  she 
stated  that  when  she  looked  to  see  if  a  train  was 
coming,  she  was  going  across  the  branch  track  and  just 
about  to  step  off  the  branch  track ;  that  this  was  the  last 
time  she  looked,  and  then  proceeded  on  until  she  was  struck. 
The  testimony  shows  that  a  person  standing  on  the  east 
side  of  Bridge  street,  over  the  north  rail  of  the  branch 
track,  with  cars  on  the  branch,  could  see  some  distance  and 
for  several    hundred   feet  a  train    approaching   from   the 
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west.  The  freight  cars,  which  it  is  alleged  were  in  the  way, 
were  on  a  track  adjoining  the  one  upon  which  the  plaintiff 
was  Etruck,  and  could  not  interrupt  the  view,  as  they  would 
not  be  in  the  direct  line  of  the  plaintiff's  vision.  It  is,  there- 
fore, quite  plain  that  if  the  plaintiff  had  looked  in  the  right 
direction  as  she  was  about  leaving  the  branch  or  side  track, 
she  mus€  have  seen  the  approaching  train.  There  was  no 
obstruction  in  the  way,  and  that  she  did  not  see  or  hear  the 
train,  which  was  coming  when  she  stepped  on  the  track,  was 
owing  to  the  fact  that  she  did  not  look  for  it  in  the  direction 
from  whence  it  came.  It  seems  to  me  that  the  plaintiff  was 
guilty  of  negligence  in  thus  failing  to  use  her  faculties  to 
protect  herself  from  injury,  and  that  no  lawful  excuse  is  fur- 
nished for  her  inattention  and  neglect  to  look  in  the  right 
direction.  It  was  suggested  by  the  judge  in  his  charge  to 
the  jury  upon  the  trial  that  if  the  plaintiff  looked  and 
saw  no  train  and  the  train  was  approaching  so  rapidly,  as  to 
overcome  the  line  of  track  in  view,  from  400  to  600  feet,  while 
she  turned  her  head  from  west  to  east,  then,  she  probably 
would  have  been  held  to  have  exercised  due  precaution. 

It  appears  to  me  that  the  answer  to  this  remark  is  that  she 
should  have  turned  her  head  and  looked  both  ways  to  see  if 
a  train  was  coming  before  going  on  the  track,  and  it  is  no 
excuse  to  say  that  she  neglected  to  look  both  ways  until  she 
had  only  time  to  look  in  one  direction.  The  danger  was  from 
the  direction  from  whence  this  train  was  expected,  it  being 
about  its  usual  time  for  passing,  and  it  would  have  been  quite 
easy  to  have  made  a  particular  observation  in  that  direction. 
It  may  also  be  observed  that  it  is  hardly  possible  that  a  train 
could  have  proceeded  the  distance  of  several  hundred  feet,  in 
a  single  instant,  and  before  the  plaintiff  could  turn  her  head 
to  look  in  an  opposite  direction.  The  authorities  are  nume- 
rous that  it  is  negligence  for  a  person  to  attempt  to  cross  a 
railroad  track  without  looking  in  both  directions  to  see  if  a 
train  is  approaching.  {Ernst  v.  H.  R.  R.  R.  Co.^  24  How., 
1 10 ;  Wilds  V.  The  Saine,  29  N.  T.,  327 ;  Wilcox  v.  Rome 
and  W.  R.  R.  Co.^  39  id.,  358 ;  Oomalcs  r.  N.  T.  df  11.  R. 
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R.  Co.,  38  id.,  442 ;  Beisiegd  v.  iT,  T.  C.  R.  R.  Co.,  40  id., 
22 ;  Orippm  v.  N.  T.  C.  R.  R.  Co.,  id.,  51.) 

The  time  was  near  at  hand  for  the  passing  of  this  train,  and 
the  plaintiff  might  have  seen  it  if  she  had  looked  before  going 
on  the  track.  This  wonld  have  been  in  season  to  have  averted 
the  disaster ;  and  as  she  failed  4x)  take  this  necessary  precau- 
tion, but  one  conclusion  can  be  drawn,  and  that  is,  that  negli- 
gence is  established.  {Orippen  v.  N.  Y.  C.  R.  R.  Co.,  40 
N.  Y.,  47.)  That  the  plaintiff  neither  saw  nor  heard  the  train 
is  inexplicable. 

There  is  no  similarity  between  the  present  case  and  one 
where  a  person  is  driving  a  team  and  stops  to  look  and  listen, 
and  hearing  no  signal  of  an  approaching  train  proceeds  and 
continues  looking  to  the  right  and  left  all  the  while,  and 
while  so  engaged  finds  a  train  upon  him.  {Renwick  v.  N.  Y. 
a  R.  R.  Co.,  36  N.  Y.,  132.)  The  plaintiff  here  failed  to 
exercise  the  degree  of  vigilance  which  was  employed  in  the 
case  last  cited,  and  thus  made  herself  liable  to  the  charge  of 
negligence. 

The  judge  was  wrong  in  refusing  to  nonsuit  the  plaintiff 
for  the  reasons  stated,  and  the  order  and  judgment  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event* 

Judgment  reversed. 


Adam  W.  Sifrrn,  Appellant,  v.  Thb   City  of  Ai^bajstt, 

Kespondent. 

(General  Tbbm,  Thibd  Depabtment,  Januabt,  1873.) 

The  rule  Ib  well  settled  that  no  recovery  can  be  had  upon  a  contract 
entered  into  in  contravention  of  the  terms  and  policy  of  a  statute. 

Accordingly  the  statute  (Sess.  Laws  1843,  chap.  57,  §§  1,  2,  3),  enacting 
that  *'  it  shall  not  be  lawful  for  a  member  of  the  common  council  of 
any  city  in  this  State  *  *  *  to  become  a  contractor  under  any  con- 
tract authorized  by  the  common  council,  &c.,  *  *  *  of  which  he  is 
a  member,  or  be  in  any  manner  interested  directly  or  indirectly,  either 
as  principal  or  surety,  in  such  contract,**  and  providing  that  "contracts 
in  violation  of  the  above  provisions  may  be  declared  void  at  the  instance 
of  the  city    *    *    *    or  of  any  other  party  interested  in  such  contract*' 
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Eeld,  that  plaintiff,  a  livery-stable  keeper,  could  not  recover  from  the 
defendant  for  carriages,  &c,,  furnished  by  him  while  an  alderman  of  the 
city,  upon  the  order  of  a  committee  appointed  by  the  common  council 
to  make  arrangements  for  the  celebration  of  the  Fourth  of  July. 

The  defendants  might  either  bring  an  action  to  have  the  contract  declared 
void,  or  set  up  its  invalidity  in  an  action  brought  to  recover  upon  it 

This  is  an  appeal  from  a  jud^ent  rendered  in  favor  of  the 
defendant  on  the  report  of  a  referee. 

On  the  7th  of  June,  1869,  the  common  council  of  the 
defendant  passed  a  resolution  appointing  a  committee  of  five 
to  make  the  necessary  arrangements  for  celebrating  the 
Fourth  of  July,  and  on  the  24th  of  June  appropriated  $2,500 
to  pay  the  expenses. 

One  member  of  the  committee  failed  to  attend  and  take 
part  in  its  proceedings,  although  all  were  notified  of  its  meet- 
ings. 

The  plaintiff  kept  a  livery  stable,  and,  at  the  request  of 
the  committee,  furnished  the  horses  and  carriages  used  in 
celebrating  the  Fourth  of  July,  and  in  making  tlie  necessary 
anangements  for  the  celebration,  and  their  hire  was  reason- 
ably worth  the  sum  of  $139. 

The  carriages  were  ordered,  supplied  and  used  before  the 
$2,500  appropriated  had  been  expended ;  but  the  defendant's 
chamberlain  had  paid  out  the  amount  of  $2,500  for  expenses 
incurred  in  the  celebration  before  the  plaintiff's  bill  was  pre- 
sented. 

The  defendant  has  all  the  powers  conferred  under  the 
Dongan  charter  and  the  act  of  April  12,  1842. 

The  plaintiff  was,  at  the  time,  an  alderman  and  a  member 
of  the  common  council  of  the  defendant,  and  upon  that 
ground  judgment  was  given  for  the  defendant. 

Demand  of  payment  was  made  of  the  chamberlain  before 
suit  brought.  The  referee  reported  in  favor  of  the  defendant. 
Exceptions  were  duly  made  to  the  report.  Judgment  was 
entered  on  the  referee's  report  and  the  plaintiff  appealed. 

Amasa  J.  Parker^  for  appellant. 
N.  O.  Moaky  for  respondent 
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Present — Miller,  P.  J.,  P.  Pottbk  and  Paskbb,  J  J. 

« 

By  the  Court — ^Miller,  P.  J.  ABaoming  that  the  common 
council  had  power  to  make  an  appropriation  for  tlie  purpose 
of  celebrating  the  anniversary  of  our  national  independence, 
which  I  am  inclined  to  think-was  authorized  by  the  charter 
of  the  city  of  Albany,  the  question  to  be  determined  is 
whether  the  claim  of  the  plaintiff  was  in  violation  of  the  sta- 
tute which  provides  that  "  it  shall  not  be  lawful  for  a  mem- 
ber of  the  common  council  of  any  city  in  this  State"  *  *  * 
"  to  become  a  contractor  under  any  contract  authorized  by 
the  common  council,"  &c.,  *  *  *  "of  which  he  is  a 
member,  or  be  in  any  manner  interested  directly  or  indirectly, 
either  as  principal  or  surety,  in  such  contract."  (Sess.  Laws 
of  184:3,  chap.  57,  p.  36,  §  1 ;  3  R.  S.,  303.)  The  third  sec- 
tion of  the  same  act  provides  that  "  contracts  in  violation  of 
the  first  and  second  sections  of  this  act  may  be  declared  void 
at  the  instance  of  the  city,"  &c.,  *  *  *  "  or  of  any  other 
party  interested  in  such  contract  except  the  officers  men- 
tioned and  prohibited,"  &c.  The  first  section  cited  is  broad 
and  comprehensive  in  its  terms,  and  as  it  exfTe8&]j  prohibits 
any  contract  by  any  member  of  the  common  council,  I  am  at 
a  loss  to  see  how  this  action  can  be  maintained.  It  is  not 
restricted  to  any  class  of  contracts,  such  as  grading  streets  or 
the  erection  of  public  buildings ;  but,  upon  a  fair  interpreta- 
tion, includes  all  contracts  which  may  be  made,  and  which 
may  have  any  relation  to  the  corporation  of  which  the  con- 
tractor is  an  officer.  While,  perhaps,  it  may  not  be  unlaw- 
ful for  an  officer  named  in  the  statute  to  perform  labor  by  the 
day  under  a  contractor,  or  even  to  furnish  his  teams  for  that 
purpose,  yet  when  the  officer  undertakes  to  perform  a  con- 
tract or  furnish  the  means  or  materials  for  such  purpose,  he 
comes  within  the  meaning  of  the  statute,  and  the  evil 
intended  to  be  remedied  which  was  to  prevent  officers  from 
obtaining  pay  for  services  rendered  beyond  their  actual  value, 
and  thereby  to  be  influenced  in  their  official  action.  The 
rule  is  well  settled  that  no  recovery  can  be  had  upon  a  con- 
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tract  entered  into  in  contravention  of  the  terms  and  policy  of 
a  statute,  and  the  parties  cannot  invoke  the  aid  of  the  courts 
to  enforce  an  unlawful  agreement,  (See  Bell  v.  Quirky  2 
Sandf.,  146 ;  Cowm  v.  The  Village  of  West  Troy,  33  Barb., 
48 ;  Doncroan  v.  The  Mayor,  33  N.  Y.,  294.)  The  law  pro- 
hibiting public  officials  from  being  contractors  or  participating 
in  contracts  connected  with  the  municipality  or  body  which 
they  represent  is  founded  upon  grounds  of  public  policy  and 
sound  morals,  and  was  designed  to  preserve  purity,  integrity 
and  economy  in  the  administration  of  public  affairs.  Per- 
sons who  occupy  positions  of  public  trust  should,  so  far  as 
practicable,  be  removed  from  all  suspicion  of  encouraging 
wasteful  and  unnecessary  expenditures,  and  it  is  not  to  be 
supposed  that  such  will  always  be  the  case  where  a  party  has 
an  interest  in  a  contract  made  with  a  public  body. 

It  is  insisted  that  if  the  statute  was  violated,  the  third  sec- 
tion provides  that  it  may  be  declared  void  "  at  the  instance 
of  the  city,"  and  that  this  can  only  be  done  by  an  action 
brought  for  that  specific  purpose. 

The  rule  invoked  by  the  plaintiff's  counsel  is,  that  where 
a  new  offence  is  created  by  a  statute  and  a  penalty  is 
given  for  it,  or  a  new  right  is  given,  or  specific  relief  is 
given  for  the  violation  of  such  right,  the  punishment  and 
remedy  is  confined  to  that  given  by  statute.  (Sedg.  on  Stat. 
Construe,  94,  and  authorities  cited.)  The  cases  which  are 
cited  to  sustain  the  position  taken  are  actions  brought  for 
affirmative  relief,  which  was  not  provided  for  by  the  statutes, 
under  which  the  right  was  claimed.  In  Smith  v.  Lockwood 
(13  Barb.,  209),  the  action  was  brought  for  an  injunction  to 
restrain  the  manufacture  of  saws  in  the  State  prison  at  Sing 
Sing  within  statutory  limits,  and  it  was  held  that  an  infrac- 
tion of  the  statute  was  a  wrong  to  the  public,  for  which  the 
people  in  their  collective  capacity  alone  are  entitled  to 
redress,  unless  the  parties  aggrieved  have  sustained  special 
damages  peculiar  to  themselves,  and  not  in  common  with 
others.  This  was  in  accordance  with  the  general  principle 
that  where  a  new  right  or  means  of  acquiring  it  is  conferred 
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and  tiie  adequate  remedy  for  its  invasion  was  given  by  the 
same  statute,  parties  injured  are  eoniined  to  the  statutory 
redress.  In  Dudley  v.  Mahew  (3  Comst.,  9),  it  was  decided 
that  the  courts  of  this  State  have  no  jurisdiction  to  entertain 
a  suit  instituted  to  restrain  the  infringement  of  a  patent  right ; 
tliat  the  right  of  tlie  inventor  was  statutory,  and  the  statute 
providing  an  adequate  remedy  for  protecting  it,  the  proprietor 
of  tlie  right  was  confined  to  that  remedy.  Calkins  v.  Bald- 
win (4  Wend.,  667)  was  an  action  for  flowing  the  lands  of 
the  defendant  by  means  of  a  dam  on  the  Seneca  river,  and 
it  was  held  that  as  the  dam  was  erected  by  virtue  of  the  act 
of  the  legislature  for  the  improvement  of  the  navigation  of 
the  river,  which  act  provided  for  compensation  for  damages, 
the  party  injured  must  seek  his  remedy  in  the  mode  pointed 
out  by  statute,  and  could  not  bring  an  action  of  law. 

In  the  cases  cited  the  parties  sought  relief  which  was  other- 
wise provided  for,  and  in  none  of  them  did  the  question  arise 
whether  an  express  prohibition  of  law  against  a  particular 
act  precluded  a  recovery.  The  statute  in  question  says  "  it 
shall  not  be  lawful,"  &c.,  thus  prohibiting  the  act ;  and  can  it 
be  claimed  that  an  unlawful  contract,  made  in  violation  of 
the  statute,  can  be  enforced  in  an  action  at  law  because  no 
action  is  brought  to  set  it  aside?  A  defence  asking  for 
affirmativt5  relief  by  canceling  the  contract,  I  think,  would 
clearly  be  available ;  and  while  the  rule  referred  to  precludes 
a  recovery  by  an  injured  party,  except  it  be  in  accordance 
with  the  statute,  it  does  not  interfere  with  or  apply  to  a 
defence  interposed  to  an  action  brought  to  enforce  a  contract 
which  is  prohibited  by  law. 

In  Foster  v.  Taylor  (5  Bam.  &  Adolph.,  887),  it  was  held 
that  where  a  statute  prohibited  the  sale  of  butter  not  marked, 
and  provided  a  penalty  for  so  doing,  that  a  buyer  might  set 
up  a  violation  of  the  statute  as  a  defence  to  an  action  for  the 
purchase-price. 

LiTTLEDALE,  J.,  after  quoting  from  Lord  Mansfield, 
"  that  where  new-created  offences  are  only  prohibited  by  tha 
general  prohibitory  clause  of  an  act  of  parliament  an  indict* 
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ment  will  lie,  but  where  there  is  a  prohibitory  particular 
clause  specifying  particular  remedies,  then  such  particular 
remedy  must  be  pursued,  for  otherwise  the  defendant  would 
be  liable  to  a  double  prosecution,  one  upon  the  general  pro- 
hibition, and  the  other  upon  the  particular  specific  remedj^," 
proceeds  to  say :  "  The  same  limited  rule,  however,  does  not 
seem  to  have  been  adopted  in  civil  actions,  so  as  to  confine 
the  proceedings  against  the  party  offending  to  the  penalty," 
&c.     This  case  is  directly  in  point. 

As  the  contract  was  unlawful  and  void,  the  defendant  had 
the  right  either  to  bring  an  action  to  have  it  so  declared  or 
to  set  up  its  invalidity  in  an  action  brought  to  recover  by 
virtue  of  it. 

There  are  no  other  questions  in  the  case  which  require 
discussion,  and  although  the  services  were  actually  rendered 
and  there  is  nothing  to  show  that  the  plaintiff  has  made  any 
other  than  a  just  claim,  yet  under  the  defence  interposed  he 
cannot  recover. 

The  judgment  must,  therefore,  be  afiSrmed  with  costs. 

Judgment  affirmed. 


JoHK    £.    Perkins,    Respondent,  v.    Christina    Perkins, 

Appellant. 

(General  Teem,  Thibd  Department,  March,  1872.) 

Under  the  existing  statutes  of  tliis  State  an  action  at  law  cannot  be  main- 
tained against  a  married  woman  by  her  husband  upon  a  contract  to  pay 
him  for  services  rendered  to  her  by  him  personally.  (Miller,  P.  J., 
eanira,) 

The  acts  conferring  additional  privileges  upon  married  women,  were 
passed  solely  to  enfranchise  married  women  and  to  protect  their  property, 
and  were  not  intended  to  confer  any  additional  rights  or  privileges 
upon  the  husband.    (P.  Potter,  J.) 

The  nature  of  the  marital  relation  requires  that  a  contract  claimed  to  ' 
have  been  made  between  husband  and  wife  to  pay  for  services  rendered, 
should  be  carefViUy  scrutinized  with  a  view  to  ascertaining  whether  the 
services  were  not  performed  voluntarily  and  as  a  part  of  their  respective 
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duties  to  each  other,  and  where  the  agreement  to  compensate  for  ser- 
vices rendered  cannot  be  concliisivelj  shown,  or  clearly  inferred  from 
the  facts,  no  recovery  should  be  allowed.    (Per  Milleb,  P.  J.) 

Appeal  from  a  judgment  rendered  by  the  County  Court  of 
Columbia  county,  affirming  a  judgment  rendered  by  a  Justice's 
Court. 

The  plaintiff,  the  husband  of  the  defendant,  sued  to 
recover  for  work,  labor  and  services  which  he  claimed  to  have 
rendered  personally  for  her,  at  her  request. 

It  appeared  that  the  plaintiff  and  defendant  were  living 
separately,  and  that  in  February,  1859,  the  defendant  had 
gone  to  the  plaintiff,  where  he  was  at  work,  and  induced  him 
to  employ  himself  at  a  hotel  which  the  defendant  owned  and 
kept,  in  taking  general  charge  of  it  and  of  the  premises. 
There  was  no  express  agreement  as  to,  payment  for,  or  the 
value  of  the  plaintiff's  services,  but  by  the  plaintiff's  testimony 
the  understanding  was  that  plaintiff  and  defendant  should 
keep  the  hotel  for  a  year,  and  if  they  could  not  succeed, 
would  sell  it.  The  defendant's  testimony  was  substantially  to 
the  same  purport. 

The  plaintiff  and  defendant  then  lived  at  the  hotel ;  the 
former  took  charge  of  the  bar  and  premises,  cultivated  the 
latter,  and  gave  his  attention  and  services  to  the  business  of 
the  establishment  in  general,  and  he  remained  there  for  some 
three  months,  when  he  left  for  five  weeks,  an^  returned  again 
at  the  end  of  the  latter  period  for  two  weeks,  when  he  was 
dismissed  by  the  defendant,  who  rented  the  place  to  one  Gal- 
lagher, her  brother-in-law,  and  thereafter  plaintiff  and  defend- 
ant again  lived  separately. 

The  defendant  conceded  the  efficiency  of  the  plaintiff's  ser- 
vices during  three  weeks  immediately  following  his  taking  up 
his  abode  at  the  hotel,  but  claimed  that  since  that  time  they 
had  been  worthless,  on  account  of  plaintiff's  intemperance. 

S.  L.  Magourij  for  the  appellant. 

Ji.  E.  Andrews^  for  the  respondent. 

Present — Miller,  P.  J.,  P.  Potteb  and  Balcom,  JJ, 
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P.  PoTTEB,  J.  This  is  an  action  of  law  brought  by  a  hus- 
band against  his  wife  to  recover,  in  an  action  of  assumpsit,  for 
services  claimed  to  have  been  performed  for  the  wife. 

At  common  law  the  husband  and  wife  by  marriage  became 
one  person.  The  very  being  or  legal  existence  of  the  woman 
was,  by  the  common  law,  suspended  during  the  marriage,  or 
at  least  was  incorporated  and  consolidated  into  that  of  the  hus- 
band, under  whose  wing  and  protection  she  performed  every 
act.  (1  Black.  Com.,  442 ;  Littleton,  §§  168,  291 ;  Bright  on 
Husband  and  Wife,  2.)  It  was  in  consequence  of  this  unity 
of  person  between  them  that  neither  the  husband  nor  wife 
could  make  a  grant  or  contract,  the  one  with  the  other. 
{Shepard  v.  Shepardy  7  John.  Ch.,  60 ;  Voorhees  afid  Wife  v. 
Presbyterian  Churchy  17  Barb.,  104,  105;  White  v.  Wager ^ 
25  N.  Y.,  329 ;  per  Denio,  J.,  McQueen  on  Husband  and 
Wife,  18.)  By  these  and  numerous  other  authorities  the  hus- 
band and  wife  are  one  person.  In  this  condition  of  unity  a 
husband  and  wife  could  no  more  contract  with  each  other 
than  one  individual  could  contract  with  himself;  the  act 
would  be  a  nullity. 

Modem  statutes  in  this  country,  however,  have  wrought 
some  changes  in  this  relationship.  The  incapacity  of  a  wife 
to  make  contracts  has,  to  some  extent,  been  removed  by  these 
statutes.  Except  to  the  extent  that  this  incapacity  has  been 
removed  by  statute,  the  marriage  relation,  in  its  oneness  of 
unity,  remains  unchanged,  as  it  was  at  common  law  before 
those  statutes  were  enacted.  The  new  powers  conferred  on 
married  women  by  these  statutes  were  in  derogation  of  com- 
mon law,  and  are  to  be  strictly  construed.  (Coke's  Inst., 
97,  b  ;  Graham  v.  Van  Wych,  14  Barb.,  531,  532  ;  4  Sandf, 
236.)  These  modem  statutes  relate  only  to  the  control  and 
management  by  married  women  of  their  sole  and  separate 
estate.  As  to  that,  the  wife  is  to  be  deemed  9l  ferns  sole.  The 
husband  has  hod  no  new  powers  conferred  upon  him,  nor  has 
he  been  released  from  any  of  the  duties  and  obligations 
imposed  upon  him.  His  condition  in  this  marriage  relation 
is  unchanged,  so  far  as  regards  its  unity.    The  wife  is  released 
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from  DO  part  of  tliis  unity,  except  ia  bo  far  as  it  ia  expressed 
in  these  statutes. 

In  White  V.  Wager  (25  K  Y.,  333),  Denio,  J.,  speaking 
of  these  statutes,  says:  "No  doubt  there  was  an  intention 
to  confer  on  the  wife  the  legal  capacity  of  2^  feme  sole  in 
respect  to  the  conveyance  of  her  property,  but  this  does 
not  prove  that  she  can  convey  to  her  liusband.''  Then  he 
proceeds  to  show  that  as  femes  sole  have  no  husbands,  the 
implication  is  against  the  power  to  convey  to  a  husband. 

These  statutes,  being  in  derogation  of  the  common  law,  are 
to  be  construed  with  reference  to  the  common  law  as  it  existed 
when  they  were  passed.  D  wabbis  says :  It  is  not  to  be  presumed 
that  the  legislature  intended  to  make  any  innovation  upon  the 
common  law  further  than  the  case  absolutely  required.  The  law 
rather  infers  that  the  act  did  not  intend  to  Tnake  any  alteration, 
other  than  what  is  specified  and  besides  what  has  been  pro- 
nounced ;  for  if  they  had  that  design,  they  would  naturally 
have  expressed  it.  And  Chancellor  Kent  says:  This  has 
been  the  language  of  coarts  in  every  age,  repeating  die  lan- 
guage of  DwABRis,  "  That  it  is  not  to  be  presumed  that  the 
legislature  intended  to  make  any  innovation  upon  the  coni' 
mon  law  further  than  the  case  absolutely  requires."  (1  Cow., 
464.)  The  instances  are  repeated  in  our  books  of  reports 
holding  this  construction  to  be  sound.  It  would' be  contrary 
to  the  public  policy  of  the  law  that  there  should  be  a  divorce 
from  that  original  union  and  mutual  confidence  demanded  by 
the  marital  relation.  There  has  been  no  expression,  either  in 
the  titles  or  enacting  clauses  of  the  statutes  for  the  protection 
of  married  women  or  their  property  and  estatos,  in  their  letter 
or  spirit,  of  an  intent  to  destroy  the  unity  or  identity  of  hus- 
band and  wife,  or  which  demands  or  authorizes  any  such  con- 
struction as  that  they  may  sue  or  be  sued  at  law,  by  each 
other.  It  would  be  monstrous,  it  would  open  a  door  to 
intolerable  controversy  and  litigation,  and  sow  the  seeds  of 
perpetual  domestic  discord  and  broil.  {Longendyks  v.  Lon- 
gendyke^  44  Barb.,  369.)  It  would  convert  the  holy  institu- 
tion and  honored  relation  of  marriage  into  a  nursery  to  culti- 
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vate  the  worst  passions  aud  iniirmities  of  humanitj.  Surely 
uo  such  downward  progress  was  intended  by  the  legislature 
in  this  day  of  advancement  in  civilization,  of  our  natural  pro- 
gress in  knowledge  and  intelligence,  and  of  our  advanced 
social  and  political  condition.  The  spirit  and  intent  of  all 
the  statutes  enacted  to  protect  married  women  in  their  estates, 
and  to  give  them  in  that  particular  the 'povf  era  of  femes  sohj 
are  limited  in  their  construction  to  the  exercise  of  that  power. 
Though  very  full  powers  in  that  regard  are  conferred,  as  they 
should  be,  in  order  to  their  proper  enjoyment ;  yet  all  these 
statutes  being  in  pari  inateria^  are  to  be  construed  together 
as  one  in  their  letter,  spirit  and  intent,  precisely  as  if  they 
were  all  contained  in  one  act. 

The  statutes  of  1848  and  1849,  on  their  face  and  in  their 
letter,  recognize  the  disqualification  of  husbands  and  wives 
to  contract  with  each  other,  in  the  right  to  take  and  receive 
estates  from  any  person  other  than  the  husband.  Why  except 
him,  but  to  prevent  the  construction  that  the  common  law 
was  intended  to  be  abrogated  ?  These  statutes  are  the  begin- 
ning, and  they  continue  to  be  a  part  of  a  new  system  and 
policy,  in  relation  to  the  separate  estates  of  married  women. 
What  part  of  the  common  law  then  is  abrogated,  except  that 
which  the  statutes  express  ?  Has  any  jurist,  has  any  lawyer 
supposed  that  a  husband  is  not  now  bound  to  support,  provide 
for  and  maintain  his  wife?  That  from  the  obligations  and 
duties  wliich  the  marriage  contract  imposes,  he  has  been  dis- 
charged by  these  new  statutes?  That  his  power  to  command 
and  her  duty  to  obey  all  reasonable  commands  has  been 
severed  and  abijogated  ?  Do  they  confer  upon  her  the  option 
to  say  he  sliall  not  enjoy  his  marital  rights  and  to  select  her 
own  chosen  substitute  to  exercise  them  ?  Do  they,  in  fact, 
amount  to  a  pmctical  divorce  ?  Better  far  for  the  permanence 
of  the  blessings  of  the  marriage  relation ;  better  far  for  the 
peace  of  society,  the  union  and  tranquillity  of  family  relations 
that  the  divorce  should  be  totctl^  at  the  option  of  the  parties, 
than  that  there  should  be  9^  partial  one  created  by  an  unde- 
fined line  to  be  guessed  at  by  loose  interpretation,  thus  leav- 
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ing  domestic  bickerings  to  affect,  if  not  overwhelm,  the  courts, 
and  allowing  the  parties  to  a  marriage  contract  to  sue  each 
uther  for  every  fireside  controversy. 

Did  any  one  ever  suppose  that  the  possession  of  some  sepa- 
rate estate  by  the  wife  released  the  husband  in  any  degree 
from  the  commoii'law  liability  and  duty  to  support  and  maiu- 
tain  his  wife  ?  If  he  refuses  or  neglects  to  f ui'nish  such  sup- 
port, may  not  the  tradesman  or  mechanic  sue  the  husband  for 
necessaries  furnished  for  her  support  ?  Would  it  be  a  good 
defence  to  an  action  for  such  legal  liability  for  the  husband 
to  plead  that  the  wife  had  a  separate  estate  ?  Is  the  common 
law  changed  in  this  respect,  because  the  husband  abandons  or 
lives  separate  from  her?  If  the  tradesman  sues  for  necessa^ 
ries  furnished  to  the  support  of  the  wife,  is  the  common  law 
changed  that  requires  him  to  prove  that  the  husband  has 
omitted  to  furnish  them !  Could  the  tradesman  sue  the  wife 
upon  such  an  account,  because  the  husband  refused  to  pay  it? 
If  the  husband  sues  for  such  necessaries  furnished,  whom 
would  he  sue?  What  law  has  given  him  a  better  right  than 
a  stranger  ?  Must  he  not  sue  the  same  person,  sue  himself 
and  prove  his  own  omission  to  furnish  the  necessaries  ?  Why 
can  he  not  do  this  ?  because  of  that  legal  unity  which  no 
statute  has  dissolved.  If  he  may  sue  her  for  his  services,  as 
a  legal  right  in  a  court  of  law,  why  may  he  not  sue  her  for 
damages  for  withholding  any  marital  light  ?  Where  then  are 
tlie  parties  to  stop  ?  What  a  vast  new  field  will  thus  be 
opened  to  litigation.  Little  did  sober  legislator  conceive  of 
the  result  of  these  new  creations  by  construction,  when  they 
were  engaged  in  making  a  protective  statute  to  secure  the 
estates  of  married  women ;  barely  to  state  these  results  and 
consequences  is  in  effect  to  give  reasonable  and  practical 
interpretation  to  the  meaning  and  intent  to  the  statutes  in 
question. 

But  at  common  law,  before  the  passage  of  these  statutes, 
though  husband  and  wife  were  held  to  be  but  one  person  in 
law,  still  ih2X  person  was  represented  by  the  husband  in  all 
courts  and  places,  except  in  equity,  where  the  separate  rights 
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of  the  wife  could  be  sued  for,  defended  and  protected.  In  all 
other  respects  her  legal  existence  was  suspended ;  she  was  not 
known.  The  recent  statutes  made  in  her  behalf ,  not  his, 
have,  to  the  extent  expressed  therein,  enfranchised  her  as  to 
those  rights,  and  as  to  those  only.  They  have  extended  no 
powers,  they  have  conferred  no  new  rights  upon  the  husband. 
If,  when  her  separate  estate  is  affected,  she  can  sue  and  sue 
alone,  by  them  she  is  allowed  even  to  sue  her  husband  if  he 
interferes  with  it  to  her  disadvantage.  They  have  not,  cer- 
tainly not  in  express  terras,  conferred  the  corresponding  right 
on  him  to  sue  her.  They  were  passed ybr  h^r  protection^  not 
his.  She  has  just  such  power  as  the  statute  expressly  confers 
on  her,  no  more.  Nor  has  he  any  more.  They  have  con- 
ferred none  on  him.  They  have  released  nothing  to  him.  In 
White  V.  Wager  {supra)^  Denio,  J.,  says,  page  332,  "  It  is  quite 
apparent,  from  the  provisions  of  (these)  acts,  that  the  design 
was  not  to  confer  any  additional  advantage  upon  married 
men,  but  it  was  intended  solely  for  the  benefit  of  the  other 
party  to  the  marriage  relation." 

The  statute  of  1862  (chap,  172,  §  3)  does,  in  fact,  confer 
upon  a  married  woman  the  power  in  general  terms  to  sue  and 
be  sued  in  all  matters  having  relation  to  her  sole  and  separate 
property;  and  also  to  recover  damages  for  injuries  to  her  per- 
son (which  damages  before  belonged  to  her  husband). 

This  is  a  conference  or  rather  a  restoration  of  marital  rights 
upon  her,  not  on  him ;  and  if  it  includes  the  right  to  sue  him 
for  interference  with  her  separate  estate,  it  does  not,  in  terms, 
confer  on  him  any  right  to  sue  her.  But  even  as  to  her  right 
to  sue  him,  in  an  action  at  law,  it  has  been  adjudged  to  the 
contrary  since  the  passage  of  that  act  in  two  General  Term 
eases.  {Gould  v.  GotUd^  29  How.  Pr,  441 ;  Longendyke  v. 
Longendykej  44  Barb.,  366.)  These  cases  received  much  con- 
sideration by  able  and  distinguished  jurists,  and  we  feel  bound 
to  follow  their  views. 

The  right  to  sue  and  be  sued  was  a  right  that  the  husband 
always  possessed  before  the  statute,  and  independent  of  it. 
A  statute  conferring  such  a  right  on  him  would  add  nothing 
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to  liis  power  in  this  regard.  But  could  he,  therefore,  though 
possessing  such  a  right,  sue  his  wife?  Why  not  ?  He  had 
before  all  the  power  at  common  law  that  she  had  conferred  upon 
her  by  statute.  Did  any  one  ever  suppose  that  under  this 
power  he  conld  sue  his  wife  in  an  action  at  law  upon  a  con- 
tract made  between  them  ?  Does  the  conferring  by  law  an 
equal  power  upon  the  wife  increase  his  powers?  If  the  unity 
of  the  relation  is  so  severed  by  this  act  that  he  can  sue  her 
for  his  labor,  may  she  not  sue  him  for  hers  ?  May  she  not 
sue  him  for  the  labor  and  care  of  nursing  and  taking  care  of 
his  children  ?  Nay,  may  she  not  sue  him  even  for  the  labor 
of  bearing  them  ?  To  what  do  not  these  several  rights  to  sue 
extend  ?  Where  is  the  jurist  that  dares  to  draw  a  line  to  say 
how  much  of  the  disability  is  removed  and  how  much  remains, 
or  to  declare  that  no  line  of  limitation  exists  ? 

Until  the  highest  court  of  review  shall  otherwise  determine, 
I  shall  feel  bound  to  hold  that  the  unity  of  a  person,  created 
by  the  marriage  contract  between  husband  and  wife,  has  been 
no  further  severed  than  the  statutes,  in  express  terms  or  hy 
necessary  implication^  have  effected  that  purpose ;  that  the 
duty  of  the  husband  is  now  as  ever  to  labor  and  provide  sup- 
port for  his  wife,  and  that  it  has  not  been  changed  by  these 
statutes ;  that  these  statutes  have  not  conferred  the  right  upon 
husband  and  wife  to  make  contracts  between  themselves  to 
that  end.  But,  on  the  contrary,  the  legislature  in  the  last  of 
these  statutes  (Laws  of  1867,  chap.  887)  recognize  the  unity 
of  the  persons  and  relations  of  husband  and  wife,  in  expressly 
reserving  and  exempting  them  from  communicating  or  dis- 
closing, even  as  witnesses,  any  confidential  communications 
made  by  one  tojthe  other  during  their  marriage.  The  legis- 
lature, it  is  very  clear,  then,  regarded  the  sacredness  and  unity 
of  the  relation  not  dissolved,  but  as  existing  to  some  extent. 
If  we  are  right  in  this  view,  tlie  justice  erred  in  nonsuiting 
the  plaintilf  as  demanded. 

I  am  not  unaware  that  there  are  various  cases  holding  that 
married  women  having  separate  estates  may  employ  their 
husbands  as  agents  to  assist  in  managing  them.     But  this  is 
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quite  a  different  thing  from  the  holding  that  the  husband  may 
bring  an  action  against  his  wife  at  law  for  his  services.  This 
agency  may  be  the  best  way  in  which  he  may  labor  to  sup* 
port  his  wife,  or  aid  in  doing  so.  She  ought  not  to  be  deprived 
of  tins  aid  in  managing  her  estate.  This  power  to  make  con- 
tracts existed  at  common  law,  but  it  was  as  agent,  not  as  an" 
independent  and  separate  individual.  The  wife  might  be  the 
agent  of  the  husband,  and  in  that  character  make  contracts 
which  would  bind  him ;  and  such  agency  need  not  even  be 
express,  but  was  implied  from  a  variety  of  circumstances. 
This  is  in  aid  of  the  purposes  and  comfort  of  married  and 
domestic  life ;  so,  now,  the  husband  may  be  the  agent  of  the 
wife,  in  regard  to  her  separate  estate,  and  the  term  ca7itract 
between  them  means  just  this — a  contract  of  agency.  So 
reading  some  of  the  obiter  remarks  found  in  the  reports  giving 
the  word  contract^  as  between  husband  and  wife,  this  limited 
meaning,  it  is  well  enough ;  beyond  this,  it  is  calculated  to 
mislead. 

Nor  am  I  unaware  of  the  obiter  remark  made  in  the  case 
of  Fairbanks  v.  Mothereell^  reported  in  60  Barb.,  407,  as 
follows :  "  I  suppose  as  the  law  now  is  in  regard  to  the  sepa- 
rate property  of  married  women,  they  may  make  special  con- 
tracts with  their  husbands,  and  let  jobs  to  them  of  particular 
work,  such  as  building  and  the  like,  the  same  as  though  they 
were  strangers."  From  what  we  see  of  this  reported  case 
this  remark  was  not  at  all  necessary  to  the  decision.  It  was 
not  a  question  between  husband  and  wife,  or  whether  one 
could  enforce  at  law  such  a  contract  against  the  other.  It 
was  a  mere  question  of  agency,  so  far  as  we  can  judge.  The 
wife  in  that  case  had  given  the  husband  the  job  of  digging  a 
cellar  and  laying  the  collar  wall  upon  her  separate  property, 
as  distinguished  from  the  other  part  of  the  building.  She 
agreed  to  pay  him  $138  tlierefor,  and  did  pay  him,  but  could 
he  have  enforced  the  contract  at  law  ?  The  husband  employed 
the  plaintiff  to  assist,  the  plaintiff  supposing  at  the  time  that 
the  husband  was  the  owner.  Afterward  finding  out  to  the 
contrary  and  that  the  benefit  and  advantage  was  to  the  wife 


28  CASES  IN  THE  SUPllEME  COURT       [March, 


Perkins  o.  Perkins. 


he  sued  the  wife,  treating  the  husband  as  her  agent^  and  so 
the  jury  found  the  fact  to  be.  This  was  right.  The  jury  cor- 
rectly found  in  the  Justices'  Court.  The  judgment  was  rightly 
affirmed  on  this  ground  in  the  County  Court  and  by  the 
Supreme  Court.  But  I  do  not  see  how  the  question  arises  in 
this  case  that  establishes  the  right  of  a  husband  to  sue  his 
wife  at  law.  That  question  did  not  arise.  The  court  does 
indeed  remark^  as  I  have  said,  obitery  that  they  suppose  women 
may  make  contracts  with  their  husbands.  I  concur  in  this 
if  the  appointment  to  an  agency  in  such  case  can  be  called  a 
special  contract.  I  do  not  believe  it  is  a  legal  binding  con- 
tract existing  between  husband  and  wife.  And  as  the  point  we 
have  been  considering  was  not  in  that  case,  it  is,  perhaps,  a 
little  unfortunate  that  the  first  marginal  note  of  the  reporter 
should  be  based  upon  an  obiter  remark.  The  case  does  not 
sustain  this  note.  I  should  greatly  hesitate  to  question  the 
direct  adjudication  of  tliat  learned  and  able  court,  but  they 
did  not  decide  the  question  ;  it  was  not  there  to  be  decided. 
But  if  we  were  even  to  look  at  this  case  upon  the  merits, 
conceding  the  right  of  the  husband  to  sue,  the  case  is  without 
merit.  An  implied  contract  could  never  exist  at  law  between 
a  husband  and  his  wife,  whom  he  was  bound  to  support,  for 
services  done  for  her.  The  implication  is  the  other  way. 
The  fact  that  they  had  previously  lived  sepai'ate,  by  turns, 
proves  nothing  but  a  condonation  when  they  again  came 
together.  If  an  express  contract  was  proved,  according  to  the 
plaintiffs  own  testimony,  it  was  not  only  to  be  for  a  year,  but 
was  conditioned  that  he  should  not  drink  whiskey.  I  think 
his  own  testimony  showed  that  there  was  no  performance  on 
his  part,  but  on  the  contrary  he  proved  a  breach,  and  he 
should  have  been  nonsuited.  But  I  do  not  put  much  stress 
npon  this  review  on  the  merits. 

.  Since  preparing  the  foregoing  opinion  two  cases  have 
appeared  reported  in  4  Lansing's  Reports,  viz. :  Adams  v. 
Curtisj  164,  and  Minier  v.  Miniery  421,  wliich  are  supposed 
to  be  in  conflict  with  the  views  above  expressed.  They  are 
not  so  in  the  material  point.     In  Adams  v.  Curtis  the  case 
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was  correctly  decided  upon  what  appeared  in  it.  That  was 
an  action  by  a  wife  against  a  copartnership,  of  which  lier  hus- 
band was  a  member.  The  husband  did  not  appear  in  the 
case^  and  his  copartner  did  not  appear  for  him.  It  does  not 
appear  what  were  the  pleadings  nor  what  the  issue  tried.  It 
only  appears  that  the  testimony  showed  that  the  plaintiff  was 
the  wife  of  the  copartner  Adams,  and  that  she  performed  the 
work  for  the  firm  for  which  the  action  was  brought.  She  was 
beaten  in  the  Justice's  Court.  She  appealed,  and  the  County 
Court  reversed  the  judgment ;  for  what  reason  does  not  appear 
In  the  Supreme  Court  the  judgment  of  the  County  Court  was 
affirmed,  and  the  law  was  there  discussed'  as  to  the  right  of  a 
wife  to  sue  her  husband.  The  leading  opinion,  by  Millkb, 
J.,  merely  holds  that  such  a  contract  could  be  made,  and  if 
made,  could  be  maintained  under  the  statute  of  1862,  at  law. 
One  member  of  the  court,  Hooeboom,  J.,  puts  his  assent  to 
the  decision  on  the  ground  that  the  husband  not  having 
appeared  in  the  case  nor  any  one  for  him,  there  was  no  one 
to  object  to  his  being  sued  or  to  a  judgment  against  him,  and 
that  even  if  he  could  not  be  sued,  his  copartner  Curtis  was 
bound  at  all  events,  and  he  could  seek  contribution  over  from 
the  husband.  On  either  of  these  propositions  the  case  is  not 
in  conflict  with  the  views  we  have  expressed  above,  that  the 
statutes  were  passed  to  enfranchise  married  women^  and  to 
protect  their  property ^  and  not  to  protect  or  extend  rights  to 
their  husbands. 

The  case  of  Minier  v.  Minier  {s^epra)  is  to  the  same  effect, 
that  a  married  woman  may  maintain  an  action  against  her 
husband  to  recover  moneys  intrusted  to  him  by  the  wife,  or 
for  lands  which  had  been  purchased  with  such  moneys  and 
title  taken  in  his  name.  Such  has  always  been  the  law  of 
equity,  and  the  modem  statutes  have  but  extended  it  to 
actions  at  law.  The  only  criticism  to  which  this  last  cited 
case  is  subject  is  the  obiter  remark  of  the  learned  judge,  that 
the  act  of  1862  "  warrants  the  bringing  of  a  suit  both  by  a 
wife  against  her  husband  and  by  a  husband  against  his  wifeP 
This  last  branch  of  the  sentence  was  not  a  question  before 
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the  court,  and  I  cannot  give  it  my  assent.  It  is  in  conflict 
with  di  rect  holdings  in  previous  cases  in  the  higher  court,  to  wit^ 
in  White  v.  Wager  (25  N.  Y.,  328)  and  in  Bunt  v.  Johnson 
45  id.,  27).  In  this  last  case  the  court  drew  the  distinction 
between  an  instrument  made  by  a  wife  to  her  husband  and 
one  from  a  husband  to  the  wife,  even  at  common  law. 
Referring  to  another  case  Hunt,  J.,  says :  "  That  case  differs 
from  the  present  action ;  thai  was  a  conveyance  by  wife  to  the 
husband;  this  was  by  the  husband  to  the  wife.  They  do  not 
necessarily  stand  upon  the  same  basis  in  equity.  Jt  is  the 
duty  of  the  husband  to  provide  an  assured  and  conifortdhle 
support  for  the  wife  during  Iier  life  and  after  his  death.  No 
duty  rests  upon  the  wife  to  provide  for  the  husband.  The 
custom  of  the  country  and  the  laws  of  the  land  look  upon  her 
as  the  party  to  be  aided  and  sustained  by  the  toil  and  wealth 
of  the  husband.  An  application  of  the  husband's  property  for 
her  comfort  is  eminently  equitable,  and  has  been  favored  by 
the  courts  from  their  earliest  existence.  No  judge  has  yet 
announced  that  this  equity  or  this  favor  is  to  be  extended  to 
gifts  from  the  wife  to  the  husband.  There  is,  in  the  nature 
of  things,  a  broad  and  palpable  distinction  against  an  equi- 
table claim  in  tlie  husband's  favor." 

Inter pi*e ting  these  statutes  (including  that  of  1862)  to  be 
in  pari  materia^  as  if  all  were  contained  in  one  act,  beginning 
with  those  of  1848  and  1849,  entitled  "  for  the  more  effectual 
protection  of  the  property  of  married  women ;  taking  the 
common  law  as  it  has  ever  been  declared ;  abrogating  none 
of  the  common  law  by  forced  construction,  not  expressed  by 
a  statute ;  and  giving  due  force  to  the  maxim  expressio  unius 
est  exclusio  alieriusy^  husbands  are  excluded  from  their  pro- 
visions. The  statutes  of  the  State  of  Pennsylvania  (Laws  of 
session  .1848,  p.  536,  &c.),  which  are  almost  identical  with 
our  own,  have  been  so  construed  in  their  highest  courts.  In 
the  case  of  Diver  v.  Diver^  reported  in  56  Penn.,  109, 
Strong,  J.  (now  of  the  United  States  Supreme  Court),  said : 
"  The  design  of  this  statute  (1848)  was  single.  It  was  not  to 
destroy  the  oneness  of  hnsband  and  wife,  but  to  protect  the 
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wife's  property.  To  effectuate  this  object  she  is  enabled  to 
own  and  use  and  enjoy  her  property  by  removing  it  from 
under  the  dominion  of  her  husband.  It  is  to  be  as  her  sepa- 
rate property  is  enjoyed ;  as  property  settled  to  her  separate 
use.  The  act  710  more  destroys  her  union  with  her  husband 
than  does  a  settlement  for  her  separate  use.  It  is  a  remedial 
statute,  and  we  must  construe  it  so  as  to  suppress  the  mis- 
chief against  which  it  was  aimed,  hut  not  as  altering  the 
common  l.aw  any  further  than  is  necessary  to  remove  the 
mischief. 

There  is,  then,  no  doubt  as  to  what  the  common  law  was 
and  is.  It  is  equally  as  clear  that  there  is  no  expression  of 
an  intent  in  this  statute  to  destroy  the  unity  or  oneness  of 
husband  and  wife,  except  as  to  her,  in  the  single  particular 
of  her  control  of  her  separate  estate.  There  is  no  qaestion 
that  statutes  are  to  be  interpreted  as  not  changing  the  com- 
mon law,  unless  it  is  so  expressed  in  terms  or  by  necessary 
implication.  There  is  nothing  in  the  act  of  1862  or  in  its 
title  that  intimates  an  intent  to  add  new  rights  or  remedies  in 
favor  of  a  husband.  Looking,  then,  at  the  cojnmon  law  as 
still  being  in  force,  except  as  expressly  changed  by  these  sta- 
tutes, let  us  see  what  are  the  expressions  in  the  act  of  1862, 
from  which  it  is  attempted  to  imply  a  power  of  destruction 
of  the  unity  of  the  parties,  hnsband  and  wife,  further  than  is 
expressed.  Section  7.  '^  She  may  sue  and  be  sued  in  all  matters 
having  relation  to  her  sole  and  separate  property^  But  by 
whom  may  she  be  sued  ?  By  herself  ?  Of  course,  not.  By 
him  who  is  in  oneness  or  unity  with  her.  Can  he,  the  one- 
half  of  this  united  one,  sue  the  other  half,  by  virtue  of  this 
statute  t  lie  certainly  could  not  sue  by  tlie  common  law. 
What  language,  then,  is  found  in  this  statute  that  authorizes 
him  to  sue  her  ?  It  is  a  universal  canon  of  construction  of 
statutes,  that  unless  the  provisions  of  a  new  statute  are  so 
repugnant  to  the  common  law  that  both  cannot  exist  together, 
the  common  law  is  not  abrogated,  but  remains  in  all  its  force. 
(Dwarris,  Am.  ed.,  185,  and  notes.)  This  is  the  law  of  inter- 
pretation.    True,  the  language  of  the  statute  of  1862,  that 
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she  may  sue  and  be  sued,  is  broad  enoagh,  in  general  terms, 
to  include  all  parties  that  are  several  and  eqnal,  and  under  uo 
disability ;  but  it  does  not  include  persons  that  are  under  disa- 
bility. The  husband  is,  under  the  common-law  disability, 
unable  to  sue  his  wife. 

This  statute  is  not  broad  enough,  and  does  not  divorce  him 
from  that  disability,  whatever  it  may  do  for  her.  It  is  not 
broad  enough  tOy  absolve  him  from  the  liability,  as  well  as  the 
duty,  to  labor  for  the  support  and  maintenance  of  the  wife.  Far 
less  does  it  authorize  him  to  sue  her  for  his  support.  Though 
in  its  language  it  does  in  one  particular,  and,  in  that  only, 
enfranchise  her,  and  confer  rights  on  married  women  for  a 
particular  purpose,  there  is  not  an  expression  in  it  that  confers 
new  powers  upon  him.  The  marriage  contract,  with  its  lia- 
bilities, cannot  be  so  severed  by  legislative  or  judicial  con- 
struction in  favor  of  a  husband.  He  cannot  be  so  released 
from  a  binding  civil  contract.  Besides,  such  a  contract  is 
clearly  against  public  policy.  If,  indeed,  the  statute  con- 
tained an  express  provision  to  that  effect,  it  would,  I 
think,  be  void  on  the  ground  of  its  being  retrospective 
in  its  operation  upon  marriages  solemnized  before  its 
passage. 

T  have  bden  the  more  inclined  to  meet  and  resist  the 
construction  claimed  by  the  plaintiff  thus  earnestly  at  this 
time,  because  1  have  seen  the  disposition  manifested  in  seve- 
ral dicta,  whidi  are  already  found  in  the  reports,  tending  in 
that  direction. 

I  regard  such  a  constniction  as  in  effect  judicial  legislation, 
though  in  none  of  the  cases  has  the  question  been  necessary 
to  a  direct  adjudication.  It  is  entering  into  a  new  and  unex- 
plored region  for  judicial  action.  Its  explorations  are  with- 
out compass  or  chart  to  direct  its  forward  course  or  its  retreat. 
The  way  will  be  found  dark  and  full  of  stumbling  blocks,  and 
with  no  experienced  guide.  Until  the  legislature  shall 
open  the  way  or  light  up  the  path,  I  am  not  disposed  to 
enter. 

I  think,  upon  the  main  question  I  have  discussed  above, 
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that  the  jadgment  of  the  County  Coart  and  that  of  the  jua^ 
tice  should  be  reversed,  witli  coets. 

Balooh,  J.,  concurred. 

MiLLEB,  p.  J.,  concurred  in  the  result  for  the  reasona  stated 
in  the  foUowiug  opinion : 

Miller,  P.  J.  I  cannot  agree  with  the  opinion  of  Justice 
Potter  in  this  case,  that  a  married  woman  cannot  be  sued  by 
her  husband  upon  a  contract  made  with  him,  and  I  think  that 
such  a  construction  of  the  provisions  of  the  married  woman's 
act  would  be  in  conflict  with  the  adjudications  of  the  Supreme 
Court,  and  especially  with  the  decisions  of  the  General  Term 
of  this  department.  The  remarks  of  Johnson,  J.,  in  J^air^ 
banid  V.  Mothersell  (60  Barb.,  406),  which  are  quoted  in  the 
opinion  of  the  learned  judge  in  the  case  at  bar,  are  entitled 
to  great  weight,  even  if  they  may  be  regarded  as  obiter. 

The  claim  in  the  case  referred  to  was  for  work  done  for  the 
benefit  of  the  married  woman's  estate,  while  the  defence  was 
that  the  husband  had  the  contract  and  the  work  was  done 
upon  his  employment  of  the  plaintiff  on  his  own  account,  and 
not  for  the  defendant. 

The  court  recognized  the  right  of  the  wife  to  contract  with 
the  husband,  but  held  that,  as  no  part  of  the  work  was  done 
em  the  husband's  job,  the  case  stood  simply  upon  the  employ- 
ment of  the  plaintiff  by  the  husband  to  work  for  his  wife 
upon  her  separate  property,  without  any  express  agreement 
whether  he  should  be  paid  by  the  husband  or  the  wife,  and 
the  defendant  knowing  the  work  he  was  doing,  the  law  would 
imply  a  promise  on  her  part  to  pay  for  the  services,  if  it  was 
in  fact  his  work.  I  am  not  prepared  to  say  that  the  remarks 
made  are  not  applicable  to  the  case  presented. 

In  Adams  v.  Curtis  (4  Lansing,  164)  it  was  held  that  a 
married  woman  may  maintain  an  action  to  recover  for  her 
labor  or  services  under  a  contract  made  with  her  husband 
therefor,  without  showing  that  she  carried  on  business  on  her 
own  account,  beyond  that  out  of  which  the  claim  in  suit  arose. 
If  she  can  maintain  such  an  action,  of  course  she  could  be 
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sued  for  the  same  reason  and  under  the  provisions  of  the  same 
law.  It  is  there  said :  "  The  effect  and  intent  of  the  act  is  to 
remove  all  the  liabilities  of  coverture,  so  as  to  enable  her  to 
sue  and  to  be  sued,  as  to  all  contractc,  in  all  respects  as  though 
she  was  in  fact  unmarried."  The  case  of  Longendyke  v.  Lon- 
gendyke  (44  Barb.,  346)  is  commented  upon,  and  it  is  said 
that  the  reasons  assigned  for  holding  that  the  wife  could  not 
sue  the  husband  in  an  action  for  an  assault  and  battery  had 
no  application. 

In  Minier  v,  Minier  (4  Lansing,  421)  it  was  held  that  a 
married  woman  may  maintain  an  action  against  her  husband 
to  recover  possession  of  her  real  estate,  from  which  she  is 
excluded  by  him.  Pabkeb,  J.,  says :  ^^  The  t^^rms  and  spirit 
of  the  statutes  by  which  married  women  are  invested  with 
the  same  rights,  in  respect  to  their  sole  and  separate  property, 
as  though  they  were  sole,  should  be  carried  out  by  such  con- 
struction as  would  allow  the  wife  the  same  remedies  against 
her  husband  as,  in  like  cases,  would  be  appropriate  against 
other  persons." 

The  effect  of  these  decisions  is  to  place  the  husband  and 
wife  in  the  same  position  toward  each  other  as  strangers,  so 
far  as  their  contracts  are  concerned,  and  such  appears  to  have 
been  the  intent  and  spirit  of  the  act. 

True,  it  is  an  innovation  upon  old  established  customs,  and 
many  ideas  which  had  become  firmly  fixed  by  a  series  of  legal 
adjudications.  But  the  true  spirit  of  the  act  appears  to  have 
been  to  sweep  away  the  rules  governing  the  relations  between 
husband  and  wife,  as  they  formerly  existed,  and  to  establish 
new  and  different  ones. 

If  we  follow  these  decisions  I  am  at  a  loss  to  see  how  we 
can  hold  that  a  contract  between  the  husband  and  wife  cannot 
bo  enforced  in  an  action  at  law. 

But  while  the  law,  as  I  understand  it,  upholds  such  actions, 
agreements  between  husband  and  wife  should  be  carefully 
considered  and  be  subject  to  the  most  rigid  scrutiny.  Before 
the  husband  should  be  allowed  to  recover  for  his  services  upon 
a  contract  with  the  wife,  the  proof  should  be  clear  strong 
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and  conclusive.  The  nature  of  the  marital  relation  whicli 
obligates  the  husband  to  support  the  wife,  or  at  least  to  render 
all  the  services  in  his  power  to  that  purpose,  should  induce 
great  caution  in  allowing  a  recovery  for  services  when  engaged 
in  the  mere  performance  of  this  duty.  Certainly  so,  where 
the  case  tends  to  show  that  the  wife  supported  the  husband 
instead  of  the  husband  supporting  the  wife. 

According  to  the  testimony  of  the  husband  on  the  trial 
there  was  no  express  contract,  no  promise  to  pay  the  husband 
for  his  services.  The  defendant  was  in  possession  of  the  hotel  at 
the  time  and  was  to  give  up  everything  to  plaintiff's  charge, 
and  he  was  to  be  the  landlord.  They  were  to  keep  the  hotel 
together  for  a  year,  and  if  they  could  not  make  it  go,  were  to 
sell  out.  The  plaintiff  told  defendant  what  work  he  must  do, 
but  there  were  no  explicit  terms  agreed  upon  which  made  a 
contract  of  the  defendant  to  pay  for  services  rendered,  any 
more  than  a  contract  of  the  plaintiff  to  pay  defendant  for  her 
services.  It  was  only  a  mutual  arrangement  between  a  hus- 
band and  wife,  who  had  been  separated  from  each  other,  to 
make  an  attempt  to  live  together  once  more,  and  nothing 
beyond  this.  No  contract  can  be  implied  from  the  facts  pre- 
sented, and  certainly  should  not,  as  between  husband  and  wife, 
nnder  the  circumstances  existing. 

The  court  were,  therefore,  wrong  in  refusing  the  motion 
for  a  nonsnit,  and  for  this  error  the  judgment  should  have 
been  reversed  by  the  County  Court.  As  the  County  Court 
failed  to  do  this  there  was  error;  and  its  judgment,  with  that 
of  the  justice,  must  be  reversed  with  costs. 

Judgment  reversed. 
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"TT^  Squieb   Jf.    WoEMKB,    Appellant,    v.    Oeobge    Canovan, 

!i67*  509  Respondent. 

(CtoBRAXi  TsBM,  FoiTBTH  DxPAienaczTT,  Mabch,  1872.) 

An  order,  yacating  an  order  of  dificontinuaoce  without  coats  unless  the 
plaintiff  shall  pay  the  defendant's  attorney's  costs,  entered  pendente  Hte 
on  the  stipulation  of  the  plaintiff,  his  attorney,  aod  the  defendant,  who 
waa  insolvent,  after  notice  firom  defendants  attorney  forbidding  disoon- 
iinuance  without  payment  of  hia  costs,— J7«^  to  be  proper  relief  on 
motion  and  aCQrmed. 

Except  as  between  the  parties  to  an  action,  it  ia  discontinued  only  upon 
entry  of  the  order  therefor. 

Notice  of  claim  lor  costs  before  entry,  of  the  order  is  in  time,  no  value 
having  been  paid  for  stipulating  to  discontinna 

This  was  an  appeal  from  an  order  made  at  a  Special  Term, 
vacating  a  discontinuance  of  the  action.  The  facts  are  stated 
in  the  opinion. 

J.  Z.  Parker  and  S.  E.  Day,  for  the  appellant. 
1,  The  defendant  having  become  insolvent  after  the 
commencement  of  the  action,  the  court  on  the  plain- 
tiff's motion  would  have  allowed  discontinuance  with- 
out costs.  (1  J.  R.,  143;  2  id.,  294;  18  id.,  252.) 
It  could  not  have  been  urged  in  opposition  that  no  dis- 
charge, as  an  insolvent,  had  been  granted  to  the  defendant, 
the  reason;  why  the  courts  have  sometimes  refused  to  allow 
discontinuance  without  costs,  unless  a  discharge  is  produced 
or  shown,  is  because  the  court  will  not  try  the  question  of 
insolvency  upon  affidavits.  (4  Hill,  594.)  The  plaintiff  is 
not  relieved  on  the  ground  that  the  defendant  may  defeat  the 
action  by  pleading  his  discharge,  but  on  the  ground  that  the 
discharge  affords  conclusive  evidence  of  the  defendant's  ina- 
bility to  pay.  (8  Cow.,  121 ;  1  Wend.,  91.)  In  this  case 
there  is  no  question  concerning  the  defendant's  insolvency, 
because  both  parties  allege  it.  2.  There  is  no  case  which  goes 
far  enough  to  show  that  a  party  who  has  not  obtained  a  judg 
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ment  in  his  favor  cannot  settle  a  suit  because  it  may  prejudice 
the  possibility  or  even  probability  that  his  attorney  might 
obtain  his  costs  by  a  future  trial  and  by  a  judgment  in  &vor 
of  his  client.    {Shank  v.  Shoemaker^  18  N.  Y.,  490.) 

In  Sweet  v.  BarUett  (4  Sand.,  661),  the  court  says  that  an 
attorney  has  no  lien  for  costs  until  a  judgment  is  entered,  or 
at  least  not  till  after  verdict,  and  until  the  lien  attaches 
the  parties  can  settle  the  suit  regardless  of  his  claim  for  costs. 
(See,  also,  103  Mass.,  83,  where  th^samc  doctrine  is  promul- 
gated in  a  case  very  similar  to  the  one  at  bar.) 

F.  D.  Wriffhty  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnsok  and  Talcott,  JJ. 

By  the  Court — Mullin,  P.  J.  The  plaintiff  sued  the  defend- 
ant in  ejectment,  and  during  the  pendency  of  the  action  and 
before  trial  the  latter  became  insolvent.  The  plaintiff,  by  his 
attorney,  entered  into  a  stipulation  with  the  defendant,  that 
the  suit  might  be  discontinued,  without  costs,  and  an  order  dis- 
continuing the  action  was  duly  entered. 

The  defendant's  attorney  testifies  that,  before  the  stipula- 
tion was  entered,  he  served  notice  upon  the  plaintiff's  attor- 
ney that  he  forbade  a  settlement  or  discontinuance  of  the 
action  until  his  costs  were  paid,  on  the  ground  that  the  defend- 
ant was  insolvent.  But  the  plaintiff  and  his  attorney,  disre- 
garding the  notice,  entered  into  the  stipulation  and  entered 
an  order  of  discontinuance,  without  costs. 

The  plaintiff's  attorney  denies  that  the  notice  forbidding 
the  settlement  was  served  on  him  before  the  stipulation  was 
signed,  but  the  judge  holding  the  Special  Term  must  have 
held  either  that  such  notice  was  served  before  the  stipulation 
was  signed,  or  that  plaintiff's  attorney  had  notice  of  defend- 
ant's insolvency,  and  that  his  attorney  claimed  costs. 

The  Special  Term  set  aside  the  order  of  discontinuaneoj 
unless  plaintiff  would  pay  the  costs  of  defendant's  attorney. 

The  plaintiff  appeals  from  that  order. 
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The  defendant's  attorney  had  not,  at  the  time  the  order  of 
discontinuance  was  entered,  any  lien  for  costs  as  against  his 
client  or  the  plaintiff  in  the  action. 

Until  judgment,  or  at  least  until  the  verdict,  it  could  not 
be  known  that  he  would  be  entitled  to  costs,  and  until  that 
question  was  settled  there  was  nothing  on  which  a  lien  could 
attach.  {Shank  v.  Shoemaker^  IS  N.  Y.,  489 ;  Brown  v.  Com- 
stock,  10  Barb.,  67 ;  Sweet  v.  BarOett,  4  Sandf.  641.) 

But,  although  the  attorney  has  no  lien  for  his  costs  before 
verdict  or  judgment,  yet  the  court  will  set  aside  a  settlement  of 
the  action  before  verdict,  entered  into  between  the  parties,  his 
client  being  insolvent,  whereby  he  is  deprived  of  his  costs, 
when  the  opposite  party  has  been  notified  of  his  (the  attor- 
ney's) claim  for  costs,  or  when  it  is  manifest  that  the  object  of 
the  parties  was  to  defraud  him  of  his  costs.  {Power  v.  Kent, 
1  Cow.,  172 ;  Talcott  v.  Bronson,  4  Paige,  501.) 

When  a  settlement  of  a  suit  is  made  by  the  parties  after 
notice  of  the  attorney's  claim  for  costs  or  in  fraud  of  his  right 
thereto,  the  court  will  not  direct  the  payment  of  the  costs, 
but  it  will  set  aside  the  settlement  and  permit  the  attorney  to 
proceed  to  judgment,  and  thereby  perfect  his  lien  for  his  costs. 
(TaJ^iott  V.  Bronson,  4  Paige,  501.) 

The  order  in  this  case  vacates  the  order  of  discontinuance, 
unless  the  plaintiff  pays  defendant's  attorney's  costs.  This 
was  precisely  the  relief  to  which  the  defendant's  attorney 
was  entitled. 

To  have  vacated  the  order  and  thus  compelled  the  plaintiff 
to  proceed  and  try  his  cause  before  he  could  pay  the  defend- 
ant's attorney's  costs,  would  have  been  very  oppressive. 

By  the  order  granted  he  was  enabled  to  pay  the  attorney's 
30sts,  and  thus  be  relieved  from  further  litigation. 

Plaintiff  might  have  moved,  and  for  aught  that  appears 
before  us  he  may  still  move  for  leave  to  discontinue,  without 
costs.  But  until  such  relief  is  granted,  he  must  either  litigate 
the  suit  or  discontinue  on  payment  of  costs. 

The  defendant's  attorney  swears  that,  on  a  day  named  by 
him,  he  served  on  the  plaintiff's  attorney  a  notice  not  to  settle 
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the  suit  without  payment  of  his  costs.  The  plaintiflE's  attorney 
sweat's  that  such  notice  was  not  served  on  him  until  after  the 
stipulation  was  signed.  This  presented  a  question  of  veracity 
which  the  judge  at  Special  Term  has  found  in  favor  of  the 
defendant's  attorney,  and  I  am  not  prepared  to  say  it  was 
decided  erroneously. 

But  whether  the  notice  was  served  before  or  after  the  stipu- 
lation was  signed,  it  is  certain  that  it  was  served  before  the 
order  of  discontinuance  was  entered. 

An  action  is  not  discontinued,  except  as  between  tlie  parties, 
until  the  order  of  discontinuance  is  entered.  (Graham  Pr., 
603 ;  Averill  v.  Patterson,  10  N.  Y.,  500 ;  Bedell  v.  Powell, 
13  Barb.,  1 83 ;  Cook  v.  Brock,  25  How.  Pr.  R.,  356.)  Notice  to 
the  plaintiff  or  his  attorney,  before  the  entry  of  the  rule  that 
the  defendant's  attorney  claims  costs,  is  sufficient,  unless  the 
plaintiff  has  parted  with  something  of  value  as  a  considera- 
tion for  the  consent  to  discontinuance. 

Nothing  of  that  sort  appears  in  this  case. 

The  order  of  the  Special  Term  must  be  affirmed,  with  ten 
dollars  costs. 

Order  affirmed. 


71    39 

Jambs  Moobe,  Eespondent,  v.  The  Ebib  Railway  Compaitt,         J62J572 

Appellant. 

(Gbzteral  Term,  Fourth  Department,  March,  1872.) 

If  a  freshet  floats  the  wood  of  different  owners  into  a  river  where  the  pro- 
perty of  one  is  mingled  with  and  undistinguishable  from  that  of  the 
other,  the  owners  become  tenants  in  common. 

And  if  one  owner  gather  and  take  possession  of  the  whole,  he  is  not  liable 
for  conversion,  but  he  holds  it  subject  to  the  other*s  right  to  take  his 
portion,  and  is  entitled  to  compensation  for  his  labor. 

80  held  where  the  plaintiff  had  piled  his  wood  before  the  freshet  on 
defendant's  premises. 

In  trover  for  his  wood,  by  the  plaintiff,  one  of  the  owners,  against  the 
defendant,  the  other  owner,  who  had  gathered  and  taken  possession  of 
it,  evidence  of  demand  upon  the  defendant's  station  agent,  not  shown  to 
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have  authority  to  bind  the  defendant,  and  his  refusal, — EM,  inadmis* 

Bible. 
So  also  is  evidence  that  defendant  used  the  wood,  where  it  does  not  appear 

whether  sufficient  to  satisfy  the  plaintlfTs  claim  was  left. 
There  being  no  proof  of  conversion,  and  the  court  having  charged  the  Jury 

that  the  plaintiff,  if  they  found  for  him,  was  entitled  to  interest  from  the 

time  of  conversion, — ffM^  that  it  was  virtually  a  charge  that  there  was 

evidence  of  conversion,  and  error. 

This  was  an  appeal  from  a  judgment  entered  upon  a  ver- 
dict in  the  County  Court.    The  facts  are  stated  in  the  opinioa 

Ja/m  Oansofiy  for  the  aj^Ilant. 

Sudson  Ansleyy  for  the  respondent. 

Present — Mullik,  P.  J.,  Johnson  and  Taloott,  J  J. 

MuLLm,  P.  J.  This  action  was  commenced  before  a  justice 
of  the  peace,  of  the  county  of  Cattaraugus,  to  recover  the 
value  of  a  quantity  of  fire-wood,  which  it  was  alleged  the 
defendant  had  converted  to  his  own  use.  The  defendant 
denied  the  complaint,  and  set  up  a  counter-claim.  The  court 
rendered  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant  for  the  sum  of  sirty-seven  dollars  and  fifty  five 
cents  damages  and  costs. 

The  defendant  appealed  to  the  County  Court ;  and  on  the 
trial  in  that  court  it  appeared  that  the  plaintiff,  in  the  winter 
of  1865,  drew  and  piled  on  the  land  of  the  defendant,  near 
one  of  its  stations,  fifteen  cords  of  hemlock  wood.  The 
defendant  had  piled  near  to  that  of  the  plaintiff  a  large  quan- 
tity of  hemlock  wood,  part  of  whioh  had  been  sawed. 

Ill  March,  1865,  there  was  a  great  fi-eshet  in  the  Allegany 
river,  so  that  it  overflowed  its  banks,  and  its  waters  extended 
to  the  wood  of  the  plaintiff  and  defendant  and  carried  it 
away,  lodging  part  of  it  in  the  fields  and  part  in  the  woods 
near  by. 

The  wood  of  the  plaintiff  and  defendant  was  so  intermin- 
gled as  to  be  undistinguishable. 

The  defendant  caused  the  whole  of  the  wood  to  be  gathered 
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and  placed  in  ita  wood-shed,  at  an  expense  of  seventy  five 
cents  per  cord.  The  wood  was  worth  fonr  dollars  to  four 
dollars  and  fifty  cents  per  cord. 

Plaintiff's  counsel  offered  to  prove  that  he  told  defendant's 
station  agent,  at  the  station  near  which  his  wood  was  piled, 
that  defendant's  employes  were  going  to  pick  np  tlie  wood, 
and  he  (plaintiff)  would  like  to  have  his  pay  for  it.  This 
evidence  was  objected  to  by  defendant's  counsel.  The  objec- 
tion was  overruled,  and  the  evidence  offered  received. 

The  court  charged  the  jury  that  if  plaintiff  piled  his  wood 
in  defendant's  yard  without  permission,  and  it  got  mingled 
with  defendant's  wood  without  defendant's  fault,  so  that  it 
could  not  be  identified,  plaintiff  was  not  entitled  to  recover. 

That  if  plaintiff's  wood  floated  away  and  got  mingled  with 
defendant's  wood,  defendant  had  the  right  to  pick  it  up  and 
pile  it  in  its  wood-shed,  and  plaintiff  could  not  recover  its 
value  until  defendant  had  used  the  wood,  or  did  some  othei 
act  converting  iL 

The  court  also  charged  that  plaintiff  was  entitled  to  inte- 
rest, if  the  jury  found  for  the  plaintiff,  from  the  time  defend* 
ant  used  the  wood.  To  this  part  of  the  charge  defendant's 
counsel  excepted,  on  the  ground  there  was  no  proof  that 
defendant  had  ever  used  any  part  of  plaintiff's  wood. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  sixty- 
six  dollars  and  twelve  cents. 

Judgment  was  entered  for  that  sum,  together  with  costs, 
and  from  that  judgment  defendant  appeals. 

The  wood  of  the  plaintiff  and  defendant  became  intermin- 
gled without  the  fault  of  either ;  hence  neither  lost  his  right 
to  take  the  wood  if  he  oould  identify  it.  But  being  indis 
tinguishable  the  one  from  the  other,  they  became  tenants  in 
common  of  the  wood,  each  being  entitled  in  the  joint  pro- 
pei*ty  to  the  number  of  cords  of  which  he  was  owner  before 
the  confusion  of  the  wood. 

Each  owner  was  entitled  to  collect  the  wood,  And  he  was 
entitled  to  a  compensation  for  his  labor  for  the  joint  benefit 
from  his  co-tenants. 

Laksikg — ^VoL,  VIL        6 
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The  defendant  might  appropriate  to  its  use  the  portion  of 
the  wood  to  which  it  was  entitled,  but  it  was  bound  to  leave 
for  plaintiff  a  quantity  equal  to  his  share ;  and  such  user  was 
no  conversion  of  the  plaintiff's  share  of  the  wood. 

But  if  defendant  used  the  whole,  or  failed  to  leave  for 
plaintiff  his  full  share,  the  defendant  was  liable  for  so  much 
as  the  quantity  left  fell  short  of  plaintiff's  share. 

The  plaintiff  was  not  bound  to  wait  in  order  to  entitle  him 
to  his  share  until  the  whole  was  used  or  otherwise  converted 
by  defendant.  He  might  have  demanded  his  portion  of  the 
wood ;  and  if  defendant  refused  to  allow  him  to  take  it,  it 
would  have  been  liable  for  the  value  of  the  wood. 

No  demand  was  made  of  the  company,  unless  the  conver- 
sation with  the  station  agent,  or  the  letter  to  the  defendant's 
wood  agent,  was  equivalent  to  a  demand  of  the  wood. 

The  conversation  with  the  station  agent  was  wholly  incom- 
petent, being  wholly  immaterial,  unless  it  would  be  some 
evidence  of  a  demand  and  refusal.  The  jury  might  have 
given  that  effect  to  the  evidence.  But  it  is  not  shown  that 
the  station  agent  had  anything  to  do  with  the  wood,  or  any 
authority  to  bind  defendant  in  any  way  in  reference  to  the  wood. 

The  reception  of  this  evidence  is  fatal  to  the  judgment. 

It  was  proved  by  plaintiff  that  he  sent  a  letter  to  defend- 
ant's wood  agent  in  reference  to  the  wood,  but  received  no 
answer.  The  agent  says  he  received  a  letter  from  plaintiff; 
but  whether  it  contained  a  demand  for  the  wood  or  its  value 
we  are  not  informed.  There  is,  therefore,  no  proof  of  a  demand 
of  and  a  refusal  by  the  defendant  or  any  authorized  agent. 

The  only  other  evidence  of  a  conversion  is  that  of  the 
plaintiff,  who  testifies  that  he  saw  the  engineers  of  the  defend- 
ant putting  wood  on  to  the  engines  from  the  sheds  in  which 
the  wood,  of  which  defendant's  formed  a  part,  was  piled. 

It  does  not  appear  but  that  they  left  in  the  shed  the  whole 
quantity  to  whicli  plaintiff  was  entitled.  Until  it  is  shown 
that  this  was  not  done,  there  is  no  proof  of  conversion  enti- 
tling plaintiff  to  recover. 

Tiie  charge,  so  far  as  it  related  to  the  merits  of  the  action 
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is  not  excepted  to.  The  portion  of  it  relating  to  interest  is 
excepted  to.  But  if  the  allowance  of  interest  was  erroneous 
the  judgment  need  not  be  reversed^  as  the  defendant  could 
be  protected  by  a  modification. 

But  this  part  of  the  charge  had,  I  have  no  doubt,  an  important 
bearing  in  the  minds  of  the  jury  on  the  question  of  conversion. 

The  court  told  the  jury  the  plaintiff  was  entitled  to  interest 
from  the  time  of  the  conversion.  The  counsel  says,  in  effect, 
the  jury  cannot  allow  interest  because  no  conversion  was 
proved.  This  was  the  fact,  yet  the  court  permits  the  case  to 
go  to  the  jury,  thus  virtually  saying  there  was  evidence  before 
them  of  conversion. 

The  court  had  not  given  them  any  instruction  as  to  what 
constituted  a  conversion,  as  applicable  to  the  case  proved 
before  them.  They  were  left,  therefore,  with  a  very  signifi- 
cant intimation  from  the  court  that  there  was  evidence  which 
would  authorize  the  jury  to  find  a  conversion. 

This  principle  was  applied  by  this  court  in  the  case  of  Bey- 
nolds  v.  The  People^  decided  at  the  March  term. 

The  plaintiff  in  error  was  indicted  for  assault  and  battery 
with  the  intent  to  commit  a  rape.  It  appeared  on  the  trial 
that  there  was  really  no  force  used,  that  the  girl  not  only 
made  no  resistance  to  the  indecent  familiarities  in  which  he 
indulged,  but  aided  him  therein.  The  court  was  asked  to 
instruct  the  jury  that  there  was  no  evidence  of  any  intent  to 
ravish,  and  there  was  none  that  an  assault  and  battery  had 
been  committed.  The  court  instructed  the  jury  that  they 
should  not  convict  of  the  intent  to  commit  the  higher  offence, 
but  refused  to  instruct  them  that  they  should  not  convict  of 
the  lesser  offence. 

It  was  held  that  this  was  in  effect  an  intimation  equivalent 
to  an  instruction  that  there  was  evidence  which  would  justify 
a  conviction  of  assault  and  battery,  and  probably  operated  to 
induce  the  verdict.   The  conviction  was  for  that  cause  reversed. 

The  judgment  of  the  County  Court  is  reversed,  and  a  new 
trial  ordered. 

Judgment  reversed. 
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Jerome  A.  Obboen,  Appellant,  v.  STERLma  Robbinb  et  al., 

Respondents. 

(Gfizn&E&L  TbriI)  Fourth  DfiPABTMBRT,  IICat,  1872.) 

Where  the  answer  averred  that  the  note  in  suit  had  been  obtained 
through  conspiracy  to  extort  money,  of  which  the  plaintiff  had  knowl- 
edge,—^«2(f,  that  Uiere  was  no  charge  that  plaintiff  had  been  concerned 
in  the  conspiracy,  and  the  declarations  of  the  conspirators  were  not 
evidence  against  him. 

Declarations  of  a  former  holder  of  a  note  are  not  competent  evideDoe 
against  any  person  deriving  title  from  him. 

This  was  an  appeal  from  a  judgment  entered  on  the  ver^ 
diet  of  a  jury. 

The  action  had  been  previously  tried,  but  the  judgment 
therein  reversed  by  the  Court  of  Appeals.  ( Vide  36  N.  T,, 
365.)     The  facts  are  stated  in  the  opinion. 

John  D.  KertKmy  for  the  appellant. 

Waiermcm  <&  BurUy  for  the  respondents. 

Present — Mullin,  P.  J.,  Taloott  and  Johxson,  JJ. 

By  the  Court — Mijllin,  P.  J.  This  action  was  brought  to 
recover  the  amount  due  on  a  promissory  note  for  $500  made 
by  the  defendants,  Sterling  Robbins  and  Giles  Robbins,  pay- 
able in  one  year  from  date,  with  interest,  to  Burrell  Rice  and 
Estlier  Jane  Rice,  or  bearer,  and  dated  the  13th  January, 
1860. 

1st.  The  defences  were,  that  the  note  was  obtained  by 
extortion,  duress  and  fraud,  and  to  procure  the  settlement  and 
abandonment  of  criminal  proceedings  instituted  by  the  payees 
of  the  note  against  Sterling  Robbins  for  rape  upon  said  Esther, 
wife  of  said  Burrell  Rice,  and  that  the  plaintiff  took  it  with 
knowledge  of  the  purposes  for  which  it  was  taken. 
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2d.  That  it  was  without  coosideratioDi  which  fact  was 
known  to  the  plaintiff. 

3d.  That  Bice  and  wife  caused  said  Sterling  to  be  arrested 
npon  a  charge  of  rape  upon  said  Esther  and  to  be  taken 
before  a  justice  in  the  village  of  Herkimer,  and  that  said  note 
was  given  to  procure  the  release  of  said  Sterling  from  said 
arrest,  and  that  said  proceedings  were  instituted  in  order  to 
extort  said  note,  the  said  charge  being  false  and  unfounded. 

4th.  That  before  giving  the  note  said  alleged  wrong  was  set- 
tled and  adjusted  between  tlie  parties. 

On  the  trial  the  defendant  was  permitted  to  prove,  not- 
withstanding  the  plaintiff's  objection,  that  Burrell  Rice  on 
the  Sunday  after  the  arrest  told  Horace  Farmington  that  he 
(Bice)  had  settled  the  matter  with  Sterling  Bobbins  for  fifty 
dollars;  that  he  had  arrested  Sterling  and  been  to  Herkimer, 
and  they  had  settled  the  matter  by  taking  a  $500  note,  and 
Sterling  was  left  at  large ;  that  he  had  consulted  the  plaintiif, 
and  he  had  advised  him  that  he  should  have  him  arrested ; 
that  he  might  as  well  have  $500  as  fifty  dollars. 

The  reception  of  the  evidence  is  sought  to  be  justified  on 
the  ground  that  a  conspiracy  existed,  of  which  the  plaintiff 
was  a  member,  to  cause  said  Sterling  to  be  arrested  on  a 
false  charge,  and  thereby  compel  the  payment  by  him  of  $500 
in  order  to  settle  and  compromise  it,  and  that  the  plaintiff 
was  a  party  to  such  a  conspiracy ;  and  therefore  the  declara- 
tions of  one  of  the  conspirators  was  competent  evidence 
against  the  other. 

The  difiicnlty  with  this  reasoning  is  that  it  has  no  founda- 
tion in  fact.  There  is  no  charge  in  the  answer  that  the  plain- 
tiff was  a  party  to  any  conspiracy  to  aecomplish  the  object 
suggested  or  any  other.  The  charge  is  that  he  knew  when 
he  took  the  note  that  it  was  made  for  an  unlawful  purpose, 
and  therefore  he  was  not  a  honajide  holder. 

The  declarations  of  Bice  were  those  of  a  former  holder  of 
the  note,  and  not  competent  against  any  person  deriving  title 
from  him,  and  most  certainly  not  against  the  plaintiff,  who  is 
a  holder  for  value,  although  it  may  be  with  notice. 
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The  evidence  thus  improperly  received  was  material  upon 
the  question  of  the  purpose  for  which  and  the  circumstances 
under  which  the  note  was  given,  and  as  affecting  the  bona 
fidee  of  the  plaintiff's  ownership. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Judgment  reversed. 


Ihogene  O.  Bbown,  Respondent,  v.  John  C.  Clifford, 

Appellant. 

(Gbitbea^  Tebm,  Fourth  DEPARTMicirr,  Mat,  1873. 

Questions  of  law  decided  on  appeal  from  a  verdict  rendered  on  a  feigned 
issue,  are  resjudiecUa  in  the  action. 

It  is  competent  in  equity  to  prove  by  parol  that  a  deed,  absolute  on  its  face, 
was  intended  as  a  security  for  a  loan,  and  without  regard  to  the  question 
whether  it  was  given  through  fraud  or  mistake. 

On  the  tria « of  a  feigned  issue  to  determine  if  an  absolute  deed  was  intended 
as  a  moitgage,  the  rules  in  equity  govern  the  admission  of  evidence. 

Supreme  Court  Rule  40,  which  provides  that  neither  party,  where  a  feigned 
issue  has  been  tried,  shall  question  the  rulings  at  the  final  hearing  or 
subsequently,  unless  he  has  moved  for  a  new  trial,  does  not  preclude  the 
court,  when  the  case  is  brought  on  for  final  hearing,  from  rejecting  the 
verdict  and  ordering  a  new  trial  ex  mero  motu^  or  from  deciding  the 
question  of  fact  for  itself. 

And  the  court  may,  likewise,  accept  the  verdict  upon  the  facts  found. 

Whether  a  deed  absolute  was  intended  as  a  mortgage  is  a  mixed  question 
of  law  and  fact. 

Where,  in  an  action  alleging  that  by  agreement  at  the  execution  and 
delivery  of  an  absolute  deed  it  was  taken  as  mere  security,  a  feigned 
issue,  presenting  the  question  whether  the  deed  was  made  and  executed 
as  security,  was  tried,  and  the  jury  found  affirmatively.  BiUdy  that  the 
finding  was  substantially  that  the  agreement  averred  in  the  complaint 
had  been  made. 

This  was  an  appeal  from  a  judgment  entered  on  confirma- 
tion of  a  referee's  report. 

The  plaintiff  in  his  complaint  alleges  that  in  November, 
1864,  William  O.  Brown,  Jr.,  was  the  owner  in  fee  of  the  lot 
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of  land  in  Cook  county,  in  the  State  of  Illinois,  described  in 
the  complaint,  subject  to  a  lien  by  way  of  mortgage  to  one 
Elias  Greenbourn,  for  the  sum  of  $2,500. 

Previous  to  the  25th  November,  1864,  the  defendant,  who 
was  a  brother-in-law  of  said  W.  O.  B.,  Jr.,  had  loaned  to  the 
latter  divera  sums  of  money,  amounting  to  about  $900. 

On  the  last-mentioned  day,  it  was  agreed  between  said 
Brown  and  the  defendant  that  he  (defendant)  should  loan  to 
B.  enough  in  addition  to  that  already  loaned  to  amount  to  the 
sum  of  abont  $1,000,  and  that  he  would  pay  to  Greenbourn 
the  $2,500  due  to  him,  and  the  taxes  and  assessments  on  said 
land,  and  he,  said  B.,  would  and  did  execute  a  deed  conveying 
to  defendant  his  (B.'s)  interest  in  the  lands  as  security  for  the 
repayment  of  said  moneys,  and  for  no  other  purpose.  Defend- 
ant paid-in  pursuance  of  said  agreement  not  exceeding  the 
sum  of  $6,500,  for  the  security  of  which  he  holds  the  said 
land. 

No  time  was  agreed  on  when  said  B.  should  repay  said 
moneys,  but  he  was  at  liberty  to  pay  the  same  at  any  time, 
with  interest,  and  upon  the  payment  thereof  he  (defendant) 
agreed  to  reconvey  said  premises  free  and  clear  of  all  encum- 
brances. 

That  although  said  deed  was  in  form  an  absolute  convey- 
ance in  fee,  it  was  in  fact  a  mortgage  for  the  security  of  the 
moneys  advanced  by  defendant. 

The  defendant,  since  he  received  the  conveyance  from  said 
Brown,  has  sold  and  received  for  the  said  land  $38,041.33,  and 
conveyed  the  same  in  fee,  thus  putting  it  out  of  his  power  to 
reconvey  said  lands  to  said  B.  or  his  grantees.  At  the  time 
of  said  sale,  B.'s  interest  in  said  lands  was  worth  the  said  sum 
of  $38,041.33,  and  he  never  consented  to  such  sale. 

That  said  Brown  and  the  plaintiff,  as  assignee,  are  ready 
and  willing  and  offer  to  repay  said  moneys  so  loaned  and 
advanced  by  said  defendant. 

That  said  Brown  assigned  his  cause  of  action  against  said 
defendant  to  one  Towner,  before  suit  brought,  and  Towner 
before  suit,  assigned  the  same  to  the  plaintiff. 
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Tiie  defendant  is  by  reason  of  the  premises  indebted  to  the 
plaintiff  in  the  sum  of  $31,541.38,  the  payment  of  which  she 
has  demanded,  but  which  defendant  has  refused  to  pay,  and 
that  she  has  called  on  him  to  account  concerning  the  several 
matters  aforesaid,  which  he  has  refused  to  do. 

The  plaintiff  prays  that  an  accounting  may  be  directed  and 
that  she  may  have  judgment  for  such  balance  as  may  be  found 
due  to  her,  and  for  such  other  oar  further  relief  as  may  be  just. 

The  defendant  in  his  answer  denies  that  said  property  was 
conveyed  to  him  by  way  of  mortgage,  but,  on  the  contrary, 
he  alleges  it  was  conveyed  to  him  absolutely  and  in  tee, 
without  any  condition  whatever. 

After  issue  was  thus  joined,  the  following  issue  was  framed 
to  be  submitted  to  a  jury,  viz. :  . 

Was  the  instrument  dated  November  28, 1864,  and  recorded 
December  1st,  1864,  in  book  287,  page  640,  Cook  county, 
Illinois,  mentioned  and  described  in  the  complaint  in  this 
action,  made,  executed  and  delivered  by  said  William  O. 
Brown,  Jr.,  to  said  John  C.  Clifford  as  a  security  for  the  pay- 
ment of  money  by  said  W.  O.  Brown,  Jr.,  to  John  0.  Clif- 
ford? 

This  issue  was  tried  before  a  jury  at  a  Circuit  Court,  held 
in  and  for  the  county  of  Erie. 

On  the  trial,  William  O.  Brown,  Jr.,  was  examined  as  a 
witness,  and  testified  that  the  conveyance  to  defendant  was 
executed  under  an  agreement  that  he  should  hold  said 
land  as  security  for  moneys  advanced  to  or  for  him,  and  that 
he  (B.)  should  have  the  right  to  redeem  the  same  at  any  time, 
on  repaying  the  moneys  advanced  and  interest  thereon. 

Frederick  Brown,  a  brother  of  William,  was  also  called  and 
examined  as  a  witness  on  behalf  of  the  plaintiff,  and  testiiied 
that  he  was  at  defendant's  on  one  occasion,  and  was  called  into 
the  library  where  defendant  and  W.  O.  B.  were,  and  the 
defendant  then  told  him  that  he  hstd  taken  a  conveyance  of 
the  land  as  security  for  a  debt,  and  would  reconvey  on  pay- 
ment of  the  moneys  so  advanced. 

The  defendant  and  his  wife  were  examined  on  the  part  and 
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behalf  of  the  defendant,  and  they  testified,  in  substance,  that 
the  conveyance  to  defendant  was  not  by  way  of  mortgage,  bnt 
absolutely  in  fee,  in  payment  of  moneys  due  and  owing  from 
said  B.  to  the  defendant. 

The  jury  rendered  a  verdict,  in  and  by  which  they  found 
the  issue  so  submitted  to  them  in  the  aiBrmative.  A  motion 
was  afterward  made  at  a  Special  Term  for  a  new  trial  on  a 
case  containing  exceptions,  and  the  said  motion  was.  denied. 
From  that  order  an  appeal  was  taken  to  the  General 
Term. 

The  defendant  also  moved  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  which  motion  was 
denied,  and  from  the  order  denying  it  the  defendant 
appeals  to  the  General  Term.  The  order  refusing  a  new 
trial  was  affirmed  by  this  court  'at  the  September  Gene- 
ral Term,  1871.  In  April,  1871,  the  cause  was  tried  at  the 
Special  Term,  held  by  Mr.  Justice  Dakibls. 

On  the  trial  the  plaintiff  put  in  evidence  the  verdict  of  the 
jury  upon  the  question  submilj^ed  to  them,  also  the  assign- 
ment from  W.  O.  Brown,  Jr.,  to  Towner,  and  from  Towner 
to  the  plaintiff. 

The  plaintiff  then  rested,  and  the  defendant's  counsel  then 
insisted  that,  in  order  to  entitle  the  plaintiff  to  recover  in  this 
action,  she  must  prove  the  express  agreement  set  up  in  the 
complaint. 

That  the  verdict  does  not  prove  or  tend  to  prove  such 
agreement. 

That  the  verdict  merely  determined  a  question  of  law, 
which  it  was  the  duty  of  the  court  to  decide,  and  not  that  of 
the  jury. 

That  the  issues  made  by  the  pleadings  had  not  been  tried 
or  determined. 

An  order  for  an  accounting  could  not  be  made  until  W.  O. 
B.,  Jr.,  was  made  a  party. 

These  objections  were  overruled,  and  the  defendant's  coun- 
sel excepted. 

Laksikg  — ^VoL,  Vn.        7 
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The  court  held  that  on  the  case  made  by  the  pleadings  and 
proo&  the  plaintiff  was  entitled  to  recover. 

The  defendant's  counsel  then  offered  in  evidence  the  case 
and  exceptions,  made  to  procure  a  new  trial  of  the  feigned 
issue,  for  the  purpose  of  moving  thereon  for  a  new  trial. 
They  were  received  in  evidence,  but  the  court  refused  to 
entertain  a  motion  for  a  new  trial  thereon,  holding  the  ver- 
dict conclusive  in  the  action,  to  which  decision  defendant's 
counsel  excepted. 

The  defendant's  counsel  also  offered  to  read  the  affidavits 
used  on  the  motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  for  the  purpose  of  having  that  motion 
again  heard. 

The  court  allowed  them  to  be  read,  but  refused  to  permit 
the  motion  to  be  made,  and  to  such  decision  the  defendant's 
counsel  excepted. 

The  court  then  found  that  the  deed  to  defendant  from 
Brown  was  given  as  security  for  the  loan  of  money. 

That  before  suit  defendant  sold  the  premises  in  question^ 
and  conveyed  the  same. 

The  court  ordered  judgment,  that  there  be  an  accounting 
before  a  referee,  and  that  the  plaintiff  was  entitled  to  recover 
such  balance  as  might  be  found  due  her  on  such  accounting. 

An  accounting  was  had  before  the  referee  appointed  pur- 
suant to  said  judgment,  who  found  due  from  defendant  to 
plaintiff  the  sum  of  $32,694.90. 

From  the  judgment  entered  after  the  confirmation  of  the 
report  of  the  referee,  the  defendant  appeals  to  this  court. 

WiUiam  H.  Chreene^  for  the  appellant. 

William  H.  Oumey^  for  the  respondent. 

Present — Mulldt,  P.  J.,  Johnsok  and  Taloott,  JJ. 

MuLLTN,  P.  J.  Before  proceeding  to  examine  the  ques- 
tions arising  on  the  appeal,  it  is  necessary  to  ascertain  what 
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questions  have  already  been  decided  in  order  that  we  may 
know  what  questions  the  appellant's  counsel  is  at  liberty  to 
call  upon  us  to  consider. 

After  the  trial  of  the  feigned  issne  the  case  shows  that  a 
motion  was  made  at  Special  Term  for  a  new  trial  of  said  issue. 
That  motion  was  denied,  and  on  appeal  to  this  court  the 
order  denying  the  motion  was  affirmed. 

The  exceptions  taken  on  the  trial  presented  the  question 
whether  parol  evidence  that  the  deed  from  Brown  to  the 
defendant  was  given  as  security  on  a  loan  of  money  was 
admissible,  that  question  was  discussed  at  groat  length  by  the 
appellant's  counsel  and  this  court  affirmed  the  order. 

That  question  as  well  as  the  regularity  of  the  practice  in 
framing  and  trying  that  issue  must  be  treated  as  res  judicata 
in  this  court. 

But  if  the  question  was  properly  before  us  the  decision  of 
the  judge  at  the  circuit  must  be  affirmed. 

Whatever  the  rule  of  evidence  may  be  in  a  court  of  law, 
in  equity  it  is  definitively  determined  by  the  court  of  last 
resort  in  several  cases  that  it  is  competent  to  prove  by  parol 
that  a  deed,  absolute  upon  its  face,  was  intended  to  be  a  secur- 
ity merely,  and  it  was  not  necessary  to  prove,  in  order  to 
render  such  evidence  admissible,  that  this  deed  was  given 
through  fraud  or  mistake.  {Hodges  v.  Tennessee  Marine  a/nd 
Fire  Ins.  Company^  4  Seld.,  416 ;  Despard  v.  WaJhridge^ 
15  N.  Y.,  374-379 ;  Vandusen  v.  Yorrellj  3  Keyes,  311 ; 
Loveridge  v.  Oyer^  cited  by  Hunt,  J. ;  Sturtevant  v.  Sturte- 
vani,  20  N.  Y.,  39 ;  Mulford  v.  J/Wfor,  1  Keyes,  31 ;  Tibbs 
y.  Morrisy  44  Barb.,  138.) 

The  cases  on  this  point  will  be  found  collected  in  2  Abb. 
I>ig-j  677,  §§  936,  936,  937  and  938. 

I  have  said  that  parol  evidence  was  admissible,  although 
no  fraud  or  mistake  in  making  the  deed  was  alleged  or  proved, 
and  I  say  this,  because  in  nearly  all  of  the  cases  cited,  and  in 
numerous  others  upon  the  ssLxAe  point,  no  fraud  or  mistake  was 
cither  alleged  or  proved,  nor  was  any  suggestion  made  that 
any  such  allegation  or  proof  was  necessary  to  justify  tlie 
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court  in  admitting  the  parol  evidence.  Chancellor  Kent,  in 
Story  V.  Stewartj  4t  J.  C.  R.,  says  it  was  fraudulent  for  the 
grantee,  in  deed  shown  to  be  a  mortgage,  to  insist  that  it  was 
an  absolute  conveyance. 

It  cannot  be  doubted  but  that  equity  would  reform  a  deed 
which  was  in  terms  absolute,  but  which  was  intended  by  the 
parties  to  be  a  mere  mortgage,  and  was  put  in  the  form  of  an 
absolute  conveyance  by  mutual  mistake,  or  by  the  fraud  of 
the  grantee* 

I  am  not  certain  whether  the  appellant's  counsel  intends  in 
his  points  to  insist  that  because  the  feigned  issue  was  tried  in 
a  court  of  law  the  rales  of  evidence  applied  in  those  courts 
should  have  been  applied  in  determining  the  admissibility 
of  the  parol  evidence. 

If  he  does,  I  apprehend  he  is  mistaken.  It  would  be 
grossly  unjust,  under  pretence  of  trying  a  question  of  facts  by 
a  jury  in  an  equiUble  action,  to  deprive  the  party  of  the  right 
of  having  his  rights  determined  according  to  the  principles  of 
equity  which  are  administered  in  the  court  in  which  his 
action  was  brought. 

In  all  cases  in  which  the  question  whether  a  deed  was 
intended  as  security,  the  feigned  issue  must  be  found  against 
the  party  alleging  it  to  be  a  mortgage,  if  it  be  true,  as  it  is 
claimed,  that  at  law  parol  evidence  cannot  be  received  to 
convert  a  deed  into  a  mortgage.  When  the  verdict  was  pro- 
duced in  the  court  of  equity,  obtained  under  such  evidence, 
the  court  would  be  bound  to  disregard  it,  or  do  the  party 
insisting  that  the  deed  is  a  mortgage  a  grievous  wrong. 

Where  the  courts  of  law  and  equity  were  composed  of 
judges  whose  duties  were  confined  to  the  courts  for  which 
they  were  appointed,  a  motion  for  a  new  trial  of  a  feigned 
issue  could  only  be  made  to  the  court  by  which  the  trial  was 
ordered.    (1  Barb.  Ch.  Pr.,  455,  and  cases  cited.) 

If  a  new  trial  is  not  ordered,  the  court,  as  a  general  rule, 
accepts  the  verdict  as  conclusive  on  the  question  of  fact,  but 
it  is  not  bound  to  do  so.  The  trial  is  to  satisfy  the  conscience 
of  the  court  as  to  a  fact  in  regard  to  which  the  parties  differ, 
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and  unless  the  finding  of  the  jury  does  satisfy  its  conscience, 
it  may  disregard  the  finding  and  decide  the  question  of  fact 
for  itself.  (Adams'  Equity,  376;  note  [1],  377,  and  cases 
cited.) 

Rule  forty  of  this  court,  which  provides  that  neither  party 
in  a  case  on  which  trial  of  a  feigned  issue  has  been  had  shall 
be  allowed  to  question  the  rulings  on  the  trial  at  the  final 
hearing  or  subsequently  unless  he  has  moved  at  Special  Term 
for  a  new  trial,  does  not  preclude  the  court  when  the  cause  is 
brought  on  for  final  hearing  from  rejecting  the  verdict  and 
ordering  a  new  trial,  on  its  own  motion,  or  from  deciding 
the  question  of  fact  for  itself. 

If  it  may  not  do  this,  the  whole  object  of  framing  and  try- 
ing an  issue  fails.  If  the  finding  is  conclusive,  the  court 
would  never  be  safe  in  ordering  the  trial  of  such  an  issue. 

I  am,  therefore,  of  the  opinion  it  was  competent  for  the 
defendant  at  the  trial  of  the  issues  to  call  on  the  court  to 
reject  the  finding  of  the  jury  on  the  feigned  issue  and  order 
a  new  trial,  or  to  require  the  plaintiff  to  establish  de  novo  the 
facts  charged  in  the  complaint. 

It  was  equally  competent  for  the  court  to  refuse  the  appli- 
cation and  to  accept  the  verdict  as  a  proper  disposition  of  the 
question  of  fact,  as  was  done. 

The  appellant's  counsel  insists  that  the  court  should  not 
have  accepted  the  finding  on  the  feigned  issue  as  decisive  of 
the  question  of  fact,  because  the  question  submitted  to  the 
jury  was  one  of  law  and  not  of  fact 

Whether  a  deed  which,  on  its  face,  conveys  the  premises 
covered  by  it  in  fee  is  and  was  intended  to  be  a  mortgage,  is 
a  mixed  question  of  fact  and  law.  It  is  a  mortgage  only  when 
it  was  the  understanding  and  agreement  of  the  parties  that 
it  should  be  a  mortgage. 

The  question  presented  in  the  feigned  issue  is,  whether  the 
deed  given  by  Brown  to  defendant  was  executed  and  delivered 
as  security  for  the  payment  of  money. 

It  would  have  been  more  in  conformity  to  the  practice  if 
the  question  submitted  had  been  whether  the  agreement  set 
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out  in  the  complaiDt  had  been  made.  Bat  the  question  sub- 
mitted is  substantially  the  same ;  a  finding  of  either  in  the 
affirmative  establishes  the  character  of  the  deed. 

But,  again,  the  appellant's  counsel  was  doubtless  heard  as 
to  the  form  of  the  question,  and  acquiesced  in  the  one  adopted. 
At  all  events  it  does  not  appear  that  he  has  at  any  time 
objected  to  it,  and  he  cannot  now  be  heard  to  allege  it  was 
improper  in  form,  unless  it  is  so  clearly  so  as  to  make  it  pro- 
per for  the  court  to  reject  the  verdict  on  that  ground. 

I  have  no  doubt  but  that  k  was  understood,  when  the  issue 
was  framed,  that  it  presented  the  question  whether,  by  the 
agreement  of  the  paities,  the  deed  was  to  be  a  mortgage.  It 
may  be  tlms  understood  ;  and,  thus  understood,  it  was  suffi- 
cient in  form  and  the  verdict  decisive  of  the  question. 

It  is  altogether  too  narrow  a  view  of  the  question  to  say 
that  the  question  submitted  to  the  jury  does  not  embrace  the 
facts  set  up  in  the  .complaint.  If  an  agreement  between 
Brown  and  defendant  that  the  latter  should  advance  moneys 
in  addition  to  what  he  liad  already  advanced  to  and  for  said 
Brown,  and  that  Brown  should  execute  and  deliver  a  deed 
of  said  land  as  security  for  the  payment  thereof,  when  proved, 
converts  the  deed  into  a  mortgage,  surely,  the  finding  that 
the  deed  was  executed  and  delivered  to  defendant  as  security 
for  nK>ney  loaned  must  have  the  same  efibct  on  the  deed. 

We  must,  at  this  stage  of  the  cause,  deal  with  substance 
rather  than  form.  The  judgment  should  be  affirmed  with 
costs. 

Judgment  affirmed. 
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Petes  Bobests,  Eespondent,  v.  David  M.  Bobebts,         I  ^  ^1 

Appellant. 

(Genebal  Tebh,  Foubth  Depabtkbnt,  Mat,  1872.) 

The  right  to  enter  upon  the  servient  estate  for  the  purpose  of  repairing  a 
structure  to  which  it  is  subject  as  an  easement,  attaches  to  the  dominant 
estate. 

Bo  heldy  where^  by  conveyance  of  a  part  of  a  tract  of  hmd,  openly  and  visi- 
bly benefited  by  a  ditch  on  the  remainder,  an  easement  in  the  ditch, 
passed  to  the  grantee. 

It  seems,  however,  that  the  burden  imposed  cannot  be  made  greater 
than  it  was  at  the  time  of  the  conveyance.* 

Planking  and  erections  put  up  on  the  servient  estate  with  consent  and 
assistance  of  the  servient  owner,  to  prevent  escape  of  water  from  the 
ditch  upon  the  dominant  estate,  will  not,  in  tlie  absence  of  proof,  be 
assumed  to  increase  the  flow  of  water  on  to  the  servient  estate  in  an 
action  to  restrain  the  servient  owner  from  removing  them ;  nor  are 
the  planks  and  erections  presumptively  more  injurious  than  the  ditch 
at  the  time  of  the  grant. 

This  was  an  appeal  by  the  defendant  froni^a  jadgtuent 
entered  for  the  plaintiff  upon  the  decision  of  the  court. 

Silas    O.    Eoberts    prior    to    the    19th    January,    1867, 

owned  a    farm    situate  in    the  town    of    Kunda,   in    the 

county  of  Livingston,  consisting  of  104  acres  of  land.     The 

Kishequa  creek  ran  across  the  farm  in  a  westerly  course, 

and   its  waters  at   high    water  overflowed    a  part   of    it. 

To  remedy  this  and  to  drain  a  small  pond  on  the  land,  he 

dug,  some  eighteen  years  prior  to  the  action,  a  ditch  from 

the  creek   across   his   farm,  so  as  to  carry  off  the  water 

and  drain  the  low  land.     The  earth  taken  out  of  the  ditch 

was  put  on  either  bank,  and  by  these  banks  the  water  was 

prevented  from  flowing  on  the  low  land  north  of  the  ditch. 

He  also  erected  a  fence  on  the  north  bank  of  the  ditch, 

and  in  18C7  conveyed  all  of  the  land  north  of  the  fence 

to    the    plaintiff   and    all    the    land    south    of   it   to  the 

defendant. 

In  1868  there  was  a  freshet  and  the  waters  overflowed  the 

*See  BeaU  v.  Stewart (6  Lans.,  408). 
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ditch,  and  washed  away  its  banks,  and  flowed  on  to  plaintiff's 
land,  doing  it  considerable  damage.  After  the  water  subsided 
the  plaintiff  made  embankments  on  the  bank  of  the  ditch, 
with  the  consent  and  approval  of  the  defendant ;  at  one  place 
putting  in  stakes  and  nailing  planks  to  them,  so^  to  effectu- 
ally stop  the  flow  of  the  water  from  the  ditch  on  to  his  land. 
At  the  time  these  plan  ks  were  put  in,  the  water  had  ceased 
to  run  along  the  ditch,  but  flowed  on  to  the  land  of  the 
plaintiff. 

In  the  spring  of  1870  the  defendant  removed  the  plank  so 
put  into  the  bank,  and  also  destroyed  other  barriers,  erected 
to  prevent  the  flow  of  the  water  on  to  the  plaintiff's  land,  and 
threatened  to  remove  any  and  all  obstructions  which  might  be 
piit  on  said  bank.  This  action  was  brought  to  restrain 
the  defendant  from  removing  the  erections  on  the  banks 
of  the  ditch  to  prevent  the  flow  of  water  on  to  plaintiff's 
land. 

The  court  found  the  facts  above  stated,  and,  as  matter  of 
law,  decided  that  the  ditch,  by  the  acts  of  the  parties,  had 
become,  and  was  in  legal  effect,  the  lawful  channel  for  the 
water  of  the  creek,  and  that  defendant  took  his  conveyance  from 
Silas  G.  Roberts  subject  to  the  rights  of  the  parties  to  have  the 
ditch  kept  open  and  in  repair  for  the  discharge  of  the  waters 
of  the  creek  at  their  ordinary  height  at  all  times ;  that  the 
plaintiff  had  the  right,  after  the  banks  were  washed  away,  to 
restore  them  and  prevent  the  flow  of  water  on  to  his  land^ 
and  that  plaintiff  had  also  the  right  to  remove,*from  the  ditch, 
any  impediments  therein  to  the  flow  of  water,  and  to  clear 
out  and  repair  the  same ;  and  that  the  removal  of  the  erec- 
tions, by  the  defendant,  was  an  infringement  of  plaintiff's 
rights^  and  the  avowal  of  the  purpose  to  continue  to  remove 
such  erections  as  should  be  thereafter  placed,  by  plaintiff,  on 
the  bank  of  the  ditch,  was  a  virtual  denial  of  plaintiff's  right^ 
to  have  the  ditch  kept  open  and  in  repair,  and  justified  the 
plaintiff  in  bringing  the  action.  A  perpetual  injunction  was 
thereupon  ordered  against  the  removal  of  8i|ch  erections  as 
plaintiff  might  put  up  to  prevent  the  flow  of  the  water  on  to 
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his  land,  together  with  the  costs  of  the  action.    The  defend- 
ant appealed. 

•     JF.  0.  Peckj  for  the  appelknt. 

ff.  CAcUker^  for  the  respondent. 

Present — Mdllin,  P.  J.,  Johkson  and  Talootf,  JJ. 

MuLUN,  P.  J.  The  case  of  Zampman  v.  Milks  (21 
N.  Y.,  505)  disposes  of  the  merits  of  this  case.  It  was 
held  in  that  case  that  when  the  owner  of  land  has  bj  any 
artificial  arrangement  effected  an  advantage  for  one  portion 
to  the  burdening  of  the  other,  upon  a  severance  of  the  owner- 
ship the  holders  of  the  two  portions  take  them  respectively 
charged  with  the  servitude,  and  entitled  to  the  benefit  openly 
and  visibly  attached  at  the  time  of  the  conveyance  of  the  por- 
tion first  granted.  In  that  case,  as  in  this,  the  owner  of  the 
land  had  diverted  a  stream  of  water  through  an  artificial 
channel,  so  as  to  relieve  a  portion  of  it  formerly  overflowed, 
which  he  then  conveyed.  It  was  held  that  neither  such 
owner  nor  his  grantees  of  the  residue  could  return  the  stream 
to  its  natural  channel  to  the  damage  of  the  first  grantee. 

This  case  establishes  the  right  of  the  plaintiff  to  have  the 
water  flow  in  the  ditch  and  to  have  the  ditch  kept  in  the  con- 
dition it  was  at  the  time  of  the  grant.  But  it  does  not  hold 
(as  the  question  was  not  in  the  case)  that  plaintiff  might  enter 
on  defendant's  premises  and  repair  the  ditch.  That  precis^ 
point  was  decided  by  the  Supreme  Court  of  Massachusetts  in 
Thayer  v.  Payne  (2  Gush.,  827). 

In  that  case  a  drain  from  defendant's  cellar  extended  on  to 
plaintiff's  land  when  the  latter  conveyed  the  house,  &c.,  to 
the  defendant.  The  drain  becoming  obstructed,  defendant 
entered  to  repair  it,  and  plaintiff  sued  in  trespass  for  the  unlaw- 
ful entry.     The  court  held  the  entry  lawful. 

The  plaintiff  could  not  make  the  burden  imposed  by  the 
ditch  any  greater  than  it  was  at  the  time  of  the  conveyance 
to  the  parties.    At  that  time  the  judge  finds  that  the  ditch 

Lai^sing — Vol.  VIL        8 
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was  about  five  feet  wide  and  of  a  depth  of  from  one  to  six 
feet. 

After  the  flood  of  1868,  which  swept  away  the  banks  of  the 
ditch,  plaintiff,  with  the  consent  and  assistance  of  defendant, 
pat  stakes  into  the  bank  and  nailed  planks  to  them  in  order 
to  prevent  the  escape  of  water  from  the  ditch.  It  is  not  found 
whether  the  planking  and  other  erections  put  up  since  1868 
had  tiie  effect  to  increase  the  flow  of  water  on  to  defendant's 
land. 

If  they  did,  the  defendant  had  the  right  to  remove  them. 
Unless  this  fact  is  found  afiirmatively,  we  must  assume  that 
the  erections  of  the  plaintiff  did  not  increase  the  flow  on  to 
defendant's  land,  especially  as  he  aided  in  and  consented  to 
the  putting  in  plank,  &c.,  which  he  subsequently  removed, 
and  of  which  he  now  complains. 

No  stress  is  to  be  laid  on  the  consent  and  aid  given  by 
defendant  to  putting  plank,  &c.,  by  the  plaintiff  as  being  a 
license  so  to  do  and  binding  upon  liim  as  such.  As  a  mere 
license  it  was  revocable,  and  when  revoked  the  rights  acquired 
by  plaintiff  under  it  terminated. 

But  the  consent  and  assistance  of  defendant  are  evidence 
that  the  erections  of  the  plaintiff  were  not  any  more  injurious 
to  him  than  the  ditch  was  at  the  time  of  the  grant,  and  if  not 
he  had  no  right  to  destroy  them. 

The  increase  of  the  height  of  the  planking  does  not  neces- 
sarily increase  the  flow  of  the  water  on  the  defendant's  land, 
as  that  result  may  be  counteracted  by  the  lowering  of  the  bank 
at  other  points.  If  such  was  the  necessary  effect  of  it,  it 
should  have  been  proved,  and  the  court  should  have  been 
called  upon  to  so  find. 

We  cannot  assume  that  the  planking  produced  any  addi- 
tional injury  to  the  defendant.  The  judgment  should  be 
affirmed. 

Judgment  affirmed. 
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Hannah  M.  Appeloate,  Eespondent,  v,  Cornelia  D.  Mobsb 

et  al.,  Appellants. 

(GKNER.VL  Term,  Fourth  Depabtment,  Mat,  1873.) 

An  objection  docs  not  lie  on  api^cnl  bccAuse  a  judgment,  gives  the  relief 
intended  morc  minutely  tlian  specified  in  the  decision,  if  the  relief  is  not 
cuhu'ged. 

In  an  aclion  to  restrain  the  defendant,  an  owner  and  occupant  of  adjoining 
premises,  f  mm  inlerrercncc  with  the  plaintiff's  right  to  draw  water  from 
a  well  thercon,  the  court,  uiM)n  a  finding  that  by  arrangement  between 
the  builder  of  the  well  and  owner  and  occupant  of  the  plaintiU's  lot  it 
had  been  owned  luul  used  in  conuuon  by  the  adjoining  owners  and  their 
successors  in  title,  under  claim  of  right,  gave  judgment  for  plaintiffs. 
Jleldy  error,  as  the  finding  wiis  not  a  sufficient  foundation  upon  which  to 
base  an  inference  of  right  by  prescription,  but  amounted  to  a  finding  of 
a  mere  license. 

A  right  to  use  the  watei's  of  a  well,  as  owner  of  land  on  which  it  stands, 
must  be  asserted  at  law ;  but  where  it  is  sought  to  restrain  interference 
witli  the  enjoynient  of  an  easement  to  use  a  well  on  another's  land,  the 
action  is  equitable. 

This  was  an  appeal  from  a  judgment  in  favor  of  the  plain- 
tiff, entered  upon  the  decision  of  the  Special  Term.  The 
facts  were  tliese. 

Tlie  plaintitfand  defendant,  Cornelia  D.  Morse,  are  owners 
of  adjoining  lots  in  the  village  of  Penn  Yan,  in  the  county 
of  Yates.  At  some  tin)e  between  the  years  1831  and  1835  a 
lX)rson  then  owning  and  in  possession  of  the  lot  now  owned 
by  the  defendant  dug  a  well  on  the  northerly  side  of  it,  and 
within  its  boundaries. 

About  the  year  1835  a  house  was  built  on  the  lot  now  owned 
by  the  plaintiff, and  the  occupant  thereof  drew  water  from  the 
well  by  the  permission  of  the  then  owner  of  defendant's  lot. 

The  successive  owners  of  plaintiff's  lot  have  continued  to 
draw  from  the  well  without  let  or  hindrance,  and  under,  as 
the  referee  finds,  a  claim  of  ri^ht  so  to  do. 

Some  witnesses  testify  that  the  fence  on  the  line  between 
the  lots  of  the  parties  ran  at  one  time  so  that  the  north  side  of 
the  curb  formed  part  of  the  fence.     Others  testify  that  at  a 
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later  day  the  fence  ran  to  the  center  of  the  curb  and  now  it 
runs  over  the  center  of  the  curb,  each  party  having  a  chain 
pump  on  her  own  side  of  the  well. 

The  defendant,  by  her  agent,  some  time  before  the  com- 
mencement of  this  action,  moved  the  part  of  the  division  fence 
at  the  margin  of  the  highway  about  a  foot  north  of  where  it 
formerly  stood,  cut  off  a  part  of  plaintiff's  gate  so  as  to  make 
it  conform  to  the  narrowed  gateway,  and  threatened,  as  plain- 
tiff alleges  and  as  the  referee  finds,  to  remove  the  division 
fence  on  to  what  she  calls  the  true  line,  and  so  as  to  deprive 
the  plaintiff  altogether  of  the  use  of  the  well. 

The  plaintiff,  by  her  complaint,  prayed  for  an  injunction  to 
restrain  the  defendant  from  depriving  her  of  the  use  of  the 
well  and  to  compel  the  defendant  to  move  back  the  northeast 
corner  part  of  the  division  fence  and  for  damages. 

The  court  found,  amongst  other  matters,  that  those  occupy- 
ing plaintiff 's  premises  had  continued  to  use  the  well  without 
interruption  under  a  claim  of  right,  which  claim  had  been 
recognized  by  successive  owners  of  defendant's  lot  until 
defendant  threatened  to  remove  the  fence  as  above  stated. 

The  court  decided,  as  matter  of  law,  that  the  plaintiff  had 
a^5quired  a  right  to  the  well  by  prescription,  and  ordered  judg- 
ment that  defendant  be  enjoined  from  depriving  plaintiff  of 
the  free  and  uninterru])tcd  use  of  the  well,  and  that  plaintiff 
recover  costs. 

Cliarles  G,  Jtuld^  fur  the  appellants. 

J).  B.  Pi^osBCVy  for  the  rcsix)ndcnt. 

Present — Mullin,  P.  J.,  Johnsox  and  Talcott,  JJ. 

MuLLiN,  P.  J.  The  appellant  makes  a  preliminary  objec- 
tion that  the  judgment,  as  entered,  does  not  conform  to  the 
decision  of  the  court. 

I  do  not  discover  that  there  is  any  material  difference 
between  the  judgment,  as  ordered,  and  as  entered.  The  latter 
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gives  ttie  relief  more  minutely  than  it  ie  stated  in  the  deci- 
sion, but  that  is  unobjectionable  so  long  as  it  does  not  enlarge 
the  relief  intended  to  be  given. 

It  would  have  been  better,  perhaps,  had  the  jndgment 
declared  that  the  plaintiff's  right  to  the  water  should  be 
enjoyed  in  common  with  the  defendant,  but  it  gives  the  plain- 
tiff the  right  to  the  use  of  water,  as  claimed  in  the  complaint, 
and  the  right  so  claimed  is  in  common  with  the  defendant. 

The  defendant  may,  if  she  so  elects,  amend  the  judgment 
80  as  to  restrict  the  plaintiff's  right  to  the  use  of  the  water  to 
be  in  common  with  her. 

The  appellant  insists  that  the  decision  that  the  plaintiff  is 
entitled  to  the  use  of  the  water  by  prescription  is  erroneous, 
and  for  it  the  judgment  should  be  reversed. 

The  finding  of  fact  is  that  by  some  arrangement  between 
Wilson,  who  constructed  the  well  on  defendant's  lot,  and 
Sehofield,  who  owned  and  occupied  plaintiff's  lot,  the  well 
was  owned  in  common,  and  the  owners  of  plaintiff's  lot  have 
ever  since  continued  to  use  it  in  common  with  those  owning 
defendant's  lot  under  claim  of  right. 

Had  the  court  found  that  there  was  a  grant  of  the  right  to 
use  the  well  all  doubt  would  have  been  removed.  But  the  fact 
found  amounts  to  mere  license. 

Prescription  is  defined,  in  a  work  entitled  Law  of  Ease- 
ments, to  be  a  title  acquired  by  possession  had  during  the 
time  and  in  the  manner  fixed  by  law.  (Law  of  Easements, 
861.) 

In  the  same  work,  at  page  121,  it  is  said :  '*  The  effect  of  the 
user  would  bo  destroyed  if  it  were  shown  that  it  took  place 
by  the  express  permission  of  the  owner  of  the  servient  tene- 
ment, for  in  such  case  the  user  would  not  have  been  had  with 
the  intention  of  acquiring  or  exercising  a  right." 

Again,  at  page  125,  it  is  said:  ^' Enjoyment  had  under  a 
license  or  permission  from  the  owner  of  the  servient  tene- 
ment confers  no  right  as  to  the  easement."  (Angell  on  Water- 
courses, §§  213,  216.) 

The  author^  in  the  section  last  cited,  says :  '^  The  enjoyment 
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of  an  easement  bad  under  the  license  or  permission  ftom  the 
owner  of  the  servient  tenement  is  consistent  with  the  right  of 
the  latter,  and  consequently  confers  no  right  to  the  easement.'' 

If  this  is  the  law,  the  finding  of  fact  is  fatal  to  the  judgment. 

The  plaintiff  in  her  complaint  put  her  right  to  the  use  of 
the  water  of  the  well  on  the  ground  that  she  owns  one-half 
of  the  land  in  which  it  is  dug. 

If  she  could  get  the  water  from  the  part  of  the  well  on  her 
own  land,  her  right  for  any  interference  with  the  right  is  at 
law,  not  in  equity. 

If,  in  order  to  obtain  the  water,  she  must  intrude  upon  the 
land  of  the  plaintiff,  either  on  or  below  the  surface,  so  as  to 
constitute  her  right  an  easement,  she  should  so  allege  in  her 
complaint,  as  a  court  of  equity  can  afford  her  relief  by  I'estrain- 
ing  defendant  from  interfering  with  her  in  the  exercise  of  the 
right,  but  it  cannot  give  her  the  relief  she  would  be  entitled 
to  in  an  action  of  trespass  or  ejectment. 

On  the  case  as  made  in  the  complaint,  and  on  the  facts 
found  by  the  court  at  Special  Term,  I  am  of  opinion  the  plain- 
tiff is  not  entitled  to  the  relief  granted,  and  the  judgment 
must  therefore  be  reversed  and  a  new  trial  granted,  costs  to 
abide  event. 

Judgment  reversed. 


Maby  Kbssleb,  Respondent,  v.  The  Kbw  Yobk  Central 

Ralboad  Compakt,  Appellant. 

(General  Term,  Fourth  Departmekt,  May,  1872.) 

A  railroad  company  which  sells  passenger  tickets  for  its  own  road,  with  the 
ordinary  coupons  attached  for  connecting  roads,  to  a  point  beyond  its 
own  terminus,  in  the  absence  of  proof  of  agency,  as  partner,  or  other- 
wise, for  such  roads,  contracts  for  through  transportation  to  that  point. 
But  the  intermediate  carriers  are  only  responsible  for  transportation 
over  their  respective  lines. 

Upon  a  question  as  to  the  terms  of  the  contract,  in  the  absence  of  proof 
as  to  the  form  of  ticket,  it  may  be  assumed  to  have  been  in  the  ordinary 
form,  viz.  :  Entitling  the  holder  to  the  passage  on  presentation  of  the 
coupons  to  the  carriers  named  therein. 
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Where  it  was  shown  that  the  plaintiff  purchased  a  ticket  from  the  railroad 
company  for  conveyance  over  its  own  line,  with  coupons  attached  for 
connecting  roads,  and  received  on  delivery  of  her  baggage  a  check  marked 
with  the  name  of  each  road,  and  that  the  defendant,  the  last  carrier,  failed 
to  deliver  the  baggage  for  the  check  at  the  point  of  destination, — Hdd^ 
that  there  was  no  proof  of  delivery  to  the  defendant  or  of  loss  while  in 
its  possession,  and  that  the  defendant  was  not  liable. 

The  plaintiff  sued  to  recover  a  quantity  of  clothing  belong- 
ing to  herself  and  her  husband,  together  with  bed  and  table 
linen  which  she  inclosed  in  a  bag  and  delivered  to  the  bag- 
gage agent  of  the  Baltimore  and  Ohio  Railroad  Company,  at 
the  city  of  Washington,  to  bo  carried  from  that  place  to 
Buffalo. 

The  plaintiff  purchased  of  that  company  and  paid  for 
tickets  for  herself  over  its  road  and  the  roads  connecting 
therewith  between  Washington  and  Buffalo ;  the  connecting 
roads  were  the  Philadelphia,  Wilmington  and  Baltimore  Sail- 
road  Company,  The  Camden  and  Amboy,  the  defendant  and 
The  New  Jersey  Transportation  Company. 

The  plaintiff  received  coupon  tickets  for  each  of  said  roads. 
There  was  no  other  contract  between  the  plaintiff  or  any  or 
all  of  said  companies  than  is  evidenced  by  the  tickets  and  the 
coupons  thereto  attached,  which  were  delivered  to  the  plaintiff 
at  Washington. 

After  the  purchase  of  her  ticket  she  presented  the  bag  con- 
taining the  property  above  mentioned  to  the  baggage  agent 
and  received  therefor  a  check  numbered  651,  which  had  on 
it  the  word  Buffalo  and  the  initial  letters  of  the  names  of 
the  several  railroad  companies  above  named,  with  the  above 
mentioned  number  and  the  word  Washington. 

The  plaintiff  got  on  to  the  cars  on  the  day  of  the  purchase 
of  her  ticket  (the  29th  September,  1870)  and  rode  to  Jersey 
City,  passed  over  the  Hudson  river  in  a  ferry-boat  and  took 
the  defendant's  cars  between  ten  and  eleven  o'clock  on  the 
same  night  and  rode  to  Buffalo,  and  arrived  there  at  twelve 
o'clock  the  following  day.  On  her  arrival  she  presented  her 
check  to  defendant's  agent  and  demanded  her  baggage,  which 
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vras  not  delivered,  and,  althoagh  often  demanded,  had  never 
been  delivered. 

The  caase  was  referred  to  a  referee  who  found  the  forego- 
ing facta  and  also  the  value  of  the  property,  and  ordered 
judgment  in  favor  of  the  plaintiff  therefor.  From  that 
judgment  the  defendant  appealed. 

A.  P.  Zaning,  for  the  appellant^ 

Benjamin  J.  Austin^  Jr.^  for  the  respondent. 

Present — Mullin,  P.  J.,  Johkson  and  Taloott,  JJ. 

MuLLiN,  P.  J.    The  Court  of  Appeals  has  decided : 

1st.  That  it  is  competent  tor  a  railroad  company  to  contract 
to  carry  passengers  and  freight  beyond  the  terminus  of  its 
own  line  over  other  roads  and  even  into  other  States  than  that 
in  which  such  company  is  located.  {Maghee  v.  The  Camden 
and  Amhoy  R,  R.  Co.jJt&  N.  Y.,  614,  and  cases  collected 
by  Andbews,  J.,  at  page  518 ;  Burtis  y.  Buffalo  and  State 
Line  R.  R.  Co.y  2i  id.,  269 ;  see,  also,  Gary  v.  Cleveland 
and  Toledo  R.  R.  Co.,  29  Barb.,  86.) 

2d.  Where  such  a  contract  is  entered  into,  the  company 
thus  contracting  is  liable  for  injury  to  the  passenger  and  for 
loss  or  injury  to  his  baggage  over  any  of  the  roads  over  which 
such  company  has  contracted  to  carry  him,  {Quimby  v. 
Vanderbilt,  17  N.  Y.,  306  ;  ITart  v.  Rensselaer  and  Saratoga 
R.  R.  Co.,  4  Seld.,  37 ;  Roiyt  v.  Great  Western  R.  R.  Co., 
46  N.  Y.,  525.) 

8d.  Where  such  a  contract  is  made,  the  connecting  road 
over  which  the  passenger  is  carried  is  only  liable  for  loss  or 
injury  to  baggage  or  injury  to  himself  happening  on  its 
own  road.  {Root  v.  Great  Western  R.  R.  Co.y  supra  f  Bur- 
tis V.  Buffalo  and  State  Line  R.  R.  Co.,  24  N.  Y.,  269,  272.) 

4th.  When  no  contract  is  made  by  any  one  of  several  roads 
to  carry  a  passenger  beyond  its  own  line,  each  company  is 
liable  only  for  loss  or  injury  happening  on  its  own  road,  and 
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to  render  it  liable  for  loss  of  or  injury  to  baggage,  it  must  be 
shown  to  have  received  it. 

6th.  These  principles  apply  to  freight  as  well  as  to  contracts 
for  the  carriage  of  passengers  and  their  baggage. 

It  follows  from  these  decisions  that  if  any  contract  was 
made  for  the  carriage  of  plaintiff  from  Washington  to  Bu&lo, 
it  was  made  by  the  Baltimore  and  Ohio  Company,  as  it  is  not 
shown  that  the  agent  who  sold  the  ticket  had  any  authority 
to  bind  the  defendant  hy  such  a  contract,  nor  that  it  was  a 
partner  with  the  connecting  companies  in  carrying  passengers 
between  Washington  and  Buffalo.  {Hart  v.  Heneeelaer  and 
Saratoga  Hailroad  Corrvpany^  4  Seld.,  37.) 

In  the  absence  of  all  evidence  on  the  subject,  except  such 
as  may  be  inferred  from  the  delivery  of  the  coupon  which 
gave  the  plaintiff  the  right  to  ride  over  defendant's  road  from 
New  York  to  Buffalo,  the  presumption  would  be  that  the 
Baltimore  and  Ohio  Hailroad  Company  had  purchased  of 
defendant  such  coupon  or  the  right  to  issue  it,  and  that  it  was 
delivered  by  that  company  in  part  performance  of  its  contract 
to  carry  from  Washington  to  Buffalo.  {Quimby  v.  Vander- 
'  hiU,  17  N.  Y.,  306.) 

The  defendant  not  being  a  party  to  a  contract  to  carry  plain- 
tiff over  any  part  of  the  distance  beyond  its  own  line,  it  is 
not  liable  for  any  breach  of  such  a  contract. 

The  question  then  is,  did  the  plaiQtiff's  baggage  come  into 
the  possession  of  the  defendant!  If  it  did,  it  was  liable  for 
its  loss ;  if  not,  it  was  not  liable. 

The  plaintiff  had  no  knowledge  of  what  became  of  her 
baggage  after  she  delivered  it  to  the  baggage  agent  at  Wash- 
ington. 

None  of  the  agents  or  employes  of  the  company,  whose 
road  terminated  in  Jersey  City,  nor  any  one  employed  in 
transferring  baggage  from  Jersey  City  to  defendant's  depot 
in  New  York,  testify  to  a  delivery  of  said  baggage  to  defend- 
ant's agents  or  employes  in  New  York  or  elsewhere,  nor  to 
any  facts  from  which  such  a  delivery  can  be  inferred. 

Lansing — Vol.  VII.  9 
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It  is  a  fact  which  cannot  be  presumed  from  the  delivery  to 
the  baggage  agent  at  Washington. 

He  was  not  defendant's  agent  for  any  such  purpose,  and 
there  is  no  other  fact  in  the  case  which  would  authorize  or 
justify  such  a  presumption. 

If  enough  had  been  proved  to  authorize  the  presumption 
of  a  delivery  to  defendant,  the  evidence  of  its  agent  at  New 
York  would  not  overcome  it. 

It  is,  however,  unnecessary  to  consider  his  evidence,  as  a 
delivery  is  not  proved,  and  without  such  proof  the  plaintiff 
cannot  recover  of  the  defendant. 

There  is  no  evidence  in  the  case  as  to  the  form  or  contents 
of  the  ticket  delivered  to  plaintiff  at  Washington. 

We  may  assume  that  the  ticket  was  in  the  usual  form  of 
such  tickets,  setting  forth  that  the  holder  of  it  was  entitled 
to  a  passage  from  Washington  to  Buffalo,  on  presentation  of 
tlie  coupons  attached  to  the  companies  named  therein. 

If  this  was  the  form,  then  it  was  evidence  of  a  contract  by 
the  Baltimore  and  Ohio  Company  to  carry  the  plaintiff  the 
whole  distance. 

If  It  was  not  the  form  of  the  ticket,  but  the  company  wae 
the  agent  of  the  several  companies  to  sell  their  coupons  on 
receiving  pay  therefor,  then  each  company  contracted  for 
itself,  and  is  not  liable  for  a  breach  of  the  contract  entered 
into  by  any  other  company. 

There  is  no  distinction  between  the  liability  of  connecting 
railroad  companies  for  the  carriage  of  freight  and  that  for  the 
carriage  of  passengers ;  and  no  rule  of  law  is  better  settled 
in  this  State  than  that  the  defendant  would  not  bo  liable  for 
the  loss  of  plaintiffs  property,  had  it  been  carried  as  freight, 
and  not  on  a  contract  to  carry  it  with  plaintiff,  who  was  a 
passenger. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event,  and  reference  vacated. 

Judgment  reversed. 
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Andbew  J.  Sizer  t?  The  Syracuse,  Binghakton  and  New 

York  Bailroad  Ck)MPANT. 

(General  Terk,  Fodrth  DsPARTMEirr,  Mat,  1872.) 

Employes  in  special  and  dangerous  services  should  be  fitted,  by  the  habits 
of  carefulness,  obedience,  <&c.,  which  are  necessary,  for  their  safe  per- 
formance. 

If  one  18  employed  for  such  services  with  knowledge  of  his  lack  of  such 
fitness,  e.  p.,  one  known  to  be  disobedient  where  the  safety  of  his  fellow- 
servants  requires  implicit  obedience,  the  employer  is  liable  to  his  other 
servants  or  employes  for  injury  resulting  firom  such  lack  of  fitness ;  but 
it  is  otherwise  where  knowledge  of  the  unfitness  is  not  brought  home  to 
the  employer ;  or  it  seems  to  one  who  acts  for  the  employer  (a  corporation) 
in  hiring  employes  for  the  service. 

This  was  a  motion  for  a  new  trial  by  the  plaintiffs 
upon  a  case  and  exceptions  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term.  The  facts  are  stated  in  the 
opinion. 

Pratty  MUchell  &  Brown  ^  for  the  plain  tiflF. 

Geo.  N,  Kennedy^  for  the  defendant. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

MuLLiN,  P.  J.  The  plaintiff  was  in  the  employ  of  the 
defendant  in  January,  1870,  in  coupling  cars  and  making  up 
freight  trains  in  its  yard  in  Syracuse. 

A  locomotive  engine  was  used  in  moving  the  cars  when 
making  up  trains.  The  engine  so  used  was  operated  by 
an  engineer  employed  by  defendants  for  that  purpose ;  and 
while  the  engine  was  thus  used  the  engineer  was  under  the 
direction  and  control  of  the  person  employed  in  making  up 
the  trains. 

On  the  morning  of  the  21st  of  January,  1870,  an  engine 
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of  the  defendant  called  the  Syracuse  was  employed  under  the 
direction  a^d  control  of  the  plaintiff  in  making  up  a  ficight 
train  in  the  defendant's  yard.  Frank  Harvey  was  the  engi- 
neer in  charge  of  the  said  engine.  Harvey  had  been  for 
beveral  months  in  the  defendant's  employ  as  fireman ;  and 
while  so  acting  occasionally  ran  an  engine*  but  was  not  and 
did  not  claim  to  be  competent  to  run  an  engine  as  engineer. 

The  engineers  are  taken,  as  a  general  rule,  from  those  who 
have  acted  for  a  considerable  period  of  time  as  iiremen,  but 
are  not  entrusted  with  the  charge  of  an  engine  until  they 
have  acquired  experience  in  running  engines  under  the  super- 
vision of  a  competent  engineer. 

On  the  morning  in  question  the  plaintiff  directed  the  engi- 
neer, Harvey,  to  move  two  freight  cars  on  to  a  bridge  in  said 
yard ;  and  the  cars  were  moved  accordingly,  and  then  the 
engine  was  stopped  and  the  plaintiff  proceeded  to  block  the 
wheels  of  the  cars.  After  that  was  done  he  desired  the 
engineer  to  move  forward  the  engine  a  little  so  as  to  enable 
]>laintiff  to  uncouple  the  cara  from  the  engine.  The  engine 
was  put  in  motion  as  directed,  the  coupling  pin  taken  out, 
and  the  plaintiff  placed  his  left  foot  on  the  iron  rail  in  front 
of  the  forward  wheel  of  the  tender  in  order  to  get  on  to  the 
engine ;  the  engine  was  put  in  motion  while  plaintiff's  foot 
was  on  the  rail,  the  wheel  passed  over  the  foot,  crushing  three 
of  his  toes  so  that  amputation  became  necessary.  The  engine 
was  stopped  to  enable  plaintiff  to  remove  the  coupling  pin 
on  a  grade  descending,  in  tiie  direction  in  which  the  engine 
was  moving,  of  thirty  to  fifty  feet  per  mile.  The  engineer 
started  the  engine  without  orders  from  plaintiff,  while  he  was 
in  the  act  of  getting  on  to  the  engine. 

There  were  many  other  facts  proved,  but  they  do  not  change 
those  above  stated.  The  court  nonsuited  the  plaintiff  on  the 
ground  that  it  was  not  proved  that  the  injury  resulted  from 
any  want  of  skill  on  the  part  of  the  engineer ;  that  defendant 
was  liable  to  plaintiff  only  for  negligence  in  employing  as 
engineer  a  person  whom  it  knew  to  be  incompetent  when  the 
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injury  complained  of  was  the  result  of  want  of  skill,  but  it 
was  not  liable  for  injuries  caused  to  one  of  its  employes  by 
the  negligence  of  another. 

I  will  not  consume  time  in  an  examination  of  the  cases  in 
which  the  question  has  been  considered,  when  a  master  is  lia- 
ble to  a  servant  employed  by  him  for  injuries  resulting  from 
the  acts  or  neglect  of  another  servant.  Allen,  J.,  in  Wright 
V.  Th^  N.  T.  Central  li.  li.  Co.  (25  N.  Y.,  662),  has  collected 
all  the  cases  upon  the  question  then  decided,  and  from  them 
has  deduced  certain  principles  which  be  holds  conclusively 
established  by  the  cases. 

The  fourth  of  the  principles  which  he  finds  to  be  established 
is  stated  by  him  in  these  words: 

The  master  is  liable  to  his  servant  for  an  injury  happening 
to  him  from  the  misconduct  or  personal  negligence  of  the 
master,  and  this  negligence  may  consist  in  the  employment 
of  unfit  and  incompetent  servants  and  agents,  or  in  furnish- 
ing for  work  to  be  done  or  for  the  use  of  the  servant  machi- 
nery or  other  implements  and  facilities  improper  and  unsafe 
for  the  purposes  to  which  they  are  to  be  applied. 

The  employer,  he  says,  does  not  undertake  with  each  or 
any  of  his  employes  for  the  skill  and  competency  of  the  other 
employes  employed  in  or  about  the  same  service,  or  for  the  suf- 
ficiency and  safety  of  the  implements  and  materials  furnished 
for  the  work,  or  for  the  convenience  or  comfort  of  the  laborer, 
since  neglect  and  want  of  due  care  in  the  selection  and 
employment  of  the  agent  or  servant,  through  whose  want  of 
skill  or  competency  an  injury  is  caused  to  a  fellow-servant, 
must  be  shown  in  order  to  charge  the  master.     *    *    * 

Personal  negligence  is  the  gist  of  the  action.  It  is  not 
enough  that  the  foreman  and  general  superintendent  of  the 
work  is  guilty  of  negligence  causing  injury  to  the  subordi- 
nates. 

The  fifth  principle  the  learned  judge  holds  to  be  decided  is, 
that  the  servant  cannot  recover  for  injuries  resulting  through 
the  unskillfulness  of  his  fellow-laborers,  if  he  has  the  same 
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knowledge  or  means  of  knowledge  of  the  unskillfalness  that 
the  employer  has. 

The  sixth  principle  decided  is,  that  it  is  not  suiBScient  to 
charge  the  master  for  injuries  to  his  servant  that  others  of  his 
employes  were  unskillful  or  incompetent,  unless  the  injury 
complained  of  resulted  from  these  causes. 

If  it  was  occasioned,  notwithstanding  such  defects,  by  the 
negligence  of  a  fellow-servant,  the  master  is  not  responsible. 
{Warner  v.  Erie  BaUway  Co.,  39  N.  Y.,  468.) 

I  entertain  no  doubt  but  that  the  principles  thus  laid  down 
by  the  learned  jndge,  state  correctly  the  law  of  this  State  regu- 
lating the  liabilities  of  masters  for  injuries  caused  by  one  of 
their  servants  to  another. 

There  was  sufficient  evidence  to  carry  the  case  to  the  jury 
on  the  qnestion  whether  Harvey,  the  engineer,  had  such  mea- 
sure of  skill  as  to  make  him  competent  to  run  an  engine. 

The  superintendent  who  employed  him  knew  the  extent 
of  his  experience  in  the  duties  of  an  engineer,  and  it  would 
seem  to  have  been  grossly  careless  to  place  such  a  man  in  so 
responsible  a  position. 

But  it  does  not  appear  that  the  injury  to  the  plaintiff 
resulted  in  any  degree  from  the  want  of  skill  on  the  part  of 
the  engineer,  unless  it  was  caused  by  the  voluntary  movement 
(if  I  may  so  call  it)  of  the  engine  down  the  track,  and  which 
movement  the  engineer  had  omitted  to  guard  against  by 
applying  the  tank  brake.  The  engineer  says  he  thinks  he 
did  not  start  the  engine  after  plaintiff  had  given  the  order  to 
start  ahead  a  little,  but  he  is  not  positive  about  it.  The  grade 
is  so  descending  that  the  engine  will  not  remain  stationary 
unless  the  tank  brake  is  applied. 

It  is  not  pretended  that  this  brake  was  applied.  If  the 
injury  was  done  while  the  engine  was  in  motion,  without*  any 
agency  of  the  engineer,  the  question  would  then  arise  whether 
the  omission  to  apply  the  tank  brake  was  the  result  of  igno- 
rance or  carelessness.  If  the  former,  the  defendant  might  be 
liable. 

But  the  answer  to  this  view  of  the  case  is,  the  plaintiff 
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himself  tebtifies  that  the  engineer  did  start  the  engine  after 
he  had  uncoupled  the  cars,  and  while  he  (plaintiff)  was  in  the 
act  of  getting  on  the  engine,  without  orders  so  to  do. 

The  engineer  was  clearly  guilty  of  disobedience  of  orders. 
Whether  his  conduct  was  careless  or  reckless  is  not  very  mate- 
rial ;  it  was  disobedience  to  orders,  that  led  to  the  injury. 

The  life  of  the  man  in  the  employ  of  the  railroad  company 
who  makes  up  trains  and  uncouples  cars,  is  at  the  mercy  of 
the  man  in  charge  of  the  engine  employed  in  the  work. 

The  latter  must  be  under  the  control  of  the  former,  and 
must  render  to  him  the  most  implicit  obedience.  If  he  does 
not,  the  most  fatal  consequences  will  almost  inevitably  follow. 

The  company  owe  it  to  those  engaged  in  coupling  and 
uncoupling  cars  to  exercise  the  highest  care  in  the  selection 
of  engineers  to  manage  engines  used  in  making  up  trains ;  men 
of  strictly  temperate  habits,  men  who  are  careful,  cool,  dis- 
creet and  obedient,  only  should  be  employed ;  and  if  men 
wanting  these  qualities  are  knowingly  employed,  and  injury 
results  therefrom,  the  company  is  as  liable  to  the  employe 
injured  as  if  the  engineer  was  unskillful. 

The  witness  Ehl,  on  cross-examination,  testifies  that  he  had 
seen  Harvey  run  an  engine  in  drawing  sand,  and  told  Daw- 
son, the  person  who  employed  the  men  engaged  in  the  defend- 
ant's yard  in  running  engines  and  making  up  trains,  that  he, 
Harvey,  was  careless  in  handling  his  engine  and  shifting  cars 
in  the  yard.  The  witness,  in  answer  to  the  question.  What 
did  you  see  him  do  that  you  regarded  as  carelessness?  says: 
Not  paying  attention  to  signals  and  a  great  many  things; 
breaking  bumpers  by  his  carelessness  in  shifting  engines.  He. 
told  Dawson  that  Harvey  was  not  a  lit  man  to  run  a  shifting 
engine.    . 

Had  this  been  told  to  Dawson  before  the  injury  to  plain- 
tiff^, and  Dawson  had,  with  knowledge  of  Harvey's  character, 
continued  to  employ  him,  defendant  might  be  responsible. 

But  the  witness  says  he  cannot  say  whether  it  was  before 
or  after  plaintiff  was  hurt  that  he  told  Dawson  that  Harvey 
was  careless. 


•?? 
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Unless  it  was  before  the  injury,  the  defendant  would  not 
be  liable. 

I  am  unable  to  discover  any  way  to  get  over  this  defect  of 
plmntifiPs  proof. 

,    The  nonsuit  was  right,  and  the  motion  for  a  new  trial  must 
be  deTued,  and  judgment  ordered  for  defendant. 

Judgment  for  defendant. 


Laura  Gbiswold,  Respondent,  v.  "Wabbkn  Gsiswold, 

^ippellant. 

(Qensbal  Tsbm,  Foubth  Dsfartment,  Hat,  1872.) 

The  owner  of  a  mortgage  made  an  unwritten  agreement  with  the  mort 
gagor,  to  satisty  it  if  he  would  discharge  a  disputed  claim  of  an  estate, 
of  which  he  (the  mortgagor)  was  sole  beneficiary  by  will  against  a  third 
person.  The  latter,  with  approval  of  the  executor  of  the  estate,  gave 
a  receipt  for  the  claim,  and  released  the  executor  from  and  indemnified 
him  against  all  liabilities  of  the  estate.  Rdd,  that  the  mortgage  was 
dischaiged. 

This  was  an  appeal  from  a  judgment  entered  for  the  plain- 
tiff upon  a  referee's  report. 

The  plaintiff,  as  executrix  of  the  last  will  and  testament  of 
Manly  Griswold,  deceased,  is  the  owner  of  a  bond  and  mort- 
gage, executed  and  delivered  by  defendant  to  one  David  H. 
Horton,  on  which  there  was  due  on  the  twentieth  of  March, 
1871,  $555. 

This  action  was  brought  to  foreclose  the  mortgage.  The 
only  defence  which  presents  any  question  considered  on  this 
appeal  is  the  fourth,  and  it  is  in  substance  tliat  Laona  James 
died  in  the  year  1857,  leaving  a  last  will,  wherein  and  whereby 
she  bequeathed  to  defendant  and  his  wife  all  her  property. 

The  only  property  of  which  the  testatrix  was  owner  at  her 
death  was  a  claim  for  $1,000,  due  to  her  by  Parley  Griswold. 
Edwin  Dcnnison  was  appointed  executor  of  Laona's  will,  and 
after  her  death  he  duly  qualified  and  took  upon    himself 
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the  duties  of  that  office.  He  called  on  Parley  for  the  amount 
due  to  the  testatrix,  but  Parley  denied  any  indebtedness, 
and  said  he  would  defend  any  action  that  might  be  brought 
to  collect  the  claim.  He  offered  to  pay  $100  if  he  should  be 
discharged  from  the  debt.'  This  offer  was  communicated  to 
Manly,  plaintiff's  testator,  who  told  the  defendant  that  if  be 
would  accept  the  $100  offered  by  Parley,  and  discharge  him 
from  the  demand  claimed  to  be  duo  to  Dennison,  as  executor, 
he  would  discliarge  the  mortgage  in  suit.  Defendant  accepted 
tlie  offer,  gave  Parley  a  receipt  in  full  for  the  claim  against 
him  (Parley),  under  the  will  of  Laona  James,  and  defendants, 
Parley  and  Manly,  executed  and  delivered  to  Dennison,  as 
executor,  a  release,  without  seal,  of  all  claims  by  them  as 
heire  of  Laona  against  Dennison,  growing  out  of  her  estate, 
and  agreed  to  indemnify  him  against  the  claim  of  any 
other  person,  arising  out  of  said  estate  or  out  of  his  office  as 
executor. 

Manly  never  gave  defendant  a  discharge  of  the  mortgage. 

The  referee  found  the  facts  stated  in  the  aforesaid  defence, 
except  that  he  finds  that  defendant's  receipt  to  Parley  was 
never  delivered,  nor  did  Parley  give  one  to  defendant.  The 
referee  found  that  the  agreement  of  Manly  to  discharge  his 
mortgage,  being  by  parol,  was  void  under  the  statute  of  frauds, 
it  being  in  effect  an  agreement  to  answer  for  the  debt  of 
another. 

Present — Mullin,  P.  J. ;  Johnson  and  Taloott,  JJ, 

J.  G,  Record^  for  the  appellant. 

2>.  Sherman^  for  the  respondent. 

Mullin,  P.  J.  The  judgment  of  the  referee  cannot  be 
sustained.  The  undertaking  of  Manly  was  not  to  assume  or 
pay  the  debt  of  any  person,  but  it  was  to  satisfy  the  mortgage 
held  by  himself  against  the  defendant  upon  a  new  and  suf- 
ficient consideration,  moving  between  him  and  the  defendant, 

Lansing — ^Vol.  VIL        10 
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apon  the  faith  of  his  promise  to  satisfy  the  mortgage ;  the 
executor  of  Laona  James,  at  the  request  of  the  defendant, 
discharged  the  claim  he  and  his  wife  owned,  as  legatees  under 
her  will  against  Parley. 

It  is  true  that  the  executor  never  executed  any  technical 
release,  but  the  legatees  entitled  to  the  debt  did,  with  his 
assent  and  approval,  agree  to  release  Parley,  and  Parley  and 
the  other  heirs  of  Laona  released  the  executor  from  any 
claim  they  or  either  of  them  might  have  against  him  for  the 
property  of  said  estate. 

This  was  done,  because  it  was  understood  that  Parley  was 
released. 

This  was  an  accord  and  satisfaction.  {Palmerton  v.  Hux- 
ford^  4  Den.,  166 ;  Farmer^  Bank  of  Amsterdam  v.  Blair j 
44  Barb.,  641 ;  Neary  v.  Bosiwichy  2  Hilt,  514.) 

In  view  of  these  facts  no  court  would  permit  either  the 
executor  or  legatee  to  recover  against  Parley. 

This  being  so,  there  was  no  debt  remaining  due  from  Parley 
to  which  the  undertaking  of  Manly  could  be  collateral.  If 
the  plaintiff  can  be  said  to  have  anything  to  do  with  that 
debt,  he  assumed  an  amount  of  it  equal  to  his  bond  and  mort- 
gage, and  agreed  to  pay  it ;  such  an  understanding  is  in  no 
sense  collateral. 

The  substance  and  effect  of  the  arrangement  was,  that 
Manly  promised  to  cancel  and  discharge  his  bond  and  mort- 
gage in  consideration  that  defendant  would  discharge  the 
debt  due  from  Parley.  This  was  a  sufficient  consideration  in 
law  to  support  the  promise.  (1  Parsons  on  Contracts,  364, 
1st  edition  ;  Same,  369.) 

As  equity  treats  as  done,  that  which  a  party  has  agreed  to 
do,  it  will  hold  the  mortgage  satisfied  and  discharged. 

The  judgment  must  be  reversed  and  a  judgment  entered  that 
the  bond  and  mortgage  be  satisfied  and  the  latter  canceled  of 
record,  with  the  costs  of  the  action  and  of  the  appeal  to  the 
defendant. 

Judgment  reversed. 
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(General  Tsric,  Fourth  Department,  Mat,  1872.) 

An  order  denying  a  motion  to  dismiss  the  complaint  on  tlie  ground  that 
the  summons  does  not  contain  the  proper  notice,  does  not,  U  teemn^  affect 
a  substantial  right,  and  is,  therefore,  not  appealable  to  the  General  Term. 
(Per  MuLLiN,  J.) 

An  action  to  recover  a  penal^  given  by  statute  is  an  action  on  contract, 
within  the  meaning  of  section  129  of  the  Code,  and  the  summons  should 
be  in  the  form  prescribed  by  subdivision  1  of  that  section. 

Appeal  from  order  denying  a  motion  to  set  aside  the  sum- 
mons and  complaint  upon  the  ground  stated  in  the  opinion. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

MuLLiN,  P.  J.  The  defendant  appeals  from  an  order  made 
at  the  Niagara  Special  Term,  held  in  January  last,  denying 
a  motion  made  by  its  attoniey  that  the  summons  and  com- 
plaint in  this  action  be  set  aside,  with  costs.  The  ground  on 
which  the  motion  was  made  was,  that  the  action  being  to 
recover  a  penalty  given  by  statute  for  demanding  and  receiving 
illegal  fare,  the  summons  should  have  contained  a  notice  to 
the  defendant  that  the  plaintiff  would  apply  to  the  court  for 
the  relief  demanded  in  the  complaint,  instead  of  the  notice 
contained  in  it  that  he  would  take  judgment  for  $100,  besides 
costs.    . 

It  is  matter  of  astonishment  to  me  that  a  summons  was 
required  to  contain  the  notice  provided  for  in  the  first  subdi- 
vision of  section  129. 

The  object  of  its  insertion  is  said  to  be  to  relieve  the 
defendant  from  the  trouble  and  expense  of  appearing  and 
putting  in  an  answer,  being  informed  of  the  precise  sum 
demanded  of  him  by  the  plaintiff. 

If  the  Code  had  made  it  certain  that  the  recovery  would 
be  limited  to  the  sum  mentioned  in  the  summons  the  object 
intended  would  be  secured 
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But  it  does  not.  This  protection  is  only  afforded  to  the 
defendant  when  the  complaint  is  sworn  to;  as  it  is  only  in 
snch  case  that  the  clerk  is  required  to  enter  judgment  for  the 
sum  mentioned  in  the  summons.     (Code,  §  246.) 

When  the  complaint  is  not  sworn  to,  the  clerk  is  required 
to  enter  judgment  for  the  sum  found  due  on  the  instrument 
for  the  payment  of  money  on  which  the  action  is  brought,  or 
for  such  sum  as  the  proofs,  on  the  part  of  the  plaintiif,  shall 
show  him  entitled  to  recover. 

The  complaint  need  not  be  served  with  the  summons; 
and,  hence,  the  defendant  is  not  informed  whether  it  \s 
sworn  to,  and  can  only  arrive  at  the  justice  of  plaintiff's 
claim  by  its  amount,  as  this  is  all  the  information  that  is 
furnished  him  by  the  summons  when  that  alone  is  served. 

Why,  then,  are  the  courts  and  the  members  of  the  bar 
perplexed  by  requirements  so  utterly  useless  and  unmeaning  ? 

The  summons  performs  the  same  office  as  the  suhpcena  in 
chancery ;  it  conveys  no  more  information  as  to  the  nature 
of  the  claim  made  against  the  defendant  than  did  the  svJh 
jxBna,  Why,  then,  is  it  not  made  equally  simple  and  intelli- 
gible? 

If  it  is  deemed  essential  that  it  should  inform  the  defendant 
of  the  nature  of  the  claim,  or  of  the  cause  of  action,  let  it  be 
required,  and  then  ever}'  lawyer  will  be  able  to  insert  the 
information  required.  But  it  would  be  more  simple,  and  yet 
equally  useful,  to  require  the  defendant  to  appear  and  answer 
a  complaint  to  be  filed  against  him  within  a  time  to  be  speci- 
fied, or  the  plaintiff  would  apply  to  the  court  for  the  relief 
demanded  in  such  complaint. 

Under  the  requirements  of  section  129,  as  it  now  is,  the 
defendant  must  go  to  the  complaint  for  information  as  to  the 
nature  of  the  claim.  The  change  proposed  subjects  him  to 
the  pe'  formance  of  the  same  duty. 

Under  such  a  form  of  summons  judgment  might  be  taken 
on  assessment  by  the  clerk  in  the  cases  in  which  he  may  now 
assess,  and  on  application  to  the  court  when  the  damages 
cannot  be  assessed  by  the  clerk. 


1872.]  OF  THE  STATE  OF  NEW  YOIJK.  77 

McCoun  9.  New  York  Central  and  Hudson  River  Railroad  Co. 

Tliere  are  a  great  many  cases  in  which  the  profession 
would  find  no  diflScuIty  in  determining  whether  the  notice 
to  be  inserted  in  the  summons  should  be  the  one  required  by 
subdivision  first  of  section  129,  or  under  subdivision  second 
of  that  section. 

But  there  is  an  incalculable  number  of  cases  in  which  the 
notice  may  be  under  either,  without  doing  violence  to  the 
provisions  of  the  section,  or  in  which  Omniscience  alone  can 
determine  under  which  subdivision  the  notice  must  be  given. 

It  is  in  these  doubtful  cases  that  motions  like  those  now 
before  us  are  made ;  and  they  will  be  made  in  closely  con- 
tested cases,  or  when  passion  or  preji^lice  is  aroused,  while 
the  section  is  permitted  to  remain  as  it  is. 

It  is  not  of  the  slightest  consequence,  in  ninety-nine  cases 
out  of  one  hundred,  under  which  subdivision  of  section  129 
the  notice  is  given.  Yet  these  motions  are  contested  with  as 
much  ardor  as  if  the  whole  merits  of  the  action  were  involved. 

We  cannot  change  the  section,  and  must  deal  with  it, 
therefore,  as  we  find  it,  and,  if  it  is  possible  to  determine 
whether  or  not  the  defendant's  motion  was  or  was  not  rightly 
decided  at  the  Special  Term,  affirm  or  reverse  the  order. 

Before  proceeding  to  consider  the  question  upon  the  merits 
of  the  motion,  it  is  necessary  to  consider  the  preliminary 
objection  to  entertaining  the  appeal,  that  an  appeal  cannot 
be  taken  from  the  order  of  the  Special  Term. 

The  reason  assigned  why  it  is  not  appealable  is  that  it  does 
not  afiect  a  substantial  right. 

A  right  is  not  a  substantial  one  unless  the  interests  of  the 
party  would  be  injuriously  affected  by  the  loss  of  it. 

What  injury  could  the  defendant  sustain  by  permitting 
the  plaintiff  to  insert  a  notice  in  his  summons  under  the  first 
instead  of  the  second  subdivision  of  section  129  of  the  Code? 
I  am  unable  to  perceive  that  it  is  of  the  slightest  consequence 
under  which  subdivision  the  notice  is  given. 

It  is  true  that  a  pai*ty  to  an  action  has  the  right  to  require 
his  antagonist  to  confonn  his  practice  to  the  requirements  of 
the  law  and  the  rules  of  court  regulating  such  practice ;  and 
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if  the  court  fails  to  compel  sucli  party  to  conform  to  the 
practice,  he  is  deprived  of  a  right.  But  unless  the  failure  to 
conform  to  the  practice  does  him  some  materia}  injury,  why 
should  he  be  permitted  to  annoy  the  courts  with  appeals  upon 
mere  technical  departures  from  the  rule  of  practice  ? 

I  do  not  think  the  order  is  appealable. 

But  as  the  parties  have  been  heard  at  length  upon  the 
merits  of  the  question,  we  may  as  well  dispose  of  it  on  the 
merits,  to  the  end  that  the  Court  of  Appeals  may  finally 
determine  under  which  subdivision  of  section  129  the  notice 
required  to  be  inserted  in  the  summons  should  be  given. 

To  justify  the  plaintiff  in  using  the  form  of  summons 
adopted  in  this  case,  the  action  brought  against  the  defendant 
must  be  one  upon  contract,  and  for  the  recovery  of  money 
only ;  in  which  case  the  plaintiff  must  state  in  his  summons 
that  he  will  take  judgment  for  a  specified  sum,  if  the  defend- 
ant fails  to  answer  the  complaint 

The  defendant  insists,  first,  that  the  action  is  not  upon 
contract,  but  is  in  tort ;  and  the  summons  should  have  con- 
tained the  notice  to  the  defendant  that  the  plaintiff  would 
apply  to  the  court  for  the  relief  demanded  in  the  complaint. 

Tlie  penalty  of  fifty  dollars  imposed  by  the  first  section  of 
chapter  185  of  the  Laws  of  1857  upon  railroad  companies  for 
demanding  and  receiving  a  greater  rate  of  fare  than  is  allowed 
by  law  for  riding  on  its  cars,  would  seem  to  be  imposed  by 
way  of  punishment  for  doing  the  act  prohibited. 

A  penalty  given  by  statute  to  the  person  injured,  or  to  an 
informer,  has  been  from  tlie  introduction  of  the  common  law 
recoverable  in  an  action  of  debt. 

That  action  lay  to  recover  a  sum  certain,  first,  on  records ; 
second,  on  specialties;  third,  on  simple  contracts ;  and,  fourth, 
on  statutes,  including  actions  founded  on  misconduct  in 
office.    (Graham's  Practice,  2d  ed.,  84.) 

An  action  of  debt  lay,  in  the  cases  last  mentioned,  upon 
the  fiction  that  there  was  an  agreement  on  the  part  of  the 
citizen  to  pay  any  sum  of  money  directed  to  be  paid  by  him, 
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either  by  the  courts  or  by  the  legislature.  (3  Blackstone, 
161.) 

And  upon  the  same  fiction  the  action  of  debt  was 
held  to  be  ex  contractu^  notwithstanding  it  was  brought  to 
recover  a  penalty  fOr  a  positive  wrong  done  to^the  injure  1 
party.    (Graham's  Practice,  84.) 

By  the  Eevised  Statutes  (3  R.  S.,  5th  ed.,  783,  §  1)  an 
action  of  debt  or  assumpsit  might  be  brought  to  recover  a 
penalty. 

This  was  the  state  of  the  law  when  the  Code  was  adopted. 
We  are  bound  to  presume  that  the  legislature  was  cognizant 
of  the  different  forms  of  action  and  of  the  causes  of  action 
recoverable  in  these  various  forms. 

That  an  action  of  debt  was  embraced  in  the  first  subdivision 
of  section  129  seems  to  me  too  manifest  to  admit  of  argument. 

To  permit  a  notice  to  be  given  under  the  first  subdivision 
of  section  129,  the  action  must  be  on  contract  for  the  recovery 
of  money  only ;  and  the  notice  must  be  that  the  plaintiff  will 
take  judgment  for  a  specified  sum  of  money.  These  are  ele- 
ments of  an  action  of  debt,  and  the  last  requirement  is  pecu- 
liar to  that  form  of  action. 

In  the  summons  in  this  case  the  defendant  is  notified  that 
judgment  will  be  taken,  in  the  event  he  does  not  appear,  for 
a  specified  sum  of  money. 

Notwithstanding  it  is  true  that  the  plaintiff  may  recover 
more  or  less  than  the  sum  so  specified,  when  the  complaint 
is  not  verified,  the  character  of  the  action  is  not  changed.  In 
the  early  history  of  the  action  of  debt  the  plaintiff  failed  in 
his  action  if  he  failed  to  prove  a  right  to  recover  the  precise 
sum  stated  in  his  declaration.  Yet  the  courts,  at  an  early 
day,  relieved  parties  from  this  strictness  of  proof  and  allowed 
the  plaintiff  to  recover  the  amount  to  which  he  established  a 
right. 

If  these  views  are  wrong,  the  notice,  where  the  action  is 
for  the  penalty  under  section  39  of  the  general  railroad  act, 
should  be  under  the  second  subdivision  of  section  129  of  the 
Code;  it  follows  that  when,  in  the  same  action,  the  fare  ille- 
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gaily  taken  is  sought  to  be  recovered  back,  tlie  Buminona  must 
contain  a  notice  under  both  subdivisions. 

In  the  action  for  illegal  fare  the  notice  must  be  imder  the 
first  subdivision,  as  it  is  on  contract  and  for  the  recovery  of  a 
precise  sum  of  money  only. 

If  the  notice  must  be  under  subdivision  second  whon  a 
penalty  is  sought  to  be  recovered,  the  summons  must  contain 
two  notices,  or  there  must  be  two  actions. 

Section  30  of  the  general  raikoad  act  does  not  in  terms  say 
that  the  penalty  and  illegal  fare  shall  be  sued  for  in  the  same 
action  ;  but  such  was,  I  apprehend,  the  intention  of  the  legis- 
lature, and  I  am  quite  sure  the  absurdity  was  not  contem- 
plated of  requiring  notice  in  the  summons  under  both  subdi- 
visions of  section  129. 

If  not,  then,  as  the  notice  might  be  given  properly  under 
both,  it  may  properly  be  given  under  either. 

I  am,  therefore,  of  the  opinion  that  the  notice  was  properly 
given  in  the  summons  under  the  first  subdivision  of  section 
129,  and  that  the  order  of  the  Special  Term  should  be 
afiirmed,  with  ten  dollars  costs. 

Order  affirmed. 


Stephen  D.  Oobay,  Respondent,  v.  Joseph  H.  Matthewson, 

Appellant. 

(General  Term,  Fourth  Defartmbkt,  May,  1873.) 

A  contract  for  the  sale  of  real  estate  provided  that  the  vendor  would 
procure  a  search  of  recoixl  showhig  title  free  of  all  encumbrances  by  the 
day  appointed  for  delivery  of  the  deed.  The  defendant  went  into  posses- 
sion under  the  contract,  and  afterward  an  abstract  was  furnished  showing 
the  title  to  be  encumbered  by  a  mortgage.  After  receipt  of  the 
abstract  the  vendee  kept  possession  of  the  premises.  Hdd,  that  the 
vendee  might  have  rescinded  upon  receipt  of  the  abstract,  but  in  order 
to  do  so  it  was  necessary  to  surrender  possession;  and  that  having 
retained  possession  and  neglected  to  rescind,  he  could  not  avail  himself 
of  the  breach  of  the  covenant  to  deliver  the  search  as  a  defence  to  an 
action  for  specific  performance,  if  the  vendor  was  able  at  the  trial  to 
make  such  a  title  as  the  vendee  was  entitled  to  under  his  contract. 
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The  court  will  not  compel  a  purchaser  to  take  a  title,  which  \s  prima  faeis, 
defective,  and  which  he  may  not  be  able  to  sustain  in  an  action  brought 
to  annul  it. 

Nor  is  a  contract  to  give  a  good  title  of  record  satisfied  by  a  title  that  can 
only  be  established  by  a  resort  to  evidence  aliunde,  the  record. 

Eddy  accordingly,  that  a  specific  performance  should  not  be  decreed,  it 
not  appearing  that  the  inchoate  right  of  dower  of  the  wife  of  one  of  the 
vendor^s  predecessors  in  title  had  been  conveyed  to  A.,  under  whom  the 
vendor  claii^d,  except  by  the  statement  of  A.  as  a  witness,  that  accord- 
ing to  the  best  of  her  recollection  the  wife  of  the  vendor's  predecessor 
bad  joined  in  the  deed  to  A.,  such  deed  being  lost  and  not  on 
record. 

Hdd^  also,  that  the  fact  of  the  vendee^s  having  gone  into  possession  under 
the  contract,  it  not  appearing  whether  before  or  after  the  discovery  of 
the  defect  in  the  title,  and  having  remained  in  possession  and  not 
rescinded  after  discovery  of  the  defect,  did  not  amount  to  a  waiver  by 
the  vendee  of  the  right  to  object  on  account  of  it. 

A  recital  in  a  mortgage  that  the  premises  are  the  same  this  day  conveyed 
by  the  mortgagee  to  the  mortgagor  estops  the  mortgagee,  it  iesiM^  and 
his  heirs  from  denying  the  conveyance  of  the  premises. 

On  the  18th  of  March,  1870,  the  plaintiff  and  defendant 
entered  into  a  contract,  under  their  hands  and  seals, 
whereby  the  plaintiff  covenanted  and  agreed  to  and  with 
the  defendant  to  sell  and  convey  to  him  certain  lands  in  the 
town  of  Almond,  in  the  county  of  Allegany,  containing  about 
315  acres  of  land,  and  to  procure  a  search  of  record  showing 
title  free  of  all  encumbrances  by  the  1st  of  May  then  next ; 
and  upon  performance  of  the  conditions  in  said  contract  to  be 
performed  by  the  defendant, he  would  convey  said  premises  to 
him  by  a  full  covenant  warrantee  deed  on  said  first  day  of  May. 

The  defendant  on  his  part  covenanted  and  agreed  to  and 
with  the  said  plaintiff  to  pay  for  said  land  the  sum  of  $6,000 
in  eight  equal  annual  payments,  the  first  to  be  made  on  the 
Ist  of  April,  1871,  and  the  remaining  payments  annually 
thereafter.  He  was  also  to  pay  all  taxes  and  assessments 
thereafter  imposed  upon  said  land. 

It  was  mutually  agreed  that  the  defendant  should  have  pos- 
session on  the  Ist  of  April,  1870,  and  that  he  should  keep  the 
same  in  good  repair,  &c.  That  if  defendant  should  fail  to 
perform  said  contract  the  plaintiff  might  declare  it  void,  retain 
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whatever  might  be  paid  npon  it  and  all  iinproveiTients,  and 
might  consider  defendant  as  his  tenant,  holding  over  without 
permission,  and  take  immediate  possession  and  remove  defend- 
ant therefrom. 

On  or  about  the  1st  of  May,  1870,  the  defendant  went  into 
possession  of  said  premises,  and  was  in  possession  thereof  at 
the  time  of  the  trial  of  this  cause.  j 

About  the  17th  of  October,  1870,  the  plain tiiF  presented 
to  the  defendant  a  search  made  by  the  clerk  of  AUogany 
county,  by  which  it  appeared  that  the  premises  in  question 
were  conveyed  by  Masterton,  Ure  and  others  to  Paul  Goddard 
by  deed  dated  the  1st  of  July^  1847,  arid  which  was  duly 
recorded  9th  of  January,  1852,  in  liber  34  of  deeds,  page  201, 
&c.,  in  the  clerk's  office  of  said  county. 

In  April,  1859,  Paul  Goddard  and  wife  conveyed  same 
premises  to  Edward  J.  Opp,  which  deed  was  duly  recorded. 

In  March,  1860,  Opp  and  wife  conveyed  to  Charles  L.  Flint. 
This  deed  was  duly  recorded. 

No  deed  is  found  upon  record  from  Flint  to  any  person  ; 
but  there  is  found  a  mortgage  from  Sarah  Arndt  and  her 
husband  to  said  Flint  upon  the  said  premises,  the  considera- 
tion of  which  is  stated  to  be  $5,000.  I^  is  dated  Mai-eh  28th, 
1861,  and  was  duly  recorded  May  17th,  1861,  in  hher  23  of 
mortgages,  page  172.  It  is  stated  in  the  mortgage  that  "the 
lands  in  this  instrument  described,  being  the  same  conveyed 
by  said  party  of  the  second  part  to  said  Sarah  Arndt  by  deed 
bearing  even  date  herewith." 

The  search  showed  a  mortgage  given  by  the  plaintiff  and 
wife  to  Jesse  B.  Gibbs,  bearing  date  January  21st,  1869, 
recorded  January  27th,  1869,  in  liber  32  of  mortgages,  which 
w&a  a  subsisting  lien  on  said  premises. 

This  search  was  left  with  defendant  for  some  time  for  the 
purpose  of  examination  by  counsel.  It  was  finally  returned 
witli  an  objection  to  the  title  on  account  of  the  absence  of 
evidence  of  any  conveyance  to  Arndt,  and  also  because  of  the 
last  mentioned  mortgage. 

Plaintiff  procui-ed  a  satisfaction-piece  of  said  mortgage  and 
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annexed  it  to  the  search  and  left  it  with  one  Brown,  giving 
defendant  notice  that  he  could  examine  it  while  in  Brown's 
possession,  but  he  could  not  take  it  away. 

Before  the  commencement  of  this  action  plaintiff  prepared 
and  tendered  a  deed  of  said  premises  to  the  defendant,  which 
he  refused  to  accept  and  perform  the  contract  on  his  part ; 
and  on  the  20th  of  December,  1870,  this  action  was  com- 
menced to  compel  the  defendant  to  specifically  perform  said 
agreement,  or  to  surrender  possession  and  account  fur  the 
rents  and  profits. 

On  the  trial  it  was  proved,  on  the  part  of  the  plaintiff,  that 
the  several  grantees,  named  in  the  deeds  mentioned  in  the 
search,  entered  and  occupied  under  them  from  1847  down. 
That  as  early  as  April  or  May,  1870,  the  defendant  knew  that 
the  deed  from  Flint  to  Arndt  was  not  recorded. 

Mrs.  Arndt  was  sworn  and  testified  that  she  had  seen  the 
deed  from  Flint  to  her,  that  it  was  burned  up  some  three  to 
five  years  after  she  gave  the  mortgage.  It  was  acknowledged, 
and  was  from  Flint  to  her.  She  did  not  recollect  whether 
Flint's  wife  signed  the  deed ;  the  best  of  her  recollection  was 
she  did. 

The  court  below  ordered  judgment  that  the  defendant  spe- 
cifically perform  the  contract  on  his  part,  and  from  that 
judgment  defendant  appeals.  * 

Hakes  dk  Stevens^  for  the  respondent. 

Bemis  (&  Near^  for  the  appellant. 

Present — Mullin,  P.  J. ;  Johnson  and  Taloott,  JJ. 

MiTLLiN,  P.  J.  Upon  the  failure  of  the  plaintiff  to  deliyer  a 
search,  showing  his  title  to  the  land  free  from  encumbrance,  the 
defendant  might  have  rescinded  the  contract.  In  order  to 
rescind,  he  must  have  surrendered  the  posssession.  {More 
V.  Sinedburghj  8  Paige,  600.) 

Neglecting  to  rescind  and  yet  retaining  the  possession,  he 
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cannot  be  permitted  to  insist  upon  tlie  plaintiffs  breach  of 
the  covenant  to  deliver  the  search  as  a  defence  to  his  action 
for  specific  performance,  if  the  plain tifE  was  able  at  the  trial 
to  make  such  a  title  to  the  premises  as  the  defendant  is 
entitled  to  receive  under  the  contract.  (1  Hilliard  on  Vendors, 
193,  321 ;  2  id.,  279.)  Nor  could  a  purchaser,  retaining 
possession,  successfully  resist  the  payment  of  the  purchase- 
money.     (  Wright  V.  Ddafieldy  23  Barb.,  498.) 

Before  proceeding  to  inquire  whether  the  plaintiff  has 
shown  such  a  title  as  the  defendant  is,  under  the  circumstances 
of  the  case,  bound  to  receive,  it  is  necessary  to  ascertain  what 
sort  of  title  the  defendant  is  entitled  to  under  his  contract, 
and  to  what  extent,  if  any,  tlie  contract  has  been  controlled 
or  modified  by  the  acts  of  the  parties  under  it. 

The  search  which  plaintiff  was  to  furnish  was  required  to 
sliow  that  the  plaintiff's  title  was  free  from  all  encumbrance. 

The  parties  must  have  intended  by  this  provision  that  the 
title  should  be  free  from  all  encumbrance,  as  the  search  could 
not  truthfully  show  the  title  unencumbered  if  it  was  not  so 
in  fact. 

The  conveyance  which  plaintiff  was,  by  his  covenant,  to 
execute  and  deliver  to  the  defendant  was  a  full  covenant 
warranty  deed.  One  of  the  covenants  in  such  a  deed  is  that 
the  premises  conveyed  are  free  from  encumbrances. 

When  the  contract  between  the  parties  is  to  sell  land,  and 
there  is  no  specification  of  the  extent  or  nature  of  the  title 
that  is  to  be  conveyed,  the  vendor  must  convey  a  good  unen- 
cumbered title.  (1  Hilliard  on  Vendors,  208,  209.)  So  a 
covenant  to  give  a  good  and  sufficient  deed  of  conveyance, 
free  of  all  encumbrances,  binds  the  party  to  give  a  deed  which 
passes  the  title.  If  the  vendor  cannot  make  such  a  title,  the 
purchaser  may  recover  back  the  purchase-money  with  interest. 
(1  Hilliard,  209.) 

The  same  author  says,  on  page  210,  that  when  one  con- 
tracts to  purchase,  on  the  faith  of  the  vendor's  having  a  good 
title,  he  has  a  right  to  have  the  title  sifted  to  the  bottom 
before  he  can  be  called  en  either  to  accept  an  indemnity  oi 
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compcnBation  for  a  defect,  or  to  abandon  the  contract,  as 
equity  will  not  compel  a  purchaser  to  take  a  doubtful  title. 

In  Fry  on  Specific  Performance  (347),  it  is  said,  "  When 
the  vendor  sues  the  purchaser  for  a  specific  performance  of 
the  contract,  the  defendant  is  entitled  to  have  the  plaintifPs 
bill  dismissed,  if  it  appears  that  the  plaintiff  cannot  make  out 
to  the  land  a  title  free  from  reasonable  doubt."  (See  also  note 
[1]  to  same  page ;  also  note  [2],  page  349.) 

At  page  350,  the  same  author  says,  "  The  court  will  never 
compel  a  purchaser  to  take  a  title  when  the  point  on  which  it 
depends  is  too  doubtful  to  be  settled  without  litigation,  or 
when  the  purchase  would  expose  him  to  such  proceedings. 
The  court  will  not  compel  him  to  buy  a  lawsuit." 

Let  us  now  inquire  whether  the  title  established  by  the 
plaintifl^  from  the  record  by  the  recitals  in  the  conveyances 
under  which  he  acquired  title,  and  by  the  parol  proof  given 
on  the  trial,  has  established  such  a  title  as  the  court  should 
require  the  defendant  to  accept. 

The  defect  in  the  title  being  the  absence  of  a  deed  from 
Flint  to  Amdt,  the  failure  to  record  that  deed  would  be  obvi- 
ated, if  its  existence  is  legally  proved,  as,  if  shown  to  exist,  it 
could  be  recorded,  and  thus  the  title  of  the  plaintiff  made 
complete  on  the  record. 

The  defendant  is  by  his  contract  entitled  to  a  title  of  record, 
and  if  the  evidence  falls  short  of  establishing  such  a  title, 
the  plaintiff  is  not  bound  to  accept  it,  unless  he  has  estopped 
himself  from  insisting  on  such  a  title. 

Every  person  who  has  had  anything  to  do  with  conveyanc- 
ing must  be  aware  of  the  importance  to  persons  desiring  to 
sell  land,  to  be  able  to  show  a  perfect  title  of  record ;  such  a 
title  is  not  only  the  most  satisfactory,  but  to  those  not 
acquainted  with  the  law,  the  only  one  they  will  or  can  safely 
receive. 

A  title  is  very  largely  depreciated  that  can  only  be  estalv 
lished  by  a  resort  to  evidence  aliunde  the  record. 

The  provision  in  the  contract,  for  a  perfect  title  on  the 
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record,  was  a  very  important  one  to  the  defendant,  and  the 
court  cannot  altogether  disregard  it. 

The  law  furnishes  no  means  to  establish  the  execution  or 
contents  of  the  deed  from  Flint  to  Arndt,  except  by  per- 
petuating the  evidence  of  the  parties  to  that  deed,  to  be  used 
whenever  litigation  arises.  A  suit  by  the  defendant  may  be 
indispensable.  Even  a  suit  will  not  perfect  his  title  on  the 
record. 

The  court  below  has  held  that  conveyance  to  Mrs.  ArnJt 
was  established  conclusively  by  the  evidence  of  Mrs.  Anidt 
alone,  while  for  anght  appearing  in  the  case,  the  rights  of 
third  persons  may  have  intervened,  and  which  may  at  sojaie 
future  day  be  asserted  to  the  premises. 

It  is  enough  that  there  is  nothing  shown  in  this  case,  that 
the  title  in  Mrs.  Arndt  was  a  legal  unencumbered  title. 

It  was  proved  that  Flint  had  a  wife,  and  the  only  evidence 
that  she  united  in  the  deed  is  the  uncertain  and  unreliable 
recollection  of  Mrs.  A.  as  to  an  event  ofxjurring  more  tliau 
ten  years  before  the  trial.  What  was  to  prevent  Mrs.  Flint 
from  asserting,  should  she  survive  her  husband,  her  right  of 
dower  in  said  premises  ? 

The  court  will  not  compel  the  defendant  to  take  a  title 
which  is  primafacie  defective,  and  which  he  may  not  be  able 
to  sustain  in  an  action  brought  to  annul  it. 

It  was  held,  in  Seytaour  v.  Delancey  (Hopk.,  436),  that 
equity  could  not  oompel  a  purchiiser  to  take  a  doubtful  title. 
But  the  purchaser  ^ill  not  be  relieved  when  there  is  only  a 
bare  possibility  th'at  the  title  may  be  aifected  by  existing 
causes,  provided  the  highest  evidence  of  which  the  nature  of 
the  case  admits,  and  amounting  to  a  moral  certainty^  be  given 
that  no  such  causes  exist.  {Schermerliom  v.  Nihlo^  2  Bos., 
161;  Miller  v.  Macomb,  26  W.,  229.)  What  protection 
would  defendant  have  against  Mrs.  Flint,  should  she  sue  for 
dower?  The  judgment  on  this  case  would  be  of  no  avail 
against  her ;  she  is  not  a  party  to  it,  and  yet  the  recollection 
of  Mre.  A.,  that  Mrs.  Flint  was  a  party  to  the  deed  to  her,  has 
beenheld  sufficientevidenceof  a  transfer  of  her  title  to  bind  her. 
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If  such  was  not  the  eflect  of  the  evidence  and  of  the  judg- 
ment founded  on  it,  the  defect  in  the  title  remains. 

Mre.  F.  was  not  a  party  to  the  foreclosure  of  the  mortgage 
given  to  Flint  by  Mrs.  A.,  and  she  is  not  bound  by  the  judg- 
ment in  that  action. 

The  recital  in  Mrs.  A.'s  mortgage  of  the  conveyance  by 
Flint  to  her  may  bind  Flint.  He  is  bound  also  by  the  judg- 
ment of  foreclosure  of  that  mortgage.  But  the  difficulty  as  to 
his  wife's  title  is  not  obviated  by  either. 

The  defendant  ought  not  to  be  compelled  to  accept  such  a 
title. 

It  only  remains  to  inquire  whether  taking  and  retaining 
possession  by  the  defendant  estops  him  from  disputing  the 
plaintiff's  title. 

It  has  been  repeatedly  said  that  a  purchaser  who  takes  and 
retains  possession  of  lands  under  a  contract  of  purchase  is 
estopped  from  alleging  a  defect  in  the  vendor's  title.  (1  Hil- 
liard  on  Vendors,  21,  223 ;  Vide  v.  Troy^  eto.^  E.  R.  Co,^  20 
N.  Y.J  184.) 

But  the  proposition  thus  broadly  stated  is  not  supported  by 
any  adjudged  case  that  I  have  been  able  to  find. 

Possession  will  estop  a  purchaser  from  taking  advantage  of 
the  strict  performance  by  the  vendor  of  his  covenant  to  convey 
at  the  time  specified  in  the  contract,  and  from  successfully 
resisting  the  payment  of  the  purchase-money.  QVright  v.  DeU 
afield^  supra  ;  1  Hilliard  on  Vendors,  221 ;  Vieh  v.  Troy^  eiCy 
R.  li,  Co,  supra  ;  Tompkins  v.  Hyatt,  28  N.  T.,  347 ;  Ilill 
V.  IliUy  4  Barb.,  419 ;  Lewis  v.  McMillen,  41  Barb.,  420.) 

And  when  he  enters  into  possession  under  tlie  contract, 
knowing  there  is  a  slight  defect  in  tlie  vendor's  title  or  a 
slight  encumbrance  upon  it,  he  will  be  held  to  have  waived  it. 
1  Hilliard,  223,  224 ;  Ten  Broeck  v.  Livingston,  1  J.  C.  R, 
857;    Winne  v.  Iteynolds,  6  Paige,  407.) 

But  when  the  defect  in  the  title  is  such  as  necessarily  to 
lessen  the  value  of  the  property,  it  will  not  be  held  waived 
except  upon  the  most  conclusive  evidence  that  it  was  his 
intention  so  to  do. 
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This  is  the  conclusion  necessarily  drawn  from  the  opinion 
of  the  Master  of  the  Kolls  in  King  v.  King  (1  Mylne  &  Keen. 
442). 

The  defendant,  die  purchaser,  had  been  in  possession  for 
eight  years,  under  a  contract  for  the  purchase  of  certain  pre- 
mises, to  which  the  vendor  could  not  make  a  good  title,  yet 
he  had  refused  to  surrender  possession  or  to  take  such  title 
as  the  vendor  could  give.  The  bill  was  filed  by  the  latter  to" 
compel  a  surrender  of  contract  or  that  defendant  accept  the 
title. 

The  Master  of  the  Rolls  directed  the  sun-ender  of  the  agree- 
ment and  an  account  for  the  rents  and  profits. 

This  case  is  substantially  the  same  in  principle  as  the  one 
before  us.  Yet  eight  years'  possession  did  not  estop  the 
defendant  from  insisting  on  the  defect  of  title,  and  the  relief 
granted  fully  protected  the  vendor  and  did  no  injustice  to  the 
purchaser. 

In  Burroughs  v.  Oakley  (3  Swanst.,  159)  a  purchaser  was 
held  entitled  to  an  investigation  of  the  title,  notwithstanding 
possession  taken,  acts  of  ownership  incident  to  possession,  and 
preparation  for  a  conveyance.    (1  Hilliard  on  Vend.,  227,  228.) 

In  Minor  v.  JEdwarda  {12  Miss.,  137)  the  agreement  was  to 
pay  for  the  land,  on  the  vendor  making  a  clear  title  in  fee 
simple.  The  deed  delivered  did  convey  in  fee,  but  there  was 
an  encumbrance  unknown  to  the  purchaser.  Held,  the  latter 
might  waive  his  right  to  a  deed  in  fee  and  accept  a  lesser 
interest ;  that  whether  there  was  such  a  waiver  was  a  question 
for  the  court,  and  there  must  be  unequivocal  proof  of  it. 

The  most  that  can  be  claimed  against  a  purchaser,  by  reason 
of  taking  and  retaining  possession  of  land  under  a  contract  of 
purchase,  is  that  it  is  evidence  of  a  waiver  of  objection  to  the 
title,  but  whether  it  shall  estop  him  depends  on  the  circum- 
stances of  the  case. 

In  JFox  V.  Burch  (1  Merivale,  105)  the  defendant  went 
into  possession  of  premises  to  which  the  vendor  covenanted 
to  make  title  by  a  day  named  and  on  the  payment  of  the  price 
to  convey ;  tht;  abstract  showed  a  valid  title.     The  bill  prayed 
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specific  performance  or  that  defendant  surrender  possession 
and  account  for  the  rents,  &e. 

The  answer  admitted  the  agreement,  claimed  possession 
imder  a  prior  parol  agreement,  and  that  he  took  exceptions 
to  title  as  disclosed  in  the  abstract,  and  they  had  not  been 
removed,  and  that  he  insisted  on  a  performance  by  the  plain- 
tiff. 

The  Lord  Chancellor  said  that  although,  in  the  ordinary  case 
of  a  purchaser  being  let  into  possession,  he  must  be  taken  to 
have  waived  or  to  have  given  reason  to  expect  that  he  will 
waive  objections  to  the  title,  yet  there  is  another  class  of 
cases  in  which  the  purchaser  gets  into  possession  by  the  cour- 
tesy of  the  vendor,  when  it  must  depend  on  the  particular 
circumstances  of  each  case  whether  he  shall  be  compelled  to 
pay  the  purchase-money  before  the  completion  of  the  title. 
In  the  present  case,  it  was  not  denied  there  was  a  degree  of 
laches  on  the  part  of  the  vendor  in  making  out  his  title,  and 
on  these  grounds  the  motion  was  denied,  and  an  ,order  of 
reference  ordered  to  inquire  as  to  the  title. 

The  court  finds  that  the  defendant  knew  as  early  as  May  or 
April  of  the  defect  in  plaintiff's  title. 

This  defect  was  not  discovered  until  after  the  contract  was 
completed  by  which  the  rights  of  the  parties  were  fixed.  It 
cannot  be  said  that  defendant  purchased  with  knowledge  of 
the  defect,  and  he  is  not  estopped  on  that  ground  from  insist- 
ing on-  the  defect. 

It  is  not  certain  whether  defendant  went  into  possession 
with  knowledge  of  the  defect  in  the  title.  By  the  contract 
he  was  to  have  possession  on  tlie  1st  April,  1870,  but  the  find- 
ing is  he  entered  on  or  about  the  1st  May^  and  that  he  had 
notice  of  the  defect  in  April  or  May. 

This  finding  is  too  uncertain  to  justify  the  court  in  giving 
any  considerable  importance  to  the  notice. 

Should  the  defendant  succeed  on  the  next  trial  of  this  cause, 
the  judgment  should  contain  a  provision  declaring  the  con- 
tract between  the  parties  null  and  void,  thus  enabling  the 
plaintiff  to  maintain  ejectment  for  the  land,  and  in  such  action 
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to  recover  the  rents  and  profits  for  the  time  defendaut  hazs 
been  in  possession. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  of 
the  Special  Term  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Johnson,  J.,  dissented. 


WiLPORD  S.  Petrie,  by  Special  Guardian,  Respondent,  v. 
Moses  Petrie,  Surviving  Executor,  &c.,  et  al.,  Appellants. 

(General  Term,  Fourth  Department,  June,  1873.) 

In  an  action  to  compel  an  accounting,  all  persons  interested  in  obtaining 
the  account  must  be  made  parties. 

The  rule  applies,  it  seems,  in  an  action  to  compel  the  accounting  of  an 
executor,  to  legatees  who,  in  receipting  for  legacies,  have  given  agree- 
ments to  refund,  and  in  an  aclion  for  an  accounting  by  trustees,  to  tbc 
personal  representatives  of  a  deceased  co-trustee ;  especially  if  not  con- 
ceded t]^at  no  part  of  the  trust  estate  was  received  by  the  deceased 
trustee.    And  where  such  fact  is  conceded,  guere. 

Where  there  are  no  representatives  of  the  trustee  appointed,  they  should 
be  appointed  before  suit,  and  made  parties. 

Persons  entitled  under  a  will  to  allowance  out  of  the  income  of  the  testa- 
tor^s  estate  for  their  education,  are  necessary  parlies  to  the  accounting 
of  an  executor. 

Where  the  will  directs  the  executors  and  trustees  to  apply,  out  of  the 
general  income  of  the  estate,  a  sufficient  sum  to  educate  certain  minora  so 
long  as  industrious,  &c.,  and  until  a  certain  age,  the  trustees  should 
determine  what  sum  they  will  pay  annually;  and  invest  a  principal  sum, 
out  of  the  estate,  sufficient  to  yield  such  siun  at  interest,  after  satisfying 
commissions,  debts  and  funeral  expenses. 

A  legacy  for  education,  like  one  for  maintenance,  is  to  be  preferred  to 
general  legacies ;  and  in  case  of  doubt  as  to  a  sufficiency  of  assets  to  provide 
for  such  legacy,  tlie  legatee  has  a  right  to  an  accounting  and  to  compel 
the  investment  of  a  sufficient  sum  to  answer  the  purposes  of  the  bequest. 

The  assets  of  an  estate  can  only  be  recovered  by  the  personal  representa- 
tive of  the  deceased ;  a  legatee  under  a  will,  as  such,  has  no  power  to 
collect  assets  of  the  estate  from  a  deceased  executor^s  representatives, 
nor  to  restrain  the  executor,  when  solvent,  from  applying  the  funds  of 
the  estate  to  fictitious  or  outlawed  claims. 

One  claiming  to  restrain  an  executor  iVom  making  such  payments  must 
show  the  executor's  insolvency ;  his  ignorance  on  the  subJect~wiU  nut 
throw  the  o/iu«  on  the  executor. 
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This  was  an  appeal  from  an  order  overruling  a  demurrer 
to  a  complaint. 

The  complaint  averred  that  on  or  about  the  15th  of  Sep- 
tember, 1859,  David  Petrie,  of  Little  Falls,  in  the  county  of 
Herkimer,  departed  this  life  leaving  a  last  will,  in  and  by 
which  he  appointed  his  brothers,  Moses  and  Joram  Petrie, 
and  his  nephew,  Jost  D.  Petrie,  executors  and  trustees,  and 
devised  all  his  estate,  real  and  personal,  not  therein  specifi- 
cally given  and  disposed  of,  to  his  said  executors  in  trust. 

Ist.  To  pay  debts  and  personal  expenses,  to  erect  and  main- 
tain a  monument  to  his  deceased  wife  in  his  burial  lot  in  the 
cemetery,  and  to  keep  the  lot  in  order;  and  at  the  expiration 
of  said  trust  he  gave  $400  to  tlie  trustees  of  the  village  of 
Little  Falls  to  take  care  of  and  keep  in  order  such  monument 
and  grounds. 

2d.  He  directed  his  executors  and  trustees  to  apply,  out  of 
the  annual  income  of  his  property,  a  sufficient  sum  to  liberally 
educate  Charles  Petrie  and  the  plaintiff,  to  commence  when 
said  boys  attained  the  age  of  thirteen  years,  and  to  continue  so 
long  as  they  were  diligent  students  of  sober,  temperate  habits 
and  of  good  morals  and  behavior,  and  until  each  should  attain 
the  age  of  twenty-three  years.  The  executors  were  also 
required  to  apply  fifty  dollars  out  of  the  yearly  income  to  the 
education  and  support  of  James  H.  and-  Caroline  Boweu,  to 
commence  when  said  James  H.  should  attain  the  age  of  thir- 
teen, and  continue  until  Ir.  became  eighteen  years  of  age,  and 
while  he  was  studious  a  id  of  good  morals,  &c. 

That  the  executors  were  also  required  to  pay,  out  of  the 
annual  income,  the  school  bills  of  the  children  of  Elizabeth 
Staring. 

That  he  next  gave  pecuniary  legacies  to  some  twenty  per- 
sons, amounting  in  the  aggregate  to  several  thousand  dollars. 

That  he  also  gave  to  his  sister,  Mary  Petrie,  during  her 
natural  life,  or  so  long  as  she  should  bear  her  then  present 
name,  the  entire  use  of  his  homestead,  together  with  furni- 
ture, &c.,  and  it  was  his  wish  that  his  brother,  Moses,  should 
live  with  her.     At  her  death  he  gave  said  property  to  his 
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nephew,  Charles  L.,  for  life,  provided  he  occupied  the  same ; 
and  at  his  death  to  his  oldest  male  child  in  fee ;  and  if  he 
should  die  without  male  issue,  then  to  the  oldest  son  of  his 
brother. 

That  the  executors  were  required  to  pay  certain  sums  annu- 
ally for  various  lengths  of  time  for  the  support  of  the 
clergymen  of  certain  religious  denominations,  and  fifty  dollars 
per  year  for  ten  years  for  the  education  of  poor  children  in 
the  village  of  Little  Falls,  to  be  designated  by  said  executors. 

That  the  residue  of  his  estate,  after  paying  legacies,  &c., 
was  to  be  paid  one-half  to  Joram  Petrie  or  his  heii-s,  and  the 
other  half  to  be  divided  amongst  his  nephews,  Philo,  Henry 
and  Jost  D.  Petrie  and  their  heirs. 

T^hat  it  was  further  provided  that  said  trusts  were  to  con- 
tinue in  force  during  the  joint  and  several  lives  of  his  nephews, 
Cliarles  and  Philo;  and  on  the  death  of  the  survivor  he  gave 
the  trust  estate,  one-half,  to  Joram  Petrie.  If  he  should  then 
be  dead,  to  his  heirs;  and  if  none,  then  to  the  son's  chil- 
dren or  the  descendants  of  Isaac  Petrie.  The  other  half  to 
the  children,  &c.,  of  said  Isaac. 

That  the  trustees  were  authorized  to  dispose  of  his  estate 
at  private  sale. 

That  the  will  was  duly  proved,  and  the  executors  took  on 
themselves  the  duties  of  said  trust. 

That  on  or  about  the  twenty-first  of  August,  1865,  Jost  D. 
Petrie,  one  of  said  executors,  and  the  father  of  the  plaintiff 
died,  leaving  the  other  two  trustees  surviving  him. 

That  on  the  sixteenth  of  October,  1869,  Joram  Petrie, 
another  of  said  executors,  died  intestate,  leaving  Moses  the 
only  surviving  trustee. 

That  Fanny  P.  Cottle  and  Charles  L.  Petrie  were  duly 
appointed  administrators  of  his  said  estate. 

That  the  plaintiff  and  Charles  L.  Petrie  are  each  more  than 
thirteen  years  of  age. 

That  at  the  death  of  the  testator,  I>avid  Petrie,  he  was 
possessed  of  a  considerable  personal  property,  most  of  which 


1872.]  OF  THE  STATE  OF  NEW  YORK.  03 


Petrie  t>.  Petrie. 


passed  into  the  hands  of  Joram,  but  a  part  into  the  hands  of 
Moses. 

That  David  died  seized  of  sundry  parcels  of  real  estate,  all 
of  which,  except  a  fann  of  129  acres,  was  free  from  encum- 
brance ;  the  farm  was  under  a  mortgage  for  $3,000,  executed 
since  tlie  death  of  said  David.  The  money  was  raised  for 
the  benefit  of  Joram,  one  of  the  executors.  Moses,  the  other 
executor,  knew  of  said  mortgage  and  the  purpose  for  which 
it  was  made,  and  yet  suffered  it  to  remain  a  lien  on  said  farm 
for  several  years  prior  to  the  death  of  said  Joram. 

That  Moses  Petrie  is  an  old  man,  unacquainted  with 
accounts,  and  wholly  unfit  to  act  as  trustee  in  the  keeping  of 
accounts.  Houses  on  the  land,  left  by  the  testator,  were  per- 
mitted to  remain  unoccupied. 

That  tlie  farm  worth  $3,000  is  rented  for  five  years,  for 
$160  per  year.  The  village  property  is  so  managed  that 
Moses  claims  he  receives  but  $600  therefor  annually.  Debts 
due  from  the  estate  are  left  unpaid.  Moses  has  received 
moneys  belonging  to  th^  estate,  the  amount  of  which  is 
unknown  to  the  plaintifil 

TJiat  the  plaintiff  alleges  that  the  bequest  to  the  village  of 
Little  Falls  is  void,  and,  if  not  paid,  should  be  so  declared. 

He  further  alleges  that  he  is  informed  and  believes  that  ho 
is  entitled  to  have  it  ascertained  what  the  annual  income  of 
the  estate  is,  after  the  payment  of  the  debts  of  said  estate, 
and  a  sum  sufiicient  to  educate  him  and  Charles  L.  be  set 
aside  for  that  purpose. 

That  legacies  to  sixteen  of  the  legatees  have  been  paid  and 
also  the  amount  directed  to  be  paid  to  the  several  clergymen. 

It  is  alleged  that  the  bequest  for  the  education  of  poor 
children  is  void. 

That  the  representatives  of  Joram  Petrie  claim  that  there 
is  due  from  the  estate  of  David  sundry  demands  which  are 
either  unfounded  or  outlawed. 

That  Moses  and  Joram  Petrie  had  received  divers  sums  of 
money,  as  executors  of  David,  for  which  moneys  the  repre- 
sentatives of  Joram  ought  to  account. 
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The  complaint  then  demands  as  relief: 

let.  An  accounting. 

2d.  That  provision  in  the  will  providing  tnat  fifty  dollars, 
for  ten  years,  be  applied  to  the  education  of  poor  children, 
be  declared  void. 

3d.  That  the  legacy  to  the  village  of  Little  Falls,  if  not 
paid,  be  declared  void. 

4th.  That  the  rights  of  the  plaintiff  and  Cliarles  L.  Petrie 
to  HH  education  out  of  the  estate  of  the  testator  be  established 
and  determined,  and  the  duty  of  the  executors  in  reference 
» thereto  be  also  determined. 

5th.  That  the  executors  be  restrained  from  paying  out  of, 
or  in  any  manner  charging,  tlie  estate  of  said  David  Petrie 
with  the  debts  formerly  held  by  said  Moses  Petrie,  except  as 
the  court  may  order. 

To  this  complaint,  of  which  the  above  is  an  abstract,  the 
defendant,  Fannie  Cottle,  individually  and  as  administratrix  of 
Joram  Petrie  and  Moses  Petrie,  demurs  on  the  following 
grounds : 

1.  Defect  of  parties  plaintiff. 

2.  Defect  of  parties  defendant. 

3.  Several  causes  of  action  have  been  improperly  joined. 

4.  Plaintiff  has  no  legal  capacity  to  sue. 

5.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

Fannie  Cottle  individually  demurs  to  the  complaint  on  the 
further  ground  that  the  facts  alleged  in  the  complaint,  except 
so  much  as  charges  the  bequest  to  the  village  of  Little  Falls 
void,  and  that  if  paid  the  executors  who  paid  it  should  account 
for  it,  and  that  the  plaintiff  is  entitled  to  have  the  amount  of 
the  income  of  the  estate  ascertained,  and  a  sufficient  amount 
set  apart  to  educate  him  and  the  said  Charles,  do  not  consti- 
tute a  cause  of  action. 

The  demurrers  were  overruled  and  leave  given  to  defend- 
ants to  answer  on  payment  of  costs.  From  this  order  the 
defendants  appeal. 
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F.  P.  Sizer  and  0.  0.  CotiUj  for  the  appellants. 

« 

Charles  G.  Burrows^  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  J  J. 

MuLLiN,  P.  J.  By  the  will  the  real  and  personal 
property  of  the  testator  were  conveyed  to  the  exeen- 
tors  in  trust  to  pay  debts  and  legacies.  They  are  to  be 
treated,  therefore,  as  trustees,  and  as  such  they  are  to  account 
in  equity  for  the  property  so  conveyed  to  them  in  trust.  Part 
of  the  relief  sought  by  the  plaintiff  is  an  accounting  by  the 
trustees;  but  to  an  action  to  compel  an  accounting  all  persons 
interested  in  obtaining  an  accounting  must  be  made  parties. 

Story, in  his  work  on  Equity  PI.,  §  219,  says:  "Whenever 
different  persons  are  interested  in  an  account,  though  not  in 
the  same  right,  they  should  all  be  joined,  as  for  instance  heirs 
and  personal  representatives,  residuary  legatees  and  distribu- 
tees, mortgagors  and  mortgagees,  and  their  assignees.  (Sortore 
V.  ScoUy  decided  in  this  department  in  March  last.*) 

If  tlie  legatees  whose  legacies  under  the  will  have  been 
paid  gave  to  the  executors  agreements  to  refund,  as  they  (the 
executors)  had  the  right  to  require  the  legatees  to  give,  they 
are  still  interested  in  the  estate,  and  entitled  to  be  heard  on 
the  accounting.  But  if  no  such  agreement  to  refund  was 
given,  there  are  still  several  persons  interested  in  the  account- 
ing who  are  not  made  parties. 

To  an  action  for  an  accounting  by  trustees  the  personal 
representatives  of  a  deceased  trustee  are  necessiiry  parties, 
unless  it  is  conceded  that  no  part  of  the  estate  came  into  his 
hands.  Even  then,  the  protection  of  his  estate  would  seem 
to  require  that  his  representatives  be  made  parties.  {King 
V.  TalboUy  40  N.  Y.,  76 ;  Soriore  v.  Scoit^  supra,) 

Whether  there  are  any  personal  representatives  of  Jost  D. 
Petrie,  a  deceased  trustee,  does  not  appear ;  but  if  there  are 

*  Reported  6  Lans.,  271. 
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none,  representatives  should  be  appointed  and  made  parties. 
His  heirs-at-law  do  not  represent  him  for  the  purposes  of 
stating  an  account  of  the  trust  estate. 

James  Bowen,  who  is  entitled  to  an  allowance  out  of  the 
income  of  the  testator's  estate  toward  his  education,  and  the 
children  of  Elizabeth  Staring,  toward  whose  education  money 
is  to  be  paid  annually,  are  all  necessary  parties  to  the 
accounting. 

It  is  nnnecessary  to  name  all  the  persons  who  should  be, 
but  who  are  not,  made  parties.  It  is  sufficient  to  say  that  all 
should  be  made  parties  who  have  an  interest  in  the  estate; 
and  tl)e  complaint  is  defective  so  long  as  any  such  persons 
are  omitted. 

It  was  the  duty  of  the  trustees  to  determine  what  sura 
the}^  would  pay  annually  to  the  plaintiff  and  Charles  L. 
Petrie  toward  their  education,  and  out  of  the  property  of  the 
estate  to  invest  on  interest  such  a  sum,  as  principal,  as  that 
the  interest  would  raise  the  sum  decided  to  be  necessary  for 
their  education.     {King  v.  Talhott^  supra.) 

This  could  be  done  only  in  the  contingency  that  the  assets 
in  the  hands  of  the  trustees  were  sufficient  to  pay  the  com- 
missions of  the  trustees,  funeral  expenses  and  the  debts  of 
the  estate. 

After  these  were  satisfied,  then  the  plaintiff  and  Charles 
were  entitled  to  have  enough  of  the  remainder  of  the  estate 
invested  to  produce  the  amount  to  which  they  were  entitled. 

The  will  directs  the  amount  which  is  to  be  applied  to  the 
education  of  Charles  D.  and  the  plaintiff,  to  be  paid  from  the 
income  of  the  estate.  If  this  provision  is  construed  strictly, 
it  might  preclude  such  an  appropriation  and  investment  as  is 
suggested  above,  and  compel  the  tnistees  to  keep  the 
income  together,  and  out  of  it  to  pay  the  legacies.  But  such 
a  construction  might  result  in  depriving  the  plaintiff  and 
Charles  of  the  sum  deemed  necessary,  for  a  part  or  all  of  the 
time,  should  the  assets  prove  insufficient  to  pay  the  debts  and 
legacies. 

It  would,  therefore,  seem  to  me  the  preferable  mode  in 
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which  to  give  effect  to  the  intention  of  the  testator  to  set 
apart  a  sum  which  would  yield  as  interest  annually  the 
amount  required. 

A  legacy  for  education,  like  one  for  maintenance,  must  be 
paid  in  preference  to  the  general  legacies  given  by  the  will, 
if  the  assets  are  sufficient  for  the  purpose. 

If,  therefore,  there  is  any  doubt  as  to  the  sufficiency  of  the 
assets  to  pay  all  the  debts  and  legacies,  the  plaintiff  has  the 
right  to  require  the  trustees  to  account,  and  to  compel  them 
to  invest  sufficient  to  yield  as  interest  the  amount  deemed 
sufficient  by  the  trustees  to  educate  him. 

To  arrive  at  the  condition  of  the  estate,  it  is  indispensable 
that  the  validity  of  tlie  bequests  be  determined ;  hence,  the 
necessity  of  asking  in  this  action  a  determination  of  the  vali- 
dity of  the  bequest  to  the  village  of  Little  Falls,  and  for  the 
education  of  poor  children. 

A  cause  of  action  against  the  representatives  of  Joram  Petrie 
to  collect  assets  which  may  have  come  to  his  hands  cannot 
be  joined  with  either  of  those  above  mentioned  for  two  rea- 
sons. 

1st.  Because  the  plaintiff  cannot  maintain  an  action  to 
recover  assets.  Such '  an  action  can  only  be  maintained  by 
the  personal  representatives  of  the  latter. 

2d.  Because  it  is  a  cause  of  action  separate  and  distinct 
from  that  for  an  accounting  or  to  determine  the  validity  of 
the  legacies,  and  does  not  arise  out  of  the  same  transaction 
within  the  meaning  of  the  Code. 

If  the  surviving  tnistee  was  insolvent  (which  is  not  charged) 
the  plaintiff  might  maintain  an  action  to  restrain  him  from 
applying  the  funds  of  the  estate  to  the  payment  of  fictitious 
or  outlawed  debts,  or  committing  any  other  breach  of  trust. 
When,  however,  the  executor  is  solvent  he  may  pay  such 
debts  as  he  pleases ;  but  if  he  pays  debts  not  legally  chargea- 
ble to  the  estate  he  does  so  in  his  own  wrong,  and  the  payment 
will  be  disallowed  in  the  settlement  of  his  account. 

The  plaintiff  says  that  he  does  not  know  that  Moses  Petrie 
is  solvent;  he  should  know  that  he  is  not  before  he  can 
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require  the  conrt  to  assume  to  control  his  action  as  trustee,  or 
to  remove  him  from  the  trust 

Other  insurmountable  difficulties  in  maintaining  the  action, 
as  it  is  set  out  in  the  complaint,  lie  in  plaintiff's  waj ;  but  it 
is  unnecessary  to  refer  to  them  more  particularly,  as  the  diffi- 
culties already  suggested  will  enable  the  pleader  to  prepare 
a  complaint  that  will  obviate  them. 

The  order  of  the  Special  Term  must  be  reversed,  and  leave 
given  to  the  plaintiff  to  amend  his  complaint  on  payment  of 
costs  of  the  demurrer  and  of  this  appeal.  If  he  does  not 
amend,  then  judgment  is  ordered  in  favor  of  the  defendants 
on  the  demurrer,  with  costs. 

Judgment  accordingly. 


Margabet  Griswolb,  Respondent,  v.  Alexandbb  G.  Psbbt 
et  al..  Overseers  of  the  Poor,  &c..  Appellants. 

(General  Teem,  Fourth  Department,  June,  1872.) 

A  purchaser  of  land  from  a  trastee  with  power  to  convey  only  on  the  hap- 
pening of  an  event,  which  is  a  condition  precedent,  must  ascertain  at 
his  peril  whether  the  condition  has  been  fulfilled.  And  this  is  so,  even 
although  the  deed  recites  performance  of  the  condition. 

It  is  otherwise,  under  a  condition  subsequent,  under  1  R.  8.,  730,  §  66. 

Accordingly,  where  trustees  had  power  to  sell  only  in  case  there  shonM 
be  a  deficiency  of  income  for  certain  purposes,  and  conveyed,  reciting 
the  condition  and  a  deficiency  under  it, — Held^  that  their  conveyance 
was  void,  it  appearing  there  was  in  fact  no  such  deficiency. 

To  justify  a  sale  the  trustees  should  state  an  account  and  show  a  deficiency 
in  point  of  fact  An  ofier  to  show  payments  of  portions  of  the  income^ 
without  going  this  length,  is  insufficient 

Trustees  should  proceed  for  settlement  of  their  accounts  against  the 
eestuis  que  trust  before  assuming  to  act  on  a  fulfillment  of  the  condition. 

This  was  an  appeal  by  the  defendants  from  a  judgment 
entered  on  the  referee's  report,  in  the  plaintiffs  favor.  The 
facts,  as  they  appeared,  were  these,  viz. : 

On  the  13th  August,  1854,  John  Eastland,  of  Bethany,  in 
the  county  of  Genesee,  departed  this  life,  leaving  a  last  will, 
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in  and  by  wliich  he  gave  and  devised  to  his  daughters  Eliza- 
beth and  Nancy,  both  of  whom  were  non  compos  mentisy  the 
income  of  a  farm  of  land  situate  in  said  town,  containing  105 
acres,  except  so  much  (so  it  was  provided)  as  should  be  neces- 
sary for  his  (the  testator's)  support  and  maintenance  during 
his  natural  life,  the  income  to  be  theirs  during  their  natural 
lives,  and,  after  deducting  sufficient  for  hlB  support,  to  be 
applied  by  his  executors  for  the  support  of  Elizabeth  and 
Nancy  in  the  following  manner,  viz. :  the  executors  were 
authorized  and  required  to  give  the  whole  remaining  income 
of  the  piece  of  land  to  such  person  or  persons  as  should 
faithfully  take  care  of  and  provide  for  Elizabeth  and  Nancy, 
and  so  long  as  they  should  do  so.  The  executors  were 
also  authorized  to  see  that  proper  care  should  be  taken  of 
the  piece  of  land,  and,  if  the  remaining  income  thereof 
should  be  insufficient  for  the  support  of  Elizabeth  and  Nancy, 
after  deducting  for  testator's  support,  to  sell  at  private  sale 
so  much  of  the  land  as  they  should  deem  necessary  for  the 
support  of  Elizabeth  and  Nancy.  At  the  decease  of  Eliza- 
beth and  Nancy  the  testator  directed  that  the  farm,  or  so 
much  of  it  as  should  remain  after  the  support  of  himself  and 
of  his  daughters  Elizabeth  and  Nancy,  should  be  equally  and 
equitably  divided  by  his  executors  between  those  persons  who 
should  have  faithfully  taken  care  of  and  supported  Elizabeth 
and  Nancy  and  himself,  from  and  after  the  1st  April,  1850,  in 
proportion  to  the  time  that  each  person  should  have  so  done. 
Xhe  testator's  daughter  Margaret  was  to  share  in  the  division 
of  the  farm,  for  one  year  from  the  Ist  April,  1850,  and  for  all 
the  time  that  she  had  taken  care  of  Elizabeth  and  Nancy  and 
himself,  and  for  all  the  time  that  she  should  take  care  of  them. 
The  testator  defined  ''supporting"  to  be  an  application  of 
the  farm  for  the  purpose  of  support. 

By  a  subsequent  clause  of  the  will  it  was  provided  that  the 
testator's  daughter,  Margaret,  should  have  a  home  in  the 
dwelling-house  on  the  farm,  as  long  as  she  should  remain 
unmarried,  but  should  support  herself. 

Kobert  Eastland  and  A.  W.  Page  were  appointed  executors 
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of  the  will.  The  will  was  duly  proved  before  the  surrogate 
of  Qenesee  county.  Letters  testamentary  were  duly  issued 
to  them,  and  they  entered  upon  their  duties  as  executors. 

Nancy  Eastland  died  on  the  6th  October,  1855,  Elizabeth 
on  the  28th  June,  1870.  Margaret  Qriswold  and  Jane 
Lincoln  supported  the  testator  and  Elizabeth  and  Nancy. 
Joseph  Eastland  also  supported  them.  Robert  Eastland, 
John  E.  Chittenden,  Joseph  Eastland,  Polly  Chittenden  and 
Mary  Jane  Chittenden  supported  Elizabeth  for  several  periods 
of  time  mentioned  in  the  report  of  the  referee.  On  the  24th 
March,  1858,  the  executors  of  John  Eastland  sold  and  conveyed 
thirteen  acres  of  the  land  above  mentioned  to  Robert  Young. 
In  the  deed  the  provisions  of  the  will  respecting  the  dispo- 
sition of  the  farm  of  105  acres  were  recited,  and  also  that  the 
income  of  the  premises  were  insuflBcient  for  the  support  of 
Elizabeth  and  Nancy,  the  testator's  daughters,  and  that  the 
grantors  therefore  deemed  it  necessary,  pursuant  to  the  author- 
ity contained  in  the  will,  to  sell  a  part  of  the  premises,  and 
that  they  therefore,  in  pursuance  of  such  power  and  in  con- 
sideration of  $336.55,  sold  and  conveyed-  the  premises 
described,  and  the  deed  contained  a  covenant  of  warranty. 

Robert  Young,  the  grantee  above  named,  died  in  1858, 
leaving  a  will  appointing  Sally  Young  his  executrix.  In  1859 
she  conveyed  thirteen  acres  to  Joseph  Eastland,  and  in  1864 
the  latter  conveyed  the  same  to  the  defendants.  Perry,  Brown 
and  Griswold,  overseers  of  the  poor  of  the  county  of  Genesee, 
who  entered  into  possession  under  their  deed  and  claimed  the 
premises  by  virtue  thereof. 

John  Eastland,  the  testator,  left  several  sons  and  daughters 
besides  Elizabeth  and  Nancy  above  named.  The  plaintiff, 
Margaret  Griswold,  is  one  of  the  testator's  daughters  who 
is  named  in  said  will,  and  who  supported  for  for  a  tinie 
the  testator  and  Elizabeth  and  Nancy  under  the  will.*  She 
brought  this  action  to  set  aside  the  conveyance  of  the  thir- 
teen acres  by  the  executors  of  her  father  to  Young  and 
the  subsequent  conveyances  of  the  same  premises,  as  being 
given  in  violation  of  the  powers  conferred  by  the  will  of  her 
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father,  the  income  of  the  105  acres  being  at  all  times  more 
than  enough  to  support  the  testator  and  his  daughters  Kancy 
and  Elizabeth.  The  plaintiff  insisted  that  the  whole  of  the 
105  acres  belonged,  by  virtue  of  the  will  of  her  father,  in  cer- 
tain proportions,  to  those  who  supported  the  testator  and  his 
two  daughters,  in  proportion  to  the  length  of  time  each  ren> 
dered  such  support,  and  that  she,  as  one  of  the  persons,  was 
entitled  to  an  undivided  seventh  part  of  the  105  acres.  She 
demanded  judgment,  that  the  deed  from  the  executors  of  her 
father  for  the  thirteen  acres  be  declared  void.  If  that  relief 
was  not  granted,  she  then  asked  that  the  surviving  executor 
of  her  father's  will  should  divide  the  residue  of  the  105  acres 
between  her  and  Jane  Lincoln  as  follows:  Four-fifths  to 
plaintiff,  and  one-fifth  to  Jane.  And  if  it  should  be  held 
that  the  land  passed  to  the  heirs  of  John  Eastland,  deceased, 
as  if  no  will  had  been  made,  that  then  the  same  be  appor- 
tioned amongst  the  heirs,  or  that  the  land  should  be  sold  and 
the  proceeds  divided.  The  overseers  of  the  poor  answered, 
insisting  on  the  validity  of  the  conveyance  to  them. 

On  the  trial,  the  will  of  John  Eastland  was  put  in  evi- 
dence, and  the  length  of  time  the  several  persons  who  had 
supported  tlie  testator,  and  his  daughters  Elizabeth  and 
Nancy,  was  proved. 

It  was  conceded  that  the  income  of  the  farm  was  sufficient 
to  support  those  persons  during  and  throughout  their  lives. 
The  conveyances  from  the  executors  to  Young,  and  from  his 
executrix  to  Joseph  Eastland,  and  from  him  to  the  overseers 
were  also  proved. 

The  defendants  offered  to  prove  that,  prior  to  a  final  settle- 
ment, the  executors  had  incurred  costs  in  defending  an  action 
brought  by  one  Lincoln,  as  assignee  of  Margaret  Eastland, 
to  the  amount  of  $222.80;  which  snm  the  surrogate  had 
refused  to  allow  the  executors  on  their  final  accounting 
before  him.  The  plaintiff's  counsel  objected  to  the  evidence 
and  it  was  rejected  by  the  referee. 

The  defendants  also  offered  to  prove  that  the  Lincoln  suit 
was  brought  to  recover  for  wheat  sown  on  the  farm  mentioned 
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in  the  will  after  the  death  of  the  testator,  together  with  other 
property,  and  a  part  of  the  recovery  was  for  the  wheat  sown 
after  the  death  of  the  testator.  The  plaintiff's  counsel 
objected  to  the  evidence,  and  it  was  rejected  by  the  referee. 

The  defendants  also  offered  to  prove  that  one  Scoins  had 
sued  the  executors  to  recover  for  wheat  sown  after  the  testa- 
tor's death,  and  that  the  executors  defended  the  action  and 
paid  out  therefor  sixty-three  dollars.  The  evidence  was 
objected  to  by  plaintiff's  counsel  and  rejected  by  the  referee. 

The  defendants  offered  to  prove  the  items  of  their  account, 
and  that  the  suits  had  been  defended  in  good  faith.  The 
evidence  was  objected  to  by  the  plaintiff's  counsel  and 
rejected  by  the  referee. 

The  referee  ruled  and  decided  that  the  costs  and  disburse- 
ments incurred  by  the  executors  in  the  administration  of  the 
estate,  prior  to  the  final  decree  of  the  surrogate,  should  be 
excluded,  and  that  such  costs  and  disbursements  by  the  execu- 
tors, after  such  final  decree,  might  be  given  in  evidence ;  to 
which  ruling  and  decision  defendants'  counsel  excepted. 

The  surrogate,  upon  the  presentation  of  the  account  of  the 
executors,  and  a  final  accoimting  asked  for,  had  referred  it 
to  an  auditor  to  take  proofs  and  report  what  part  thereof 
should  be  allowed,  and  what  part,  if  any,  disallowed ;  who 
reported,  amongst  other  things,  that  two-thirds  of  the  amount 
paid  by  the  executors  for  costs  and  expenses  in  the  suits  above 
mentioned  should  be  allowed  to  them.  But  the  surrogate 
refused  to  confirm  that  part  of  the  report,  and  disallowed  such 
item  without  prejudice  to  the  right  of  the  executors  to  pre- 
sent said  claim  on  the  final  settlement  of  their  account  for 
expenses  incurred  in  the  care  and  management  of  the  real 
estate. 

The  referee  found  the  facts  aforesaid,  with  others  not 
necessary  to  a  decision  of  the  questions  presented  by  this 
appeal.  He  also  found  that  there  were  no  liens  on  the  pre- 
mises mentioned  in  the  will;  that  they  were  incapable  of 
partition,  and  were  worth  $5,000.  He  decided  as  matter  of 
law  that  the  will  of  the  testator  was  valid ;  that  the  executors 
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took  a  fee  in  said  lands  by  implication ;  that  on  the  death  of 
Elizabeth  the  survivor  of  the  two  daughters,  who  were  non 
oompoB  mentisy  the  fee  descended  to  the  persons  who  had 
supported  the  testator  and  his  daughters,  in  certain  propor- 
tions stated  by  him,  as  remainder-men  and  tenants  in  com- 
mon ;  that  on  the  death  of  said  Elizabeth  the  estate  the  execu- 
tors had  in  said  land  terminated,  and  an  estate  in  fee  vested 
in  the  remainder-men  above  named ;  that  the  conveyance  by 
the  executors  of  the  thirteen  acres,  above  mentioned,  was 
inoperative  and  void  and  vested  no  estate  in  the  grantee,  and 
that  the  overseers  of  the  poor  had  no  title  to  nor  interest  in 
said  premises.  He  ordered  judgment,  that  said  premises  be 
sold  and  the  proceeds,  after  paying  costs,  &c.,  divided 
amongst  the  remainder-men  in  the  proportions  specified  in 
said  judgment. 

The  overseers  excepted  to  the  conclusions  of  law  contained 
in  the  report  of  the  referee,  and  they  alone  appeal. 

A.  P.  Laningy  for  the  appellant. 

Peck  ds  Boweriy  for  the  respondent. 

Present — Mullin,  P.  J.,  Johnsoit  and  Taloott,  JJ. 

MuLLiN,  p.  J.  It  is  not  necessary  for  us  to  determine 
whether  the  executors  of  the  will  of  John  Eastland  took  a 
fee  by  implication  under  said  will  in  the  land  devised  thereby, 
or  whether  they  were  clothed  with  a  mere  power  in  trust  to 
sell  said  lands  in  the  event  the  income  therefrom  was  not 
sufficient  to  support  the  testator  and  his  daughters,  Elizabeth 
and  Nancy,  as  in  either  case  they  had  power  to  sell  any  part 
of  the  land  described  in  the  will  only  in  the  event  the  income 
proved  insiifficient  for  the  support  of  said  persons. 

There  is  great  hardship  in  requiring  a  bona  fde  purchaser 
for  value,  in  order  to  establish  a  valid  title  to  land  purchased 
of  a  trustee  who  is  authorized  to  convey,  on  the  happening  of 
some  future  event,  to  prove  that  such  event  had  occurred 
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when  its  occurrence  is  asserted  by  the  trustee,  who  alone  can 
know  whether  it  has  or  has  not  in  fact  occurred.  But  the 
]}oint  seems  to  be  too  well  and  too  long  established  to  be  con- 
sidered open  to  discussion. 

In  Hill  on  Trustees,  478,  it  is  said  a  power  of  sale,  like  all 
other  powei*s,  can  be  exercised  only  in  the  mode  and  subject 
to  the  conditions,  if  any,  prescribed  by  the  instrument  creating 
the  power.  Therefore,  when  the  trust  is  to  sell  after  the 
death  of  the  tenant  for  life,  a  sale  in  his  lifetime  will  be  bad, 
even  though  made  under  a  decree  of  the  court.  Upon  the 
same  principle,  when  the  power  of  sale  is  to  be  exercised 
only  on  some  conditional  event,  such  as  the  deficiency  of 
another  estate  to  answer  certain  charges,  or  upon  the  purchase 
and  settlement  of  another  estate  to  the  same  uses,  the  power 
cannot  be  exercised  without  the  literal  performance  of  these 
conditions. 

As  regards  purchasers  from  trustees,  under  powers  of  this 
description,  there  is  a  material  difference  whether  the  condi- 
tions annexed  to  the  exercise  of  the  power  is  precedent  or 
subsequent.  If  precedent,  its  performance  is  essential  for 
giving  existence  to  the  power  of  sale,  and  no  sale  under  the 
power  can  by  possibility  be  maintained,  unless  the  condition 
be  performed.  But  when  the  condition  is  subsequent,  the 
power  of  sale,  will  attach  independently  of  the  performance 
of  the  condition.  This  distinction  between  conditioTia prece- 
dent and  stibsequent  is  recognized  in  Tiffany  &  BuUard  on 
Trustees,  767. 

In  Richardson  v.  Sharpe  (29  Barb.,  222)  a  sale  by  execu- 
tors of  real  estate  was  held  void,  made  eight  years  after  the 
testator's  death,  that  the  will  required  to  be  sold  within  seven 
yeare  after  that  event. 

In  Briggs  v.  Davis  (20  N.  T.,  16),  fifteen  trustees,  holding 
lands  in  trust  for  creditors,  reconveyed  them  to  the  grantor 
by  deed,  which  recited  that  the  trust  had  been  executed,  when, 
in  fact,  there  were  cestuis  que  trust  entitled  to  a  sale  and  dis- 
tribution of  the  proceeds,  and  the  debtor,  after  such  convey- 
ance, mortgaged  the  same  to  one  having  constructive  but  not 
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actual  notice  of  the  trust  and  recouveyance,  it  was  held  that 
the  mortgagee  took  subject  to  the  trust.  It  was  said  that  the 
purchaser  takes  no  benefit  from  the  recitals  in  the  deed  to 
him  that  the  debts  had  been  paid,  but  he  must  ascertain,  at 
his  peril,  tliat  such  is  the  fact.  The  reconveyance  being  in>n 
contravention  of  the  trust  is  absolutely  void,  and  the  legal 
estate  remained  in  the  trustees.  (See,  also,  Allen  v.  De  Witt, 
3  Corns.,  276 ;  Cleveland  v.  Boerum^  27  Barb.,  252 ;  Rose- 
hoom  V.  Mosher,  2  Den.,  61 ;  Barber  v.  Cary^  UN.  Y.,  397.) 

When  the  condition  is  subsequent,  such  as  the  application 
of  the  proceeds  of  the  sale  of  land  to  tlie  payment  of  debts, 
the  purchaser  is  by  section  85  of  3  R.  S.,  5th  ed.,  p.  22, 
relieved  from  any  obligation  to  see  to  the  application  of  the 
proceeds  to  such  use ;  and  in  other  cases  he  is  not  responsible 
for  the  misconduct  of  the  trustee,  unless  he  is  colluding  with 
him  to  defraud  tlie  person  entitled  to  the  benefit  of  the  pro- 
ceeds or  some  part  thereof. 

The  condition  in  this  ease  was  a  condition  precedent ;  and 
if  the  cases  cited  are  law,  the  sale  by  the  executors,  under 
which  the  overseers  claim,  is  utterly  void.  The  evidence 
offered  by  the  defendants  was  properly  rejected. 

By  the  will  the  whole  income  of  the  farm  was  required  to 
be  applied  to  the  support  of  three  of  the  persons  entitled  to 
be  supported  under  the  will. 

If  it  was  sufiicient  for  the  support  of  three  of  them,  it  was 
surely  sufficient  for  the  support  of  one  of  them,  with  a  sur- 
plus over.  From  this  surplus  charges  for  taking  care  of  the 
property  could  properly  be  paid.  But  the  executors  were  not 
required  to  wait  until  the  beneficiaries  were  dead  in  order  to 
apply  sufficient  of  the  yearly  income  to  pay  such  expenses. 
But  before  they  could  justify  a  sale  of  the  lands  to  make  good 
a  deficiency  thus  created,  it  was  necessary  for  them  to  state 
an  account  and  show  that  such  deficiency  did  in  fact  exist. 

The  offer  does  not  go  that  length.  The  facts  proposed  to 
be  proved  would  show  that  some  $250  had  been  paid  out  by 
them  ;  but  how  much  surplus  of  income  there  w^as  to  apply 
toward  it,  is  not  shown  or  offered  to  be  shown. 

Lansihq — ^VoL.  VIL        14 
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It  seems  to  me  that  it  was  the  duty  of  the  executors  to 
proceed  against  the  cestuis  que  trust  for  a  settlement  of  their 
account  before  they  could  assume  to  act,  on  the  ground  that 
the  income  was  insufficient  to  the  support  of  either  or  all  of  the 
beneficiaries. 

In  dealino:  with  the  real  estate  the  executors  were  not  act* 
ing  as  executors  but  as  trustees,  and  for  that  reason  the  sur- 
rogate rightly  refused  to  settle  their  account  relating  to  the 
real  estate. 

If  the  foi*egoing  views  are  correct,  the  right  of  the  trustees 
to  be  paid  their  expenses  incurred  in  the  preservation  of  the 
property  is  not  lost,  but  may  be  adjusted  in  the  distribu- 
tion of  the  proceeds  of  the  sale  amongst  the  persons  entitled. 

The  judgment  of  the  referee  must  be  affirmed  with  costs. 

Judgment  affirmed. 


Nathak  Whtting,  Receiver,  &c.,  Appellant,  v.  Caleb  Bab- 
BKTT  and  Ltdia  Babbett,  Respondents. 

(Gbnsral  Term,  Foubth  Dbpabthbnt,  Juive,  1872.) 

Where  the  owner  of  personal  property  makes  a  verbal  gift  of  it  the 
donee  acquires  a  perfect  title,  if  he  obtains  possession  of  the  property 
before  revocation  of  the  gift  by  the  donor,  although  it  was  not  present  or 
even  in  esse  when  the  gift  was  made.    (Per  Mullin,  P.  J.) 

The  consent  of  the  donor  that  the  donee  shall  take  the  property  as  owner 
must  be  presumed,  unless  revoked,  until  possession  is  obtained.    (Id,) 

A  recognition  of  the  donee^s  ownership,  by  the  donor,  of  property  not 
present  or  in  esse  at  the  time  of  the  gift,  after  the  former  has  taken  poa 
session,  renders  the  gift  a  perfect  one,  and  completely  transfers  the  title 

A  soldier's  bounty  money  being  exempted  from  execution  and  proceed > 
ings  supplementary  thereto  by  statute  (chap.  578  of  1864,  §  4),  the 
creditors  of  the  soldier  cannot  interfere  with  it  either  in  his  hands  or  in 
the  hands  of  his  donee,  and  he  having  given  it  to  his  wife,  and  it 
having  been  invested  by  her  in  the  purchase  of  real  estate,  the  deed 
cannot  be  set  aside  at  the  instance  of  the  husband's  creditors. 

This  action  was  brought  by  Whiting,  who  was  appointed 
receiver  of  the  property  of  Caleb  Barrett  in  proceedings  sup- 
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piemen  tar  J  to  execution  in  an  action  brought  in  this  court 
by  Green  Parker  against  Barrett,  in  which  judgment  was 
docketed  in  favor  of  Parker,  on  the  24th  of  April,  1867,  for 
$293.98  damages  and  costs,  and  also  to  set  aside  a  deed  given 
bj  one  Hall  to  the  defendant,  Ljdia  Barrrett. 

In  August,  1864,  Barrett  entered  the  army  and  thereupon 
became  entitled  to  a  bounty  of  $1,000.  He  gave  directions 
to  the  supervisors  of  the  town,  to  fill  the  quota  of  which  he 
had  volunteered,  to  give  the  bonds  to  whidi  he  was  entitled 
to  his  wife,  and  it  was  so  done,  and  she  kept  them  in  her  pos- 
session till  her  husband's  return. 

Barrett  was  in  the  army  some  ten  months,  when  he  was 
discharged,  and  returned  home.  He  then  took  the  town 
bonds  and  changed  them  for  bonds  of  the  United  States,  and 
delivered  them  to  his  wife,  who  kept  possession  of  them  until 
March,  1867,  when  he  was  applied  to  by  one  Greenly  to  lend 
him  (G.)  some  money.  Barrett  told  him  he  had  none,  but 
his  wife  had,  which  he  thought  she  would  let  him  have.  B. 
sold  the  bonds,  made  a  loan  to  Greenly,  and  took  a  note  pay- 
able to  Mrs.  B.    That  note  was  paid  in  November,  1868. 

After  the  money  had  been  in  the  house  a  few  days,  B.  told 
his  wife  it  ought  to  be  drawing  interest,  and  he  thereupon 
loaned  $700  of  it,  and  took  a  note,  by  direction  of  his  wife, 
payable  to  their  son. 

In  1868  B.  applied  to  one  Hall  to  purchase  a  farm  of  land 
of  him,  lying  in  the  town  of  Worth,  in  the  county  of  Jeffer- 
son, and  after  some  negotiation  a  purchase  was  made,  as  B. 
<%iys,  by  the  direction  of  his  wife,  at  $600 ;  $300  of  which  was 
paid  down  to  H.  For  the  balance,  $300,  a  bond  and  mortgage 
were  given.  One  hundred  and  fifty  dollars,  which  had  been 
loaned  by  B.,  were  collected  and  paid  on  the  mortgage,  and 
the  balance  was  paid  by  Mrs.  B.  out  of  money  received  from 
her  father. 

Mrs.  B.  testified  that  before  her  husband  left  for  the  army 
he  gave  her  the  bonds  to  which  he  was  entitled  in  payment  of 
his  bounty. 

The  court  below  held  and  decided  that  this  was  a  gift  of 
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the  bonds  to  Mrs.  B.,  and  that  she  was  entitled  to  hold  the 
land  purchased  with  the  avails  thereof  as  against  the  creditors 
of  her  husband.    From  this  judgment  the  plaintiff  appeals. 

JV.  Whiting  (in  person),  for  the  appellant. 

M.  -fir.  Merwirij  for  the  respondent. 

Present — ^Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 

MuLLiN,  P.  J.  Delivery  of  the  thing  given  is  absolutely 
essential  to  make  valid  the  gift ;  but  it  is  not  essential  that  the 
delivery  should  be  directly  to  the  donee.  It  may  be  deliv- 
ered to  another  person  for  him.  {Hunter  v.  Hunter^  19 
Barb.,  631.) 

I  do  not  find  any  case  in  which  it  has  been  held  that  a 
parol  gift  of  property  not  in  esse  or  not  in  the  possession  or 
under  the  control  of  the  donor  at  the  time  of  the  gift  is  valid 
where  the  donor  subsequently,  and  before  there  is  any  revoca- 
tion of  the  gift  by  the  donor,  obtains  the  possession,  and  the 
donor  thereafter  recognizes  the  donee  as  owner,  nor  do  I  find 
any  decisions  to  the  contrary. 

In  Brooks'  Abridgment  it  is  said,  *'  if  the  owner  of  goods 
which  are  at  York  give  them  to  J.  L.,  who,  at  the  time  of 
the  gift,  is  in  London,  and  before  J.  L.  has  obtained  actual 
possession  of  the  goods  a  stranger  takes  them,  J.  L.  may 
maintain  an  action  of  trespass  against  the  stranger,  for  by 
the  gift  he  acquired  a  general  property  in  the  goods." 
{Sprately  v.  Wilson^  3  Eng.  Com.  Law,  10,  note.) 

The  reporter,  after  reciting  the  passage  from  Brooks,  says; 
"  But  there  is  no  case  which  goes  to  the  extent  of  stating  that 
the  donor  or  his  representatives  might  not  retract  a  gift 
unaccompanied  with  possession." 

In  Shower  v.  Pilick  (4  Exch.,  478),  it  was  held  that  a  mere 
verbal  gift  of  a  chattel  to  a  person  in  whose  possession  it  is 
does  not  pass  any  property  to  the  donee. 

The  direct  opposite  of  tliis  was  held   in   Champney  t. 
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Blanchard  (39  N.  T.,  111).  The  plaintiff  held  in  her  hands 
money  of  the  decedent,  Bubjeet  to  her  order,  of  which  a 
memorandum  was  made  and  held  by  the  latter.  The  dece- 
dent delivered  to  the  plaintiff  the  memorandum,  with  a  specific 
declaration  that  she  gave  her  those  moneys,  and  the  court  held 
there  was  such  a  delivery  as  perfected  the  gift. 

It  would  seem  to  me  that  when  the  owner  of  property 
makes  a  verbal  gift  of  it  to  another,  such  other  acquires  a  per- 
fect title  if  he  gets  possession  of  it  before  revocation  of  the  gift 
by  the  donor,  although  it  was  not  present  when  the  gift  was 
made,  or  it  was  not  even  in  esse  at  the  time. 

The  consent  that  the  donor  shall  take  the  property  as 
owner  must  be  presumed,  unless  revoked,  until  possession  is 
obtained. 

It  is  not  necessary  that  the  revocation  should  be  in  words. 
Any  act  of  the  donor  inconsistent  with  the  right  of  the  donee 
to  control  the  property  before  he  takes  it  into  his  possession, 
would  probably  operate  as  a  revocation. 

If,  however,  it  is  doubtful  whether  there  was  such  a  deliv- 
ery as  perfected  the  title  of  the  wife  to  the  bonds,  the  subse- 
qiient  recognition  of  the  title  by  the  husband  without  any 
evidence  of  revocation  of  the  gift,  must  render  the  gift  perfect. 

If  the  gift  was  a  valid  one,  it  vested  the  title  to  the  bonds 
in  the  wife,  and  she  became  the  legal  owner  thereof. 

When  the  gift  was  made  the  bonds  were  exempt  from  the 
claims  of  creditors  by  virtue  of  §  4  of  chap.  578  of  the  Laws 
of  1864,  which  declares  "  that  the  pay  or  bounty  of  any  non- 
commissioned officer,  musician  or  private  in  the  military  or 
naval  service  of  the  United  States  shall  be  exempt  from  seizure 
and  shall  not  be  liable  to  attachment,  or  levy,  or  sale  under  any 
execution  or  to  proceedings  supplementary  to  execution." 

As  creditors  could  acquire  no  right  to  them  as  against  the 
soldier,  he  could  transfer  them  by  gift  or  sale  to  another  per- 
son, relieved  from  any  such  claim.  The  wife,  therefore,  took 
the  absolute  title  to  the  bonds  and  the  creditors  could  not  be 
heard  to  allege  that  the  transfer  was  in  fraud  of  them,  as  they 
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never  had  and  never  could  have  any  right  to  demand  that  tbey 
be  applied  in  payment  of  their  debts.  . 

Had  the  bonds  not  been  exempt  in  the  hands  of  defendant's 
husband,  the  creditors  could  insist  that  they  were  entitled  to 
have  tliem  applied  in  satisfaction  of  their  debts.  And  a  gift  of 
them  by  the  husband  to  the  wife  while  such  debts  existed, 
would  be  fraudulent  and  void  as  to  them. 

But  being  exempt,  the  gift  was  not  fraudulent,  and  his  cre- 
ditors had  no  claim  to  the  bonds. 

The  judgment  must  therefore  be  affirmed,  with  costs. 

Judgment  affirmed. 


Thouas  Rigoikb,  Plaintiff  in  Error,  v.  Thb  People, 

Defendants  in  Error. 

(Genekal  Term,  Foxtrth  Depabtment,  Jxtsb^  1872.) 

Upon  a  trial  for  larceny  from  the  person,  where  the  proof  does  not  war- 
rant a  finding  of  the  value  of  the  property  at  less  than  $25,  a  refhsal  to 
instruct  the  jury  that  the  offence  is  petit  larceny  unless  such  value  shall 
be  found  less  than  $25  is  not  error. 

Mere  proof  of  the  taking  of  bills  of  certain  denominations,  without  proof 
oftheir  genuineness  as  bills  or  circulating  media,  is  insufficient  to  war- 
rant conviction  of  larceny. 

But  it  will  be  assumed  on  appeal  that  there  was  evidence  of  genuineness 
upon  the  trial,  if  the  biU  of  exceptions  does  not  show  that  it  contains  aB 
the  evidence  given. 

The  taking  of  proi)erty  from  the  person  less  than  $25  in  value,  and  of  bills 
of  denominations  exceeding  in  the  aggregate  that  amount,  but  not 
shown  to  be  genuine  having  been  proved ;  held^  that  a  request  to  instruct 
the  jury  that  there  was  no  evidence  of  a  larceny  was  properly  refused. 

Held,  further,  that  a  conviction  of  grand  larceny  would  be  sustained  on 
appeal,  in  the  absence  of  a  statement  in  the  bill  of  exceptions  that  it  con- 
tained all  the  evidence  given  at  the  trial. 

Appeal  from  jndgment  of  General  Sessions,  rendered  npon 
a  conviction  for  grand  larceny.  The  facts  appear  in  the 
opinion. 
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D.  O^Brieny  for  the  plaintiff  in  error. 

P.  C.  WilliamSy  for  the  defendants  in  error. 

Present — Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 

MuLLiN,  P.  J.  The  plaintiff  in  error  was  indicted  in  the 
Jefferson  Sessions  for  robbery  and  for  stealing  from  the  per- 
son of  one  James  Koseboom  a  wallet  of  the  value  of  one 
dollar,  twenty-five  promissory  notes  (commonly  called  bank 
bills)  of  national  currency,  issued  by  divers  banking  associa- 
tions, to  the  jurors  unknown,  but  of  the  value  in  the  aggregate 
of  fifty-one  dollars.  A  more  particular  description  of  said 
notes  and  bills  was  to  the  jurors  unknown. 

The  jury  found  the  prisoner  guilty  of  larceny  from  the 
person,  charged  in  the  indictment,  and  not  guilty  of  the  rob- 
bery. 

The  court  sentenced  the  prisoner  to  imprisonment  in  the 
State  prison  at  Auburn,  at  hard  labor,  for  the  term  of  three 
years  and  eight  months. 

The  prisoner  brings  up  the  record  by  writ  of  error. 

The  prisoner's  counsel  requested  the  court  to  charge  the 
jury  that  the  offence,  if  any,  was  petit  larceny,  unless  the  jury 
can  safely  say,  from  the  evidence,  that  the  pocket-book  or  its 
contents  were  worth  more  than  twenty-five  dollars.  The 
court  refused  so  to  charge ;  but  did  charge  it  was  immaterial 
how  much  it  (the  pocket-book)  contained ;  that  the  uncontra- 
dicted evidence,  as  to  the  amount  of  money  by  Koseboom, 
was  that  the  amount  was  fifty-one  dollars. 

Section  2  of  chaper  374  of  the  Laws  of  1862  provides  that 
whenever  any  larceny  shall  be  committed  by  stealing,  taking 
and  conveying  away  from  the  person  of  another,  the  offender 
may  be  punished  as  for  grand  larceny,  although  the  value  of 
the  property  taken  shall  be  less  than  twenty-five  dollars. 

It  was  held  by  the  Court  of  Appeals  in  Williams  v.  T/ie 
People  (24  N.  Y.,  405)  that  the  word  "  may,"  in  the  forego- 
ing section,  is  not  imperative,  but  gives  the  court,  in  which 
the  prisoner  is  convicted  of  stealing  from  the  person  less  than 
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twenty-five  dollars,  the  same  degree  of  punishment  that  would 
be  proper,  in  its  estimation,  to  inflict  had  the  conviction  been 
for  grand  larceny. 

It  was  also  held  in  the  same  case  that  it  was  the  right  of 
the  prisoner  to  have  the  jury  instructed  that  they  should  find 
in  their  verdict  the  value  of  the  property  stolen,  to  the  end 
that  the  court  might  have  satisfactory  evidence  of  value  to 
guide  them  in  the  exercise  of  the  discretion  vested  in  them 
by  this  section. 

The  finding  as  to  the  value  can  be  of  no  importance  to  the 
prisoner,  unless  there  is  proof  in  the  case  which  might  author- 
ize the  jury  to  find  it  to  be  less  than  twenty-five  dollars. 
"When  all  the  evidence  is  that  the  value  exceeds  twenty-five 
dollars,  the  refusal  to  instruct  could  do  him  no  possible 
injury. 

The  question,  then,  is  whether  there  was  any  evidence  in 
the  case  which  could  authorize  the  jury  to  find  the  value  of 
the  property  stolen  to  be  less  than  twenty-five  dollars. 

Roseboom,  from  whom  the  property  is  alleged  to  have  been 
stolen,  was  the  only  witness  as  to  the  value,  and  he  says  the  bills 
which  he  lost  were  in  a  pocket-book ;  counted  it  before  leaving 
his  shop  at  Dexter,  about  three  o'clock  p.  m.  He  did  not  count 
it  all,  but  he  had  fifty-four  dollars  and  some  change.  Went  to 
Watertown  and  did  not  see  the  money  to  count  it  again  that 
day.  He  last  saw  it  in  the  evening,  just  before  leaving  Water- 
town  ;  he  had  it  in  his  pocket-book,  and  took  out  the  pocket- 
book  at  the  Exchange  Hotel,  and  paid  for  a  cigar ;  the  bills  he 
claims  to  have  lost  were  in  the  pocket-book  then,  but  ho  did  not 
look  to  see ;  he  thought  they  were.  After  arriving  at  the  hotel 
in  Brown ville,  he  paid  a  doctor  ten  cents  for  medicine  from 
change  he  had  in  his  pocket-book ;  it  lay  on  the  top  of  a  $2 
bill.  He  then  observed  the  bills,  put  the  pocket-book  back 
into  his  pocket.  Roseboom  admitted  he  had  been  drinking 
during  the  afternoon  after  leaving  Dexter,  and  before  his 
money  was  taken.  He  had  taken  out  his  pocket-book  in  the 
hotel  and  was  advised  by  one  Hoover,  who  was  with  him,  to 
put  it  back  into  his  pocket.    Hoover  says  he  saw  a  lot  of  bills 
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in  bis  pocket-book,  and  saw  bim  put  it  in  bis  pocket;  tbis  was 
jiist  before  it  was  stolen.  Two  witnesses  on  tbe  part  of  tbe 
defence  testify  tbat  Koseboom  bad  out  bis  pocket-book  in  tbe 
tavern  just  before  tbe  struggle  in  wbicb  be  says  it  was  stolen 
from  bim,  wben  offering  to  bet  about  running. 

Tbe  evidence  of  Roseboom  is  positive  tbat  be  bad  in  bills 
tbe  amount  be  specified  at  tbree  o'clock  p.  m.  His  pocket-book, 
witb  bills  in  it,  was  seen  by  bim  at  Watertown  early  in  tbe 
evening,  and  at  Brown ville  a  sbort  time  before  tbe  stealing. 

If  any  fact  can  be  said  to  be  establisbed,  tbe  possession  of 
fifty-one  dollars  in  bills  by  Koseboom,  at  tbe  time  of  tbe  t^- 
ing,  must  be  beld  to  be  proved. 

It  is  possible  tbat  Koseboom  may  swear  falsely ;  be  may 
have  been  so  intoxicated  as  not  to  know  or  accurately  remem- 
ber all  tbat  occurred ;  be  may  bave  dropped  from  bis  pocket- 
book  some  of  tbe  bills  wbile  be  bad  it  out  paying  for  articles 
purcbased,  or  wben  offering  to  bet.  If  tbe  proof  would 
autborize  tbe  jury  to  find  tbat  part  of  tbe  money  was  lost,  it 
would  also  justify  tbe  finding  tbat  he  had  lost  tbe  whole,  and 
there  was  none  in  tbe  pocket-book  wben  it  was  taken. 

Wben  it  is  shown  tbat  tbe  money  was  in  tbe  pocket-book 
at  three  o'clock  p.  m.,  tbe  presumption  is  tbat  it  remained 
there,  unless  tbe  circumstances  proved  justify  the  inference 
that  it  was  lost,  and  that  inference  cannot  fairly  be  made  in 
this  case ;  on  the  contrary,  tbe  evidence  of  Roseboom  strength- 
ens tbe  presumption  that  the  money  was  still  in  tbe  pocket- 
book. 

Tbe  jury  were  justified  in  finding  tbat  the  money  in  tbe 
pocket-book  exceeded  in  value  twenty-five  dollars,  and  they 
could  not  find  upon  tbe  evidence  that  the  value  was  under 
twenty-five  dollars. 

Tbe  remark  of  the  court  in  reply  to  the  request  to  charge 
the  proposition  above  stated,  that  it  was  immaterial  how  much 
tbe  pocket-book  contained,  was  erroneous  as  an  abstract  pro- 
position, as  is  shown  in  the  opinion  of  Denio,  Ch.  J.,  in 
Williama  v.  The  People  {suprd)^  but  tbe  remark  could  not, 
as  I  bave  attempted  to  show,  do  any  injury  to  tbe  prisoner 
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a8  there  was  do  evidence  to  authorize  a  finding  that  the  pro- 
perty taken  was  worth  less  than  twenty-five  dollars. 

To  justify  a  conviction  for  larceny,  it  was  incumbent  on 
the  public  prosecutor  to  prove  that  property  which  by  law 
might  be  the  subject  of  larceny  was  unlawfully  taken.  At 
common  law  the  felonious  taking  of  choses  in  action  was 
not  larceny.  (Arch.  Crim,  PI.,  164.)  The  stealing  of  bills, 
ifec,  is  made  larceny  by  statute.  To  be  the  subject  of  larceny 
they- must  be  shown  at  lesistj^ima  facie  to  be  genuine,  and, 
if  made  by  a  corporation  of  another  State,  prima  facie 
evidence  of  its  legal  existence  must  be  given.  {The  People 
v.  Caryly  12  Wend.,  647 ;  Johnson  v.  The  People^  4  Den., 
364.) 

BfiADLEY,  J.,  was  of  the  opinion  that  evidence  that  the 
prisoner  had  passed  the  bills  as  genuine  would  have  been 
sufficient ;-  so  would  evidence  that  bills  of  the  same  kind  have 
been  received  and  passed  away  in  the  ordinary  course  of  busi- 
ness as  a  part  of  the  business  of  the  country. 

In  the  case  of  Fallon  v.  The  People  (2  Keyes,  145),  the 
money  alleged  to  be  stolen  consisted  of  four  five-dollar  bills 
on  banks  in  the  State,  and  one  ten-dollar  bill  of  the  American 
Bank  of  Rhode  Island,  and  had  been  received  on  the  day  of 
the  larceny  from  W.  Hinslee,  of  Tonawanda,  in  payment  for 
work  done  for  him  by  the  witness  from  whom  the  money  was 
stolen. 

The  prisoner  requested  the  court  to  charge  that  the  fact  that 
the  ten-dollar  bill  was  paid  to  Moin  for  his  services  by  Hins- 
lee, and  was  received  by  Moin  in  payment,  was  no  evidence  that 
it  was  a  genuine  bank  bill,  and  that  it  was  of  the  value  of  ten 
dollars,  and  that  the  jury  could  not  convict  of  the  stealing  of 
the  ten-dollar  bill  for  the  reason  that  the  instrument  in  proof 
purported  to  be  a  bill  of  a  bank  of  Rhode  Island,  and  there 
was  no  evidence  that  there  was  any  such  bank,  or  that  the 
note  was  genuine. 

The  instruction  was  refused  and  the  Court  of  Appeals  held 
the  refusal  was  proper.  Wbioht,  J.,  says:  "On  a  presenta- 
tion for  stealing  bank  bills  of  another  State,  when  the  point 
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is  raised  it  is  incumbent  on  the  public  prosecutor  to  give  some 
proof  of  the  existence  of  the  bank,  and  that  the  bills  are 
genuine ;  that  such  notes  have  been  received  and  passed  away 
as  part  of  the  currency  of  the  country,  is  prirna  facie  suf- 
ficient to  prove  the  existence  of  the  bank,  as  well  as  the 
genuineness  of  the  notes.  As  the  request  was  to  charge  that 
there  was  no  evidence  of  the  existence  of  the  corporations, 
or  of  the  genuineness  of  the  bills,  it  was  properly  refused." 

All  the  proof  there  was  of  the  kind  or  amount  of  money 
in  the  pocket-book  is  that  it  consisted  of  three  ten-dollar  bills, 
four  five-dollar  bills,  and  a  one-dollar  bill ;  by  what  person  or 
corporation  issued,  or  whether  they  were  genuine,  there  is 
not  a  particle  of  proof.  Unless,  therefore,  this  defect  was 
cured  by  the  omission  of  the  prisoner's  counsel  to  raise  the 
objection  that  there  was  not  suflScient  proof  of  the  value  of 
the  property  to  render  the  crime  grand  larceny,  it  was  fatal 
to  the  verdict. 

Judgments  in  criminal  cases,  except  in  capital  cases  and 
cases  in  which  the  minimum  punishment  is  State  prison  for 
life,  will  not  be  reversed  except  for  such  defects  appearing  on 
the  face  of  the  record  as  render  the  conviction  illegal  or  void, 
or  for  erroneous  rulings  on  the  law,  to  which  exceptions  were 
taken  on  the  trial,  and  are  contained  in  a  bill  of  exceptions. 

In  La  Beau  v.  The  People  (34  N.  Y.,  223,  228),  Wright, 
J.,  says :  "  We  cannot  entertain  any  question  in  respect  to 
the  snfiiciency  or  strength  of  evidence  that  produced  the 
conviction." 

In  the  People  v.  Haynes  (14  Wend.,  546),  it  is  said :  "  No 
bill  of  exceptions  can  be  taken  in  a  criminal  case  to  authorize 
a  Superior  Court  to  coiTect  an  erroneous  opinion  of  the  court 
below  or  the  decision  of  a  jury  upon  matters  of  fact  merely." 
(See,  also,  same  case,  11  Wend.,  557.) 

It  was  formerly  the  practice  for  a  Court  of  Sessions  or  of 
Oyer  atid  Terminer,  after  verdict  of  guilty  and  before  judg- 
ment, to  ask  the  opinion  of  the  General  Term  when  in  doubt 
whether  the  acts  proved  constitute  a  criminal  oflfence.  {The 
Pe<yple  v.  Caryl^  11  Wend.,  547;  Ex  parte  Barker^  7  Cow., 
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143 ;  The  People  v.  CummiiUy  3  Park.,  343.)  Bat  the  prac- 
tice has  fallen  into  disuse. 

Such  a  practice  enabled  the  prisoner  to  obtain  a  review  of 
the  evidence,  which  he  could  not  do  on  writ  of  error. 

The  prisoner's  counsel  called  on  the  court  at  the  close  of 
the  evidence  to  instruct  the  jury  that  there  was  not  sufficient 
evidence  to  authorize  the  jury-  to  find  the  prisoner  guilty  of 
larceny.  The  court  refused  to  so  instruct  the  jury,  and  he 
thereupon  excepted.  This  refusal  was  equivalent  to  an 
instruction  to  the  jury  that  there  was  sufficient  evidence  to 
authorize  them  to  convict  the  prisoner. 

There  was  at  least  sufficient  evidence  to  require  the  jury  to 
convict  the  prisoner  of  stealing  the  pocket-book,  which  was 
shown  to  be  worth  seventv-five  cents. 

When,  therefore,  the  prisoner's  counsel  asked  the  court  to 
discharge  the  prisoner  or  instruct .  them  they  could  not  safely 
convict  of  any  offence,  he  asked  more  than  he- had  the  right 
to  require,  and  the  court  was  justified  in  refusing  to  grant  it. 

Had  he  limited  his  request  to  an  instruction  that  they 
could  not  safely  convict  of  grand  larceny  it  should  have  been 
granted. 

A  bill  of  exceptions  is  supposed  to  contain  only  so  much 
of  the  evidence  as  is  necessary  to  present  the  questions  of 
law  raised  on  the  trial.  In  the  absence  of  a  statement  in  the 
bill  that  it  contains  all  the  evidence  given  on  the  trial,  the 
presumption  is  that  it  does  not. 

We  must  assume,  therefore,  that  there  was  evidence  given 
as  to  the  value  of  the  bills  not  incorporated  in  the  case  which 
was  sufficient  to  authorize  a  conviction  of  grand  larceny. 

It  is  stated  in  the  bill  of  exceptions  that  the  prisoner's 
counsel  moved,  after  verdict,  in  arrest  of  judgment  on  the 
ground,  amongst  others,  that  the  money  alleged  to  have  been 
taken  is  not  sufficiently  described  in  the  indictment  or  proved 
on  the  trial,  and  that  the  verdict  is  against  the  law  and  the 
evidence. 

A  writ  of  error  does  not  bring  up  for  review  any  errors 
but  what  occurred  on  the  trial.  {FaUon  v.  The  People^  svpra.) 
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It  does  not  reach  and  the  court  cannot  review  the  action 
of  the  inferior  court  in  granting  or  refusing  a  new  trial 
because  the  verdict  was  against  the  evidence  and  not  sup- 
ported by  it.    {Fallon  v.  The  People^  sxi^a.) 

The  remaining  points  discussed  by  the  counsel  do  not 
require  any  discussion  as  they  were  properly  disposed  of  by 
the  Court  of  Sessions. 

The  judgment  must  be  afBrmed. 

Judgment  affirmed. 


Sakusl  Fltnn,  Appellant,  v,  Dudlet  Fish  and  another. 

Respondents. 

(General  Term,  Foitrth  Department,  June,  1872.) 

Where  a  partner  sells  his  interest  in  his  firm,  including  the  stock  and 
excepting  the  accounts  and  indebtedness  due  it,  to  his  copartners,  the 
sale  covers  amounts  which  the  vendees  have  failed  to  pay  in  as  partners 
to  make  their  respective  shares  of  the  capital  stock  equal  to  the  capital 
paid  in  by  him,  as  well  as  their  liabUity  for  moneys  withdrawn  by  them 
from  the  firm. 

On  the  20th  of  September,  1866,  the  parties  to  this  action 
entered  into  copartnership  to  carry  on  grocery  and  butchering 
business  in  the  village  of  Phoenix,  in  the  county  of  Oswego, 
under  the  firm  name  of  Fish,  Parsons  &  Co.  There  were  no 
written  articles  of  copartnership,  but  there  was  an  under- 
standing between  the  parties  that  each  should  contribute 
toward  the  capital  firm  $1,000  to  $1,500,  and  to  share  equally 
in  the  profits  and  losses  of  the  business. 

The  firm  continued  in  business  until  the  15th  of  August, 
1867,  on  which  day  it  was  dissolved  by  mutual  consent,  the 
plaintiff  selling  out  his  interest,  except  the  accounts  and 
indebtedness  due  the  firm,  or  to  become  due,  for  the  sum  of 
$1,025.§8,  which  sum  was  to  be  paid  as  follows,  viz. :  The 
firm  was  to  cancel  its  account  against  Flynn,  the  plaintiff,  to 
the  amount  of  $766.04,  release  him  from  his  share  of  the  ren*. 


1 18  CASES  IN  THE  SUPREME  COURT         [June, 

Plynn  «.  Fish. 

of  the  Store,  whicli  Fish  &  Parsons  owned,  amounting  to 
forty-two  dollars ;  and  the  balance,  $217.64,  was  to  be  paid  in 
ninety  days  from  the  day  of  said  dissolution. 

It  was  further  agreed  between  the  parties  that  Fish  &  Par- 
sons were  to  take  the  accounts,  <fec.,  owing  to  the  firm  and 
to  collect  the  same,  and  out  of  the  proceeds  to  pay,  first,  the 
expenses  of  collections,  and  to  apply  the  balance  on  the  debts 
due  from  the  firm ;  and  on  the  1st  of  April,  1868,  make  a 
report  to  Flynn  showing  the  amounts  received  and  paid  out 
under  the  agreement.  If  the  amount  received  on  the  debts 
due  was  not  enough  to  pay  the  debts  owing  by  the  firm,  then 
each  partner  agreed  to  pay  his  pro  rata  share  of  the  indebted- 
ness ;  and  if  the  amomit  collected  exceeded  the  debts  owing 
by  the  firm,  then  the  excess  was  to  be  equally  divided  amongst 
them. 

In  performance  of  this  agreement  Fish  &  Parsons  collected 
the  sum  of  $2,140.85.  Included  in  this  sum  were  $132.80, 
the  amount  of  an  account  on  the  books  of  the  firm  against 
Fish  &  Parsons.  F.  &  P.  paid  for  collecting  tlie  accounts, 
4&c.,  and  toward  the  debts  of  the  old  firm  the  sum  of 
$3,252.46,  leaving  due  them  $1,111.60.  The  plaintiff  received 
on  debts  due  the  firm  after  the  dissolution  six  dollars,  and  of 
the  defendants  a  harness  at  ten  dollars. 

The  plaintifi'  commenced  this  action  to  compel  an  account- 
ing by  F.  &  P.  of  the  receipts  and  disbursements  respecting 
the  accounts  due  from  and  to  the  firm,  and  the  payment  to 
plaintifi'  of  such  balance  as  should  be  due  him  on  such  account- 
ing. He  claimed  that  F.  &  P.  had  collected  a  much  larger 
sum  than  they  had  paid  on  tlie  debts  due  from  the  firm. 

The  answer  set  forth  the  facts  substantially  as  stated,  alleg- 
ing that  they  had  paid  out  much  more  than  they  had  received, 
and  prayed  an  accounting  and  payment  to  them  by  plaintiff 
of  his  proportion  of  such  balance  as  should  be  found  due  on 
such  accounting. 

The  cause  was  referred,  and  the  referee  found  the  facts  as 
above  stated,  and  the  amount  paid  in  by  each  partner  as 
capital,  the  value  of  the  goods  on  hand  at  the  date  of  the 
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dissolution,  and  that  F.  &  P.  collected  all  the  accounts,  &c., 
that  were  collectible,  and  ordered  judgment  against  the  plain- 
tiff for  $384.52 ;  being  one-third  part  of  the  amount  paid  by 
the  defendants  over  and  above  the  amount  received  bj  them. 
From  this  judgment  the  plaintiff  appeals. 

C.  W.  Avery,  for  the  appellant. 
TT.  51  Kenyan,  for  the  respondents. 

Present — Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 

Mullin,  P.  J.  The  plaintiff  insists  that,  under  the  agree- 
ment entered  into  at  the  time  of  the  dissolution,  he  was  enti- 
tled to  have  included  in  the  debts  due  to  the  firm  the  amount 
which  defendants  had  failed  to  pay  to  make  their  respective 
shares  of  the  capital  stock  equal  to  the  amount  paid  in  by 
him  as  capital. 

The  referee  has  not  stated  the  account  on  this  basis ;  and 
the  neglect  to  so  state  it  forms  the  principal  ground  of  excep- 
tion to  the  report. 

By  the  contract  of  the  13th  of  August,  1867,  the  defend- 
ants bought  and  the  plaintiff  sold  his  interest  in  the  entirft 
property  of  the  firm,  including,  in  the  words  of  the  instru- 
ment, "  the  stock,"  excepting  only  debts  due  to  it. 

When  the  plaintiff  parted  with  his  interest  in  the  firm  for 
a  specific  sum  of  money  to  his  copartners  his  right  to  an 
accounting  in  reference  to  capital  and  business  of  the  firm 
ceased,  unless  expressly  reserved. 

The  interest  which  the  defendants  got  by  their  purchase 
was  in  part  the  capital  paid  in ;  and  to  permit  the  plaintiff  to 
charge  them  for  any  part  of  their  shares  of  the  capital  stock 
would  be,  in  effect,  taking  back  a  part  of  that  which  he  sold. 

The  reservation  of  accounts  owing  the  firm  did  not  entitle 
the  plaintiff  to  treat  the  unpaid  capital  as  a  debt  due  to  the 
firm  by  the  partners  who  had  omitted  to  pay  it. 

I  have  no  doubt  but  that,  in  the  absence  of  some  agree- 
ment to  the  contrary,  to  entitle  two  or  more  persons  to  share 
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equally  in  the  profits  of  a  copartnerahip  each  must  contribute 
his  proportion  of  the  eapital ;  and,  if  not  done,  he  will  be 
charged  with  the  deficiency  and  interest  thereon.  (Story  on 
Partnership,  497.)  But  that  doctrine  has  no  application  to 
this  case. 

The  defendants  have  bought  and  have  paid  for  the  interest 
the  plaintiff  had  in  the  portion  of  the  eapital  not  paid  in  by 
defendants,  and  they  and  not  the  plaintiff  own  it. 

The  debts  due  the  firm,  which  were  excepted  in  the  agree- 
ment of  dissolution,  were  the  debts  due  from  persons  other 
than  the  members  of  the  finn.  If  this  is  j^ot  the  meaning 
of  the  agreement  the  defendants  got  nothing  by  the  agree- 
ment. 

Let  us  suppose  that  the  plaintiff  paid  in  $1,000  and  drew 
out  $250 ;  his  share  of  the  capital  stock  would  be  $750.  If 
each  of  the  other  partners  put  in  $500  and  drew  out  $250, 
they  would  each  owe  the  firm  $450  to  make  them  equal  in 
interest  to  the  plaintiff.  And  if  there  were  no  profits  to  be 
divided  the  defendants  must  make  their  interests  equal  to 
that  of  plaintiff,  or  his  interest  must  be  reduced  to  that  of 
defendants. 

If  the  sums  supposed  to  be  paid  in  constituted  the  entire 
capital  with  which  the  profits  were  earned,  the  plaintiff 
must  be  treated  as  a  creditor  of  the  firm  for  the  amount 
advanced  beyond  his  share  of  the  capital ;  and  upon  that  he 
would  be  entitled  to  interest  in  addition  to  his  share  of  the 
profits. 

Now  in  the  case  supposed  the  plaintiff  sold  his  interest  in 
the  firm  for  $750,  and  should  he  still  be  entitled  to  one-third 
of  the  unpaid  capital  and  of  the  amount  withdrawn  by  each 
of  the  defendants  he  would  be  entitled  to  receive  one-third 
of  the  $1,500  or  $500  in  addition  to  his  whole  capital  paid  in. 

Such  a  result  would  be  too  unjust  to  be  tolerated. 

If  the  plaintiff  had  sold  his  interest  to  a  third  person  in  no 
way  connected  with  the  members  of  the  firm,  excepting 
from  the  sale  the  debts  due  to  the  firm,  would  it  be  claimed 
that,  after  such  a  sale,  he  could  come  and  demand  of  his 
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foi-mer  partners  one-third  of  the  unpaid  capital  and  of  the 
amount  each  had  withdrawn  from  the  firm  ? 

The  statement  of  the  question  furnishes  the  answer. 

The  plaintiff  was  clearly  liable  for  his  share  of  the  moneys 
advanced  toward  the  payment  of  the  debts  of  the  firm  and 
tlie  expenses  of  collection  of  the  debts  due  to  it ;  and  this  is 
all  he  is  called  on  to  pay. 

The  ground  on  which  I  place  my  decision  in  the  case  is 
the  plaintiff  sold  and  the  defendants  purchased  plaintiff's 
interest  in  the  debts  due  by  the  defendants  to  the  firm, 
whether  such  debt  was  for  unpaid  capital  or  for  money  or 
property  taken  from  the  firm. 

The  judgment  must  be'  affirmed,  with  costs. 


Edwasd  a.  "Wetmoee  et  al.,  Respondents,  v,  Catherine  A. 

Parker  et  al..  Appellants. 

(Geheral  Term,  Fourth  Departmbi^t,  September,  1873.) 

An  invalid  trust,  under  the  Bevii^ed  Statutes,  will  not  be  upheld  because  it 
is  for  charitable  uses. 

Bat  a  bequest  to  a  corporation  to  enable  it  to  cany  out  all  or  any  of  the 
purposes  lor  which  it  is  created  is  valid ;  and  this  is  so  although  the 
duration  of  the  trust  is  unlimited. 

In  determining  whether  a  legacy  to  a  corporation  would  increase  its  pro- 
perty beyond  what  the  la  «7  authorizes  it  to  hold,  the  indebtedness  of  the 
corporation  for  its  property  is  to  be  deducted  from  the  estimate. 

Where  there  was  a  bequest  of  the  residuum  **  to  the  several  persons,  cor- 
porations and  societies  to  whom  I  have  hereinbefore  made  bequests,  in 
proportion  to  the  amounts  bequeathed  to  them  respectively," — Heldj  that 
codicils,  revoking  certain  general  legacies  for  specific  objects,  did  not 
affect  the  interests  which  the  legatees  took  in  the  residuum  by  reason  of 
such  prior  bequests. 

Service  of  citations  to  probate  of  a  will  before  the  surrogate  by  a  party 
interested,  is  legal  and  valid. 

This  was  an  appeal  by  Catherine  A.  Parker,  one  of  the 
defendants,  from  a  judgment  entered  upon  the  decision  of  the 
Special  Term. 

Lansing — Vol.  VII.  16 
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The  action  was  brought  to  obtain  a  judicial  construction  of 
the  will  and  codicils  of  Boxana  Childs,  deceased.  The  will, 
among  other  bequests,  contained  the  following,  viz, : 

''Fifth.  I  give  the  sum  of  $25,000  to  the  Utica  Orphan  asy- 
lum (now  having  its  buildings  on  the  road  from  Utica  to  Kew 
Hartford),  to  be  perpetually  invested  by  the  trustees  or  mana- 
gers thereof  in  the  public  stocks  of  the  United  States,  or  of 
the  State  of  New  York,  or  in  bonds  and  mortgages  upon  real 
estate,  the  fair  value  of  which  shall  in  all  cases  be  at  least  dou- 
ble the  amount  secured  by  the  mortgages,  exclusive  of  the 
valu^  of  the  buildings ;  and  the  interest  and  income  of  which 
sum  (and  only  the  interest  and  income)  shall  be  expended  by 
the  trustees  or  managers,  in  their  discretion,  for  the  support 
and  maintenance  of  said  asylum,  having  special  reference  to 
the  suitable  and  comfortable  care  of  and  provision  for  the 
orphans  in  their  cliarge ;  it  being  my  will,  however,  that  a 
sufficient  portion  of  the  interest  and  income  first  derived  from 
said  investment  be  used  for  procuring,  affixing  and  finishing 
suitable  outside  blinds  for  the  windows  of  the  asylum  build- 
ings; provided  that  such  blinds  shall  not  have  been  furnished 
before  this  bequest  shall  take  effect. 

''Sixth,  I  give  the  sum  of  $10,000  to  the  Reformed  Dutch 
church,  in  the  city  of  Utica,  to  be  expended  in  the  erection 
and  completion  of  their  church  edifice  now  erecting  on  the 
corner  of  Genesee  and  Cornelia  streets,  or  in  paying  any  debt 
which  may  have  been  incurred  in  such  erection  and  comple- 
tion ;  and  if  the  whole  or  any  part  of  said  sum  shall  not  be 
required  for  that  purpose,  then  it  is  my  will  that  the  said  part 
thereof  shall  be  securely  and  perpetually  invested  in  bonds  and 
mortgages,  and  in  the  public  stocks  of  the  United  States,  or 
of  the  State  of  New  York,  and  the  interest  and  income 
thereof  (and  only  the  interest  and  income)  shall  be  expended 
for  the  use  and  benefit  of  said  church,  and  in  such  manner 
and  for  such  objects  as  the  trustees,  consistory  or  other  persons 
having  charge  of  the  temporalities  thereof  shall  deem  best." 

The  residuary,  or  seventeenth  clause  of  the  will,  was  in  the 
following  words : 
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^^Seventeenth.  I  give  and  bequeath  all  the  rest  and  residue 
ttf  my  estate  to  tlie  several  persona,  corporations  and  societies 
to  whom  I  have  hereinbefore  made  bequests,  and  who  shall 
be  living  and  existing  and  able  to  take  the  same,  in  propor- 
tion to  the  amounts  given  and  bequeathed  to  them  respect- 
ively ;  but  this  is  not  to  apply  to  the  annuity  to  my  sister." 

There  were  also  two  codicils,  viz. : 

"  Whereas^  by  the  eleventh  clause  of  my  said  will  I  have 
devised  to  the  Utica  Female  Academy  the  sura  of  $10,000, 
as  is  particularly  set  forth  in  said  clause ;  and  whereas,  I  have 
at  this  time  given  to  the  said  academy  the  sum  of  three  thou- 
sand dollars  ($3,000)  to  said  academy,  intending  the  same  to 
be  part  of  and  to  be  paid  in  anticipation  of  so  much  of  said 
legacy.  Now,  therefore,  I  do  hereby  revoke  the  bequest  of 
$3,000,  part  of  the  said  sum  of  $10,000,  and  do  hereby 
bequeath  to  the  said  Utica  Female  academy  the  sum  of 
$7,000  (instead  of  $10,000),  to  be  expended  by  the  trustees 
thereof  for  the  purj^oses  of  and  in  the  manner  prescribed  in 
and  by  the  said  eleventh  clause  of  my  said  will.  Dated  at 
Utica,  December  the  ninth,  1867. 

"  I  having  given,  by  the  sixth  clause  of  my  said  will,  the  sum 
of  $10,000  to  the  Reformed  Dutch  church,  in  Utica,  for  the 
purpose,  principally,  of  aiding  in  the  erection  of  its  church 
edifice  and  in  paying  any  debt  that  might  thereby  be  incur- 
red ;  and  it  now  appearing  probable  that  said  purpose  will 
soon  be  accomplished,  and  I  having  concluded  to  give  at  this 
time  the  sum  of  $3,000  towards  the  extinguishment  of  the 
debt  incurred  as  afo^said,  do  hereby  revoke  my  said  bequest 
of  $10,000  to  the  said  Reformed  Dutch  church.  Dated  Feb- 
ruary 29,  1868." 

Issues  were  tried  in  the  action,  and  it  was  found  that  the 
will  and  codicils  were  duly  made  and  published,  and 
were  valid  to  convey  both  real  and  personal  estate,  and 
that  they  were  duly  proved  and  admitted  to  probate 
before  the  proper  surrogate,  and  letters  testamentary  issued 
thereon  to  the  plaintiffs.  That  the  several  corporate  bodies 
entitled  by  the  provisions  of   the  will  were  duly  incor- 
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porated  and  had  power  to  receive  the  several  legacies  given  to 
them  bj  such  will  and  codicils,  and  that  the  revocation  of  the 
legacies  to  Utica  Orphan  asjlum,  in  part,  and  to  the 
Reformed  Dutch  church,  of  Utica,  did  not  affect  the  interest 
of  those  bodies  under  the  residuary  clause,  but  that  they  were 
entitled  to  receive  the  provisions  made  for  them  in  the  resid- 
uary clause  to  the  same  extent  as  if  the  codicils  had  not  been 
made. 

Exceptions  were  duly  taken  to  the  findings  of  the  court,  and 
the  defendant,  Catherine  A.  Parker,  appealed. 

C,  jK  Tracyj  for  the  appellant. 

Francis  Keman  and  Adams  <&  Swan^  for  the  respondent. 

a 

Present — Mullin,  P.  J. ;  Johnson  and  Taloott,  J  J. 

MuLLiN,  P.  J.  It  would  not  be  claimed,  if  the  English 
laws  relating  to  charitable  uses  were  in  force  in  this  State, 
that  the  bequests,  whose  validity  is  disputed  by  the  appellants, 
are  not  valid. 

The  Court  of  Appeals  held  in  the  case  of  Williams  v.  Wil- 
Harris  (4  Seld.,  525),  that  those  laws  were  in  force  in  this 
State,  and  therefore  a  bequest  to  several  persons  of  money  to 
be  applied  io  the  education  of  poor  children  was  valid,  on  the 
sole  ground  that  the  use  was  a  charitable  one. 

At  the  same  term  in  which  the  case  of  Williams  v.  Williams 
was  decided,  the  couii;  applied  the  principles  laid  down  in 
that  case  in  several  other  cases,  as  appears  by  a  note  of  thie 
reporter  at  the  end  of  the  case. 

The  case  of  Williams  v.  Williams^  so  far  as  it  held  that 
the  laws  relating  to  charitable  uses  was  in  full  force  in  this 
State,  and  that  a  bequest  for  charitable  uses  was  valid,  although 
a  trust  valid  under  the  Revised  Statutes  was  not  created,  nor 
a  trustee  appointed,  authorized  by  law  to  take  in  perpetuity, 
was  questioned  by  Wbight,  J.,  in  Levy  v.  Levy  (33  N.  Y.,  97), 
and  was  revereed  as  to  those  propositions  in  Bascom  v.  Albert- 
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son  (34  N.  Y.,  584),  and  the  correctness  of  the  reversal  recog- 
nized in  several  subsequent  cases. 

The  bequests  in  the  will  of  Mrs.  Childs  to  the  Orphan 
asylum,  to  the  female  academy,  to  the  Dutch  church  and 
the  cemetery  association,  cannot  be  sustained  merely  because 
they  are  charitable  uses,  and  it  only  remains  to  inquire  whether 
as  corporate  bodies  they  are  able  to  take  and  entitled  to  hold 
property  given  to  them  for  the  purposes  of  their  incorporation. 

They  are  each  and  all  of  them  incorporated  either  under 
general  laM*s  providing  for  the  creation  of  corporations  of  the 
description  to  which  they  severally  belong,  or  by  special  acts 
of  the  legislature. 

In  Williams  v.  WiUiams  there  was  a  bequest  to  the  trus- 
tees of  the  Presbyterian  church  and  congregation  in  the  vil- 
lage of  Huntington,  and  their  successors  in  trust  for  the  sup- 
port of  a  minister  of  said  church  as  now  constituted,  to  be 
managed  in  the  following  manner :  The  principal  to  be  loaned 
on  good  landed  security  of  twice  the  value  of  the  sum  loaned, 
and  one-half  the  interest  annually  accruing  to  be  added  to 
the  principal,  until  the  fund  shall  amount  to  $10,000,  the 
whole  interest  annually  accruing  to  be  annually  applied  to  the 
support  of  the  gospel  minister  in  said  church,  as  now  consti- 
tuted. No  part  of  the  fund  was  to  be  applied  to  building  or 
repairing  the  church,  and  any  diversion  of  the  fund  from  the 
purposes  for  which  it  was  given  was  to  operate  as  a  forfeiture 
in  favor  of  his  residuary  legatees. 

This  bequest  was  held  valid,  but  the  direction  for  accumu- 
lation was  held  to  be  invalid. 

Denio,  J.,  says :  At  common  law  a  corporation  could  always 
take  a  bequest  of  such  personal  property  as  it  could  lawfully 
acquire  by  any  other  mode  of  purchase.  Religious  corpora- 
tions, under  the  general  statutes,  are  authorized  to  purchase 
and  hold  real  and  personal  estate  to  a  limited  amount  *  *  * 
the  right  to  take  and  hold  property  clearly  extends  to  such  as 
may  be  necessary  within  the  specified  limit  for  the  purposes 
of  the  church,  congregation  or  society. 

The  learned  judge  is  also  of  the  opinion  that  a  bequest  to 
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a  corporation  is  not  rendered  invalid  when  given  for  a  part 
only  of  the  purposes  for  which  a  corporation  is  created.  The 
conclusion  was  arrived  at  by  the  Chancellor  in  The  mattcf 
of  Ilowe  (1  Paige,  214).  The  case  of  Williams  v.  Williams 
must  therefore  be  held  to  decide  that  a  bequest  to  a  corpora- 
tion, to  enable  it  to  carry  out  all  or  any  of  the  purposes  for 
which  it  was  created,  is  valid. 

And  also  such  a  bequest  is  valid,  notwithstanding  it  creates 
a  perpetuity  contrary  to  the  provisions  of  the  Ist  Revised 
Statutes,  773,  §  1,  by  which  the  absolute  ownerahip  of  per- 
sonal property  is  forbidden  to  be  suspended  by  will  for  more 
than  two  lives  in  being  at  the  death  of  the  testator. 

It  is  not  necessaiy  to  repeat  the  argument  by  which  the 
proposition  is  supported.  It  is  enough  to  say  that,  as  corpora- 
tions— especially  corporations  for  charitable  purposes — are 
intended  to  exist  for  an  indefinite  time,  they  must  be  able  to 
take  and  hold  property  in  perpetuity,  or  the  object  of  their 
creation  would  be  totally  defeated. 

To  this  proposition  I  am  not  aware  of  any  answer. 

In  Bascom  v.  AlherUon  (34  N.  Y.,  584),  the  case  of 
WilHams  v.  Williams  is  approved  so  far  as  it  declared  valid 
the  bequest  to  the  Presbyterian  church.  Porter,  J.,  says : 
We  entertain  no  doubt  that  the  bequest  to  the  Presbyterian 
church  in  Huntington  was  properly  upheld.  It  was  a  gift  to 
a  religious  corporation  legally  authorized  to  take  and  hold  the 
fund  for  purposes  within  the  scope  of  its  charter. 

In  Adams  v.  Perry  (43  N.  Y.,  487-500),  the  correctness 
of  the  decision  in  the  case  of  Williams,  as  to  the  validity  of 
the  bequest  to  the  church,  is  again  conceded,  and  again  in 
Chamherlain  v.  Chamberlain  (43  N".  Y.,  424). 

The  orphan  asylum  was  re-incorporated  in  1856,  and  the 
charter  is  to  continue  in  force  until  repealed  by  the  legisla- 
ture. The  act  declares  that  the  6ole  object  of  said  society 
shall  be  the  support  and  education  of  orphan  children.  It  is 
authorized  to  take  by  gift,  grant,  devise,  bequest  or  purchase, 
and  hold  real  and  personal  estate,  for  the  purposes  for  which 
it  is  incorporated,  to  an  amount  not  exceeding  $150,000. 
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Under  the  charter  the  society  may  continue  forever,  and 
will  80  continue  unless  the  legislature  shall  repeal  it. 

This  limitation,  if  it  can  be  called  one,  attends  all  legisla- 
tive acts  which  do  not  operate  as  contracts ;  and,  hence,  the 
charter  to  this  corporation  is  as  pei*petual  in  duration  as  it  is 
possible  for  the  leo;islature  to  create. 

We  have,  then,  a  corporation  without  limit  as  to  existence 
authorized  to  take  bj  gift  or  bequest  to  an  amount  not  reached 
by  the  bequest  under  this  will. 

The  bequest  is  for  the  support  and  maintenance  of  the 
asylum,  and  is,  therefore,  for  the  very  purpose  for  which  the 
corporation  was  created. 

The  bequest  is,  therefore,  to  be  governed  by  the  same  rules 
as  the  bequest  to  the  church  in  the  case  of  Williams.  It  is  to 
a  corporation  without  limit  to  its  existence  and  for  the  pur- 
poses of  its  creation,  and  it  is  expressly  authorized  to  take  for 
such  purposes. 

Although  a  perpetuity  is  created,  it  is  authorized  by  the 
same  authority  that  forbids  the  creation  of  perpetuities,  and 
is  not,  therefore,  in  violation  of  the  provisions  of  the  Hevised 
Statutes  prohibiting  the  creation  of  such  interests. 

The  objection  to  the  bequest  to  the  female  seminary  is, 
that  before  the  legacy  vested,  the  seminary  held  property  to 
the  amount  it  was  authorized  by  its  charter  to  take  and  hold  ; 
and,  hence,  the  bequest  of  Mrs.  Childs  lapsed,  because  the 
legatee  was  incapable  of  taking. 

This  is  a  question  partly  of  fact  and  partly  of  law.  The 
value  of  the  property  owned  by  the  asylum  is  one  of  fact,  and 
it  is  not  suggested  that  the  finding  of  the  court  on  that  point 
is  incorrect. 

We  must  assume  the  value  thereof  to  be  $25,000.  To 
reach  this  amount  the  court  below  deducted  from  the  value 
of  the  property  of  the  seminary  $15,000  which  it  owed  for 
the  erection  of  the  seminary  building,  and  which  sum  was 
secured  by  a  mortgage  on  its  real  estate.  This  deduction  was 
properly  made. 

A  man  who  owns  a  farm  worth  $10,000,  but  owes  $5,000 
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of  the  purcliase-money,  is  worth  but  $5,000.  Whether  the 
debt  is  secured  by  a  lien  on  the  fEtrm  or  is  in  a  promissory 
note,  he  really  is  worth  so  much  of  the  value  of  the  farm  as 
he  has  paid  for.  It  is  true  he  owns  the  farm  and  may  be  able 
in  law  to  sell  it  and  pass  a  valid  title  to  the  purchaser,  yet, 
equitably,  he  is  entitled  only  to  so  much  as  the  farm  brings 
or  is  worth,  over  and  above  the  sum  he  owes  for  it. 

The  legislature  could  not  have  intended  to  require  that  the 
debts  of  a  coi*poration  should  be  included  in  determining  the 
amount  of  property  it  might  take  and  hold  under  its  charter ; 
and  as  such  a  mode  of  computation  is  unjust  it  ought  not  to 
be  applied,  unless  it  is  clearly  demanded  by  the  language  of 
the  charter. 

If  this  view  is  correct,  it  renders  it  unnecessary  to  inquire 
whether  the  seminary  is  not  entitled  to  take  and  hold  pro- 
perty to  an  amount  larger  than  $35,000,  as  it  does  not  hold  that 
amount  if  the  $15,000  of  indebtedness  are  deducted  from  the 
value  of  its  property. 

By  the  seventeenth  clause  of  the  will  the  testatrix  bequeaths 
to  the  several  persons,  corporations  and  societies  to  whom  she 
had,  in  and  by  said  will,  made  bequests,  who  should  be  living 
and  existing  and  able  to  take  the  same  in  proportion  to  the 
amounts  given  and  bequeathed  to  them  respectively. 

By  the  eleventh  clause  of  the  will  $10,000  were  given  to 
the  seminary ;  and  by  the  sixth  clause  the  same  amount  was 
given  to  the  Reformed  Dutch  church  of  Utica. 

By  the  first  codicil  the  bequest  to  the  seminary  was  reduced 
to  $7,000 ;  and  by  the  second  codicil  the  bequest  to  the  church 
was  revoked.  Notwithstanding  this  reduction  and  revocation, 
the  seminary  and  church  claim  to  share  in  the  residue,  in  the 
proportion  to  the  bequests  given  by  the  will,  disregarding 
altogether  the  codicils. 

On  the  other  side  it  is  insisted  that  the  seminary  is  entitled 
to  share  in  the  residue  in  the  proportion  of  $7,000,  that  being 
the  amount  to  which  it  is  entitled  under  the  will ;  and  that 
the  church  is  not  entitled  to  any  share,  because  the  bequest 
to  it  in  the  will  is  revoked  by  the  codicil. 
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The  court  below  was  right  in  holding  these  corporations 
entitled  to  share  in  the  residue  of  the  estate,  in  proportion  to 
the  amounts  given  them  by  the  will. 

Two  distinct  and  independent  bequests  are  given  by  the 
will.  One  gives  to  each  $10,000,  the  other  a  share  in  the 
residuum  of  the  estate  after  paying  debts  and  legacies.  These 
bequests  are  no  way  connected  together,  and  are  to  be  paid 
out  of  different  funds. 

The  residuum  is  given  ^^  to  the  several personSy  oorporatums 
and  societies  "  to  whom  I  have  hereinbefore  made  bequests, 
in  proportion  to  the  amounts  given  and  bequeathed  to  them 
respectively. 

In  order  to  ascertain  who  are  to  share  in  the  residue,  we 
have  only  to  ascertain  to  whom  bequests  had  been  given  by 
the  preceding  clauses  of  the  will. 

The  church  and  seminary  had  bequests  made  to  them  by 
the  clauses  of  the  will  preceding  the  seventeenth  or  residuary 
clause,  and  are,  therefore,  entitled  to  share  in  the  residue. 

A  codicil  does  not  interfere  with  any  of  the  specific  provi- 
sions of  the  will,  unless  its  language  naturally  and  obviously 
produce  such  result,  or  the  terms  of  the  codicil  expressly 
recognize  the  alteration.  (1  Kedfield  on  Wills,  362,  note  70, 
and  cases  cited.) 

This  rale  has  been  carried  to  the  extent  of  enabling  two 
persons  to  prove  a  will  and  codicil,  oi)e  of  whom  was  named 
as  sole  executor  in  the  will  and  the  other  sole  executor  in  the 
codicil.  {Greaves  v.  Price^  32  Law  J.,  113 ;  5  J.  C. 
R.,  343 ;  1  Jameson  on  Wills,  160,  166,  note  2 ;  Kane  y. 
AstoTj  6  Seld.,  113;  Quincy  v.  Rogers^  9  Gush.,  291.) 

Had  the  two  bequests  to  the  church  and  to  the  seminary 
been  for  the  same  specific  purpose,  it  might  be  claimed  with 
some  color  of  plausibility  that  the  revocation  of  one  should 
be  taken  as  proof  of  an  intention  to  revoke  both ;  but  the 
one  of  $10,000  is  for  a  specific  purpose,  and  the  other  is  with- 
out any  restriction  as  to  the  use  to  which  it  may  be  applied, 
and  is  applicable  to  any  of  the  purposes  to  which  the  corpora- 
tion by  its  charter  may  apply  its  funds. 

Lansing  — ^Vol.  VIL        17 
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If  the  testatrix  had  given  a  definite  sum  to  the  church  and 
seminary,  in  the  seventeenth  clause,  instead  of  a  portion  of 
the  residuum,  could  it  be  fairly  claimed  that  the  revocation 
of  one  of  the  bequests  was  also  a  revocation  of  the  other? 
No  case  can  be  found,  I  apprehend,  sanctioning  any  such 
propoeition. 

If  a  revocation  would  not  annul  both  bequests  in  the  case 
supposed,  why  should  the  revocation  of  the  legacy  of  $10,000 
to  the  church  destroy  that  of  a  share  in  the  residuum  of  the 
estate,  especially  where  there  is  no  sort  of  connection  between 
them  ?  Both  can  stand  without  doing  any  violence  to  the 
intention  of  the  testatrix,  as  disclosed  in  the  will. 

The  appellants'  counsel  does  not  furnish  us  any  data  by 
which  to  determine  whether  or  not  the  allowance  made  for 
counsel  is  or  is  not  reasonable. 

There  is  nothing  in  the  case  to  show  that  they  did  not  earn 
the  sums  allowed.  The  court  below  was  cognizant  of  the 
amount  of  labor  performed ;  we  are  not,  except  by  the  amount 
of  matter  appearing  in  the  case.  This  is  not  enough  to 
justify  us  in  repudiating  the  allowance. 

If  affidavits  had  been  presented  to  the  court,  as  to  the  ser- 
vices rendered  by  counsel,  and  those  affidavits  had  been  incor- 
porated in  the  case,  we  would  then  have  been  able  to  have 
formed  an  intelligent  opinion  as  to  the  correctness  of  the 
allowance.  The  allowance  is  not  so  exorbitant  as  to  justify 
us  in  rejecting  it  as  exorbitant,  in  the  absence  of  any  evi- 
dence tending  to  prove  it  so  to  be. 

I  entertain  no  doubt  but  that  the  surrogate  had  jurisdic- 
tion to  admit  the  will  to  probate ;  the  service  of  the  cita- 
tions by  persons  interested  in  the  will  was  entirely  legal  and 
proper.  This  mode  of  service  has  been  too  generally  followed 
in  this  State  to  permit  us  to  hold  it  improper  or  illegal,  as  to 
do  so  would  produce  a  vast  amount  of  litigation  and  unsettle 
the  title  to  a  large  share  of  the  property  in  it. 

The  judgment  should  be  affirmed,  with  costs  to  be  paid  by 
the  appellants. 

Judgment  affirmed. 
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Amasa  O.  Miller,  Appellant,  v.  James  B.  Adams,  Bespondent. 
(General  Tbrh,  Fourth  Department,  September,  1872.) 

An  order  under  §  294,  Code,  requiring  one  having  property  of  or  indebted  to 
a  judgment  debtor  to  appear  and  answer,  etc.,  is  within  tha  jurisdiction  of 
the  Judge  of  the  county  to  which  execution  has  issued  on  the  Judgment. 

An  order  obtained,  on  incompetent  evidence  of  jurisdictional  facts,  from  a 
court  of  recoixl,  or  officer  acting  Judicially  in  determining  the  question 
of  Jurisdiction,  is,  in  the  absence  of  bad  faith,  protection  to  the  party 
instituting  the  proceedings  therefor. 

Six  propositions,  embracing  rules  of  liability  of  parties  in  such  cases, 
stated  (per  Mullin,  P.  J ). 

If  the  county  Judge  issues  an  attachment  for  disobedience  to  his  order 
under  §  294,  it  is  presumed  to  have  been  issued  on  proper  proof  of  the 
fact 

And  in  an  action  of  false  imprisonment  upon  arrest  under  such  an  attach- 
ment, where  the  county  Judge  testified  that  he  could  not  remember  the 
nature  of  the  proof  but  thought  proper  proof  had  been  made, — ffM^  that 
the  onun  remained  with  the  plaintiff  to  prove  the  negative. 

Beversal  by  the  General  Term  of  an  order  denying  a  motion  in  the  County 
Court  to  set  aside  proceedings  does  not  without  an  order  to  that  effect 
set  them  aside. 

This  was  a  motion  to  the  General  Term  upon  a  case  and 
exceptions  ordered  to  be  heard  there  in  the  first  instance. 
The  facts  as  they  appeared  were  as  follows : 

The  defendant  recovered  a  judgment  against  Joseph  S. 
Thompson,  before  a  justice  of  the  peace  of  Wayne  county,  a 
transcript  of  which  was  duly  filed  in  the  clerk's  oflSce  of  that 
county,  and  an  execution  duly  issued  and  returned  wholly 
unsatisfied. 

The  attorney  for  the  plaintiflF  in  the  judgment,  made  affida- 
vit of  these  facts,  and  that  "A^  had  been  informed  and 
believed  that  Amaea  0,  MiU&r  {the  plaintiff)  and  Churlee 
P,  Moodtj^  each^  hae  property  of  said  Thompson  and  a/re 
indited  to  him  in  an  amount  exceeding  ten,  doUars.^^ 

This  affidavit  was  presented  to  the  county  judge  and  an 
order  made  by  him  requiring  Miller  and  Moody  to  appear 
before  him,  at  a  time  and  place  specified,  to  be  examined  con- 
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cerning  the  property  alleged  to  be  held  by  them,  and  the 
indebtedness  due  to  the  judgment  debtor ;  the  affidavit  and 
order  were  personally  served  on  Miller  and  Moody,  and  an 
affidavit  of  the  service  delivered  to  the  judge. 

The  plaintiff  did  not  appear  in  obedience  to  the  order,  and 
thereupon,  and  without,  as  plaintiff  alleged,  any  proof  by 
affidavit  of  failure  to  appear,  the  county  judge  issued  an 
attachment  against  him  (plaintiff)  for  contempt,  upon  which 
he  was  arrested  and  taken  before  the  judge  and  bailed. 

When  brought  before  the  county  jadge,  the  plaintiff 
objected  to  the  proceedings  on  three  grounds : 

1.  That  the  party  did  not  produce  any  proof,  by  affidavit 
or  otherwise,  that  the  parties,  attached,  were  in  default. 

2.  Copies  of  the  affidavit,  and  other  papers,  were  not  served 
on  defendant. 

3.  The  county  judge  did  not  prescribe  the  penalty,  in 
which  defendant  should  be  held  to  bail. 

The  plaintiff  conceded  he  did  not  attend  before  the  judge 
on  the  day  specified  for  his  appearance. 

The  county  judge  was  examined  as  a  witness  on  the  trial 
of  this  case  and  testified  that  he  had  no  distinct  recollection 
whether  an  affidavit  of  plaintiff^s  non-appearance  was  or  was 
not  indorsed  on  the  order  requiring  him  to  appear.  He  also 
testified  that  there  must  have  been  some  proof  before  him 
that  plaintiff  did  not  appear,  but  had  no  recollection  of  any 
such  proof. 

Subsequent  to  the  foregoing  proceedings  a  motion  was 
made  on  the  part  of  the  defendant  in  the  execution  to  set 
aside  the  order  made  by  the  county  judge  in  the  supplement- 
ary proceedings,  which  was  denied. 

On  appeal  to  the  General  Term  of  the  Supreme  Court,  the 
order  was  reversed,  with  costs. 

The  plaintiff  brought  this  action  to  recover  damages  sus- 
tained l^y  the  alleged  false  imprisonment  on  the  attachment. 

The  plaintiff  was  nonsuited,  and  he  moved  for  a  new  trial, 
on  exceptions  which  were  ordered  to  be  heard  in  the  first 
instance  at  the  General  Term. 
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M.  Hopkins^  for  the  appellant. 

Chas.  McLoutl)^  for  the  respondent. 

Present — Mullin,  P.  J.,  Johnson  and  Talcott,  JJ. 

MuLLiN,  P.  J.  The  plaintiff  bases  his  motion  for  a  new 
trial  npon  two  grounds,  viz. : 

1st.  Because  of  the  absence  of  proof  before  the  county  judge 
that  plaintiff  was  indebted  to  Thompson,  the  judgment  debtor, 
in  any  sum ;  and 

2d.  Because  it  was  not  proved  before  the  county  judge  that 
the  plaintiff  did  not  appear  in  obedience  to  the  order  requir- 
ing him  to  appear. 

The  plaintiff^s  counsel  insists  that  the  statement  as  to  plain- 
tiff's indebtedness  being  on  information  and  belief,  it  was  no 
legal  proof  of  such  indebtedness,  and  without  it  the  judge  had 
no  jurisdiction  to  make  the  order  requiring  the  plaintiff  to 
appear,  and  the  whole  proceeding  was  void. 

Section  292  of  the  Code  gives  county  judges  jurisdiction  to 
entertain  proceedings  supplementary  to  execution.  They 
have,  therefore,  jurisdiction  of  the  subject-matter. 

These  supplementary  proceedings  are  in  the  action,  so  that, 
upon  presentation  of  an  aiBdavit  showing  the  recovery  of  the 
'udgmont  and  the  issuing  of  an  execution,  the  officer  may 
require  the  attendance  of  the  debtor  to  be  examined  concern- 
ing his  property,  to  the  end  that  it  may  be  levied  on  and 
sold  to  satisfy  the  judgment ;  and  upon  sliowing  that  the  exe- 
cution is  returned  wholly  unsatisfied,  he  may  require  the 
debtor's  attendance  to  be  examined  in  order  to  ascertain 
whether  he  has  any  property,  whether  subject  to  be  taken  on 
execution  or  not,  out  of  which  to  satisfy  such  judgment.  And 
on  proof  that  some  person  named  has  property  of  the  judg- 
ment debtor,  or  is  indebted  to  him,  he  may  be  required  to 
appear  and  answer  in  relation  thereto.  These  facts  are  to  be 
proved  to  enable  the  judge  to  obtain  jurisdiction  of  the  per- 
son of  the  defendant  in  the  judgment  or  his  debtor. 
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There  can  be  no  doubt  but  that  the  county  judge  has  juria- 
diction  to  make  an  order  requiring  the  judgment  debtor  to 
appear.  To  authorize  him  to  make  au  order  that  the  debtor 
of  the  judgment  debtor  appear,  there  must  have  been  proof 
before  him  that  he  had  property  of  or  was  indebted  to  the 
judgment  debtor.  Such  proof  was  made,  but  it  was  upon 
information  and  belief,  and  hence  it  is  claimed  the  county 
judge  did  not  acquire  jurisdiction. 

It  has  been  held  that  when  a  fact  is  to  be  proved  in  order 
to  enable  the  court  or  officer  to  entertain  a  proceeding  not  in 
tlie  progress  of  an  action,  such  fact  must  be  established  by 
competent  legal  evidence,  and  that  information  and  belief  is 
not  such  evidence,  and  if  received  the  proceedings  will  be  set 
aside.  {£^  parte  Haynesj  18  Wend.,  611;  Cadwell  v.  Cat- 
gate,  7  Barb.,  253 ;  Matter  of  Bliss,  7  Hill,  187.)  Bat  it 
does  not  follow  that  the  officer  before  whom  the  proceed- 
ings were  instituted,  or  the  party  by  whom  or  for  whose 
benefit  they  were  instituted,  is  liable  for  false  imprisonment 
for  the  arrest  of  the  person,  or  for  trespass  for  unlawfully  tak- 
ing property  of  the  party  proceeded  against.  In  Harman 
v.  Brotherson  (1  Den.,  537)  the  recorder  of  Schenectady 
was  sued  for  false  imprisonment  for  making  an  order  to  hold 
the  plaintiff  to  bail  on  a  capias,  upon  an  affidavit  of  the 
plaintiff,  in  which  he  stated  from  information  and  belief  that 
the  defendant  in  that  action  had  been  guilty  of  carelessness 
and  negligence  in  the  care  of  a  horse,  for  the  loss  of  which, 
through  the  defendant's  negligence,  the  action  was  brought. 
It  was  insisted  that  the  proof  was  wholly  insufficient  to 
establish  a  cause  of  action  so  as  to  justify  making  the  order 
of  arrest.  The  plaintiff  had  a  verdict  in  the  Common  Pleas 
of  Schenectady,  and  the  defendant  brought  error  to  the 
Supreme  Court.     The  judgment  was  reversed. 

Bronson,  Ch.  J.,  referring  to  the  defect  of  proof  in  the  affi- 
davit, says :  If  Brothei*son  (the  defendant  in  the  capias)  had 
moved  the  court,  the  order  to  hold  to  bail  would  have  been 
revoked.  But  it  is  a  very  different  question  whether  the 
officer  who  made  the  order  can  be  treated  as  a  trespasser.    It 
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was  a  case  when  upon  proper  proof  an  order  to  bold  to  bail 
might  be  made.  A  capias  and  affidavit  were  laid  before  the 
officer,  the  affidavit  making  out  a  fair  case  for  the  exercise  of 
his  judgment.  lie  had  jurisdiction  of  the  matter  and  acted 
judicially  in  making  the  order,  and  it  is  entirely  clear  that  he 
cannot  be  made  answerable  as  a  trespasser  for  an  error  in 
judgment. 

If  the  affidavit  was  sufficient  to  protect  the  judge  in  that 
case,  it  must  have  been  sufficient  to  protect  the  party  who 
procured  it.  The  former  is  exempt  from  liability  because  the 
law  makes  it  his  duty  to  determine  whether  a  case  is  made 
whicb  authorizes  him  to  act ;  and  he  is  not  liable  for  an  error 
of  judgment.  Now,  the  party  is  compelled  to  submit  his 
proofs  to  the  judge,  and  is  bound  by  his  decision.  Upon 
what  principle,  then,  can  he  be  beld  liable  for  the  error  of  judg- 
ment, while  the  one  who  commits  it  is  exempt  from  liability 
for  it  ?  In  Von  Latham  v.  Libby  (38  Barb.,  339)  the  party 
who  instituted  criminal  proceedings  before  a  magistrate  for  an 
act  which  was  not  criminal  was  held  not  liable.  The  decision 
of  the  magistrate,  that  the  proof  showed  that  a  criminal 
ofience  had  been  committed,  was  a  protection  to  him ;  and  it 
would  seem  to  have  been  the  opinion  of  the  learned  judge 
that  the  party  was  exempt  from  liability  in  cases  in  which 
the  officer  himself  might  be  liable. 

Several  English  cases  are  referred  to,  in  which  the  non- 
liability of  the  party  commencing  proceedings  before  a  magis- 
trate is  declared  in  the  strongest  terms,  because  they  had 
submitted  what  they  were  advised  was  evidence  sufficient  to 
confer  jurisdiction  on  the  officers  to  whom  the  application 
was  made,  and  he  had  held  it  sufficient. 

It  is  doubtless  true,  or  was  said  in  the  case  of  Von  Latham 
V.  Libhyy  that  there  may  be  such  a  defect  in  the  proof  pre- 
sented to  the  officer,  and  on  which  he  acts,  as  to  show  bad 
faith ;  and  in  such  case  he  may  be  liable. 

But  swearing  to  a  fact  on  information  and  belief  cannot  be 
held  evidence  of  bad  faith ;  as  scarcely  one  layman  in  a 
thousand  is  aware  that  it  is  not  competent^  legal  evidence. 
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(See  opinion  written  by  me  in  Hall  v.  Hunger  in  this  General 
Term,  argued  at  May  term,  1871,  in  which  the  cases  on  the 
question  no w  under  consideration  are  collected  and  reviewed.*) 

It  seems  to  me  the  following  propositions  may  be  con- 
sidered established  in  this  State,  viz. : 

Ist.  That  a  judge  of  a  court  of  record  is  not  civilly  liable 
for  any  error  of  judgment  he  may  commit,  although  it  may 
be  intentional. 

2d.  A  court  or  oflScer  of  inferior  jurisdiction  is  liable  to 
the  party  injured  when  he  or  it  acts  without  having  jurisdic- 
tion of  the  subject-matter,  and  of  the  person  of  the  party 
proceeded  against,  unless  the  question  whether  jurisdiction 
is  acquired  is  a  judicial  one,  to  be  determined  by  such  court 
or  officer ;  in  which  case  the  decision  is  a  protection  to  him 
or  it  and  to  the  party. 

3d.  When  the  evidence  presented  to  the  court  or  officer 
has  a  tendency  to  prove  the  facts  required  to  be  proved  to 
confer  jurisdiction,  the  decision  protects  the  court  or  officer, 
and  also  the  party. 

4th.  When  a  party  or  his  attorney  may  lawfully  issue  process 
against  the  person  or  property  of  a  party,  they  are  liable  if 
the  process  is  issued  in  a  case  not  authorized  by  law ;  and 
when  it  is  issued  in  a  case  in  which  it  may  lawfully  issue,  but 
it  is  issued  irregularly,  they  are  liable  only  after  it  is  set  aside 
for  such  irregularity.  While  it  remains  in  force  it  is  a  pro- 
tection. 

5th.  While  it  is  true  that  process  issued  by  a  court  or  officer 
in  favor  of  a  party  upon  proof,  to  be  made  to  the  satis&c- 
tion  of  such  court  or  officer,  although  it  may  be  issued  errone- 
ously, it  is  a  protection  to  him ;  yet,  if  he  interferes  in  the 
arrest  beyond  taking  out  the  process  and  delivering  it  to  an 
officer  to  be  executed,  he  is  liable  for  such  unauthorized 
interference. 

6lh.  The  party  who  maliciously  and  in  bad  faith  extends 
the  jurisdiction  of  a  court  or  officer  to  a  case  to  which  it 


*  Reported  5  Lansing,  100. 
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cannot  lawfully  be  extended  is  liable  to  the  party  injured 
thereby. 

The  point  made  by  the  appellant's  counsel,  that  the  county 
judge  did  not  acquire  jurisdiction  to  issue  an  attachment 
against  the  plaintiff,  because  no  proof  of  his  non-appearance, 
in  obedience  to  his  order,  was  proved  before  him,  is  not 
available  to  him,  because  the  fact  that  such  proof  was  not 
made  cannot,  on  the  evidence,  be  said  to  be  established. 

The  presumption  of  law  is  that  proof  was  made,  if  it  was 
necessary  to  authorize  him  to  issue  the  process;  and  he 
swears  he  thinks  such  proof  was  made,  but  he  does  not 
recollect  of  any  affidavit  or  how  otherwise  the  proof  was 
made.  In  a  word,  he  does  not  admit  that  no  proof  was  made ; 
and  it  was  incumbent  on  the  plaintiff,  under  the  circumstances 
of  this  case,  to  establish  the  negative,  or,  in  other  words,  to 
overcome  the  slight  evidence  that  such  proof  was  made. 

The  orders  in  the  supplementary  proceedings  have  not 
been  vacated  or  set  aside.  The  County  Court  denied  the 
motion  to  set  them  aside,  and  the  General  Term  reversed 
that  order.  This  left  the  orders  in  force.  The  General 
Tei*m  should  have  made  an  order  setting  aside  the  proceed- 
ings.    Not  doing  it,  they  are  left  in  force. 

If  the  plaintiff  was  rightly  nonsuited  there  was  nothing  to 
submit  to  the  jury.     A  new  trial  should  be  denied. 

A  new  trial  denied. 


Laksino — You  YIL        18 
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TuE  Excelsior  Fire  Insurance  Company  and  William  M. 
Tweed,  Jr.,  Receiver,  &c.,  of  the  Commonwealth  Insu- 
rance Company,  v.  The  Royal  Insurance  Company  of 
Liverpool. 

(General  Term,  Fourth  Department,  September,  1872.) 

One  who  has  a  contract  for  the  purchase  of  a  mortgage,  the  purchase- 
money  being  payable  by  installments,  and  who  has  made  part  payment 
under  the  C(»ntract,  is,  in  equity,  the  owner  of  the  mortgage,  and  his 
insurable  interest  in  the  property  covered  by  it  is  the  full  amount  due 
and  to  become  due  thereupon. 

An  agent  for  plaintiff,  an  insurance  company,  having  made  an  insurance 
upon  property,  was  directed  by  his  principal  to  cancel  the  policy.  He 
did  not  do  so,  but  applied  to  the  agents  of  defendant  for  reinsurance 
upon  the  risk,  which  they  refused,  but  consented  to  insure  the  interest 
of  the  owner  in  the  property  for  the  amount  insured  by  plaintiff.  The 
policy  issued  by  defendant  to  the  owner  was  never  delivered  to  her,  but 
remained  in  the  possession  of  plaintiff's  agent  at  the  time  the  property 
was  burned.  After  the  fire  the  owner  paid  the  premium  due  to  defend- 
ant and  assigned  the  policy  to  the  plaintiff  The  conditions  of  the 
policy  required  that  in  case  of  other  insurance  the  defendant  should  pay 
pro  rata.  Held^  that  defendant  was  not  liable  to  plaintiff  as  re-insurer  of 
the  risk,  but  that  plaintiff,  as  assignee  of  the  owner,  could  recover  a  part 
of  the  insurance  made  by  the  defendant,  proportionate  to  the  amount  of 
insurance  upon  the  property. 

Whether,  if  the  plaintiff  had  purchased  the  policy  of  defendant  from  the 
insured,  not  being  liable  upon  the  policies  issued  by  it,  the  purchase 
would  have  been  valid,  quere.    (Per  Mullin/ J.) 

A  ratification  by  the  insured  of  the  act  of  her  agent  in  making  the  insu- 
rance is  sujficient,  if  made  after  a  loss  has  occun*ed. 

No  request  having  been  made  on  the  trial  to  submit  a  ccntroyerted  fact  to 
the  jury,  it  becomes  the  province  of  the  court  to  determine  the  fact,  and 
its  decision  is  final. 

In  August,  1865,  James  Connolly  was  owner  of  a  grist-mill 
in  the  city  of  Rochester,  which  was  subject  to  two  mortgages 
of  $10,000  each,  held  by  one  Dows. 

In  July,  1870,  Mrs.  Connolly,  the  wife  of  the  mortgagor, 
entered  into  a  contract  with  Dows  for  the  purchase  of  said 
mortgages  for  $15,000,  to  be  paid  as  follows:  $2,500  to  be 
paid  down,  $5,000  on  the  Ist  of  August  following,  and  the  bal- 
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auce  in  inBtallments,  whicli  Mrs.  C.  covenanted  to  pay.  Mrs. 
C.  made  the  first  two  payments,  amounting  to  $7,500. 

In  December,  1870,  Mr.  C,  acting  for  his  wife,  but  with- 
out any  express  authority  from  her,  applied  to  William  Mc- 
Carthy, an  insurance  agent  in  Rochester,  for  an  insurance  on 
the  mortgage  interest  of  his  wife  in  said  mill  to  the  amount  of 
$7,500.  McC.  was  agent  for  the  Excelsior  and  Commonwealth 
Insurance  Companies. 

Some  days  after,  Mr.  C.  called  on  McC,  and  two  policies, 
one  in  each  of  those  companies,  were  delivered  to  him  for 
$3,750,  whereby  Mrs.  C.'s  mortgage  interest  was  insured  for 
one  year. 

These  policies  were  delivered  to  Mrs.  C.  and  retained  by 
her. 

When  the  agent  notified  the  companies  of  the  issue  of  these 
policies,  they  directed  him  to  cancel  them,  but  it  was  never 
done. 

Instead  of  canceling,  McCarthy  applied  to  French  &  Smith, 
the  defendant's  agents  at  Rochester,  for  re-insurance  on  the 
risk  taken  in  the  Commonwealth  Company.  They  refused.  In 
a  day  or  two  McC.  was  directed  to  cancel  the  Excelsior  policy, 
and  he  again  called  on  defendant's  agent  to  reinsure.  In  a 
short  time  atlter  this  application,  defendant's  agent  inquired 
of  McCarty  whether  a  direct  insurance  of  the  interest  of  Mrs. 
C.  would  not  be  as  well  as  a  re-insurance  of  the  risks  in  the 
two  insurance  companies,  and  he  told  them  it  would,  and 
thereupon  defendant's  agent  issued  two  binding  receipts,  as 
they  are  called,  whereby  the  defendant  insured  Mrs.  C.  for 
fifteen  days,  unless  policy  was  issued  in  the  mean  time,  and 
in  a  few  days  thereafter  a  policy  was  issued  by  defendant's 
agent,  insuring  Mrs.  C.'s  interest  in  the  mill  for  one  year  for 
$7,500.  Tlie  premium  on  this  policy  was  paid  by  Connolly 
for  his  wife  after  the  destruction  of  the  building  by  fire. 
The  policy  issued  by  defendant  was  not  delivered  by  McC.  to 
Mrs.  Connolly  till  aiter  the  fire,  nor  was  she  or  her  husband 
aware  of  its  existence  until  then. 

The  building  was  destroyed  by  fire  on  the  23d  December, 
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1870,  and  proofs  of  loss  duly  made  and  delivered  to  the  seve- 
ral companies,  including  the  defendants. 

When  the  premium  on  the  defendant's  policy  was  paid  by 
C.  on  behalf  of  his  wife,  the  defendant's  agent  gave  a  receipt 
for  the  amount  under  protest,  as  claimed  by  defendant's  wit- 
nesses, but  without  protest,  as  claimed  by  the  plaintiflE's  wit- 
nesi>e8.  The  amount  so  paid  to  the  agent  was  remitted  to 
defendant  by  them  and  retained,  but  subsequently  offered 
back,  but  not  received. 

When  this  money  was  sent  by  the  agent  and  received  by 
the  company,  they  had  been  told  that  Mrs.  0.  still  held  the 
policies  issued  by  the  Commonwealth  and  Excelsior  companies. 

Mrs.  C,  in  the  proofs  of  loss  delivered  to  the  Common- 
wealth Insurance  Company,  stated  that  the  policy  from 
defendant's  company  was  procured  by  McC,  or  by  his  direc- 
tion or  procurement,  and  entirely  without  the  knowledge,  pri- 
vity, authority  or  consent  of  her,  said  Mre.  C. ;  that  she  had 
no  notice,  knowledge  or  information  in  relation  thereto  until 
after  the  burning  of  the  mill,  and  McC.  retained  said  policy 
in  his  hands,  or  in  the  hands  of  his  clerk,  until  after  said  fire ; 
that  she  had  no  knowledge  or  notice  that  it  was  the  intention 
of  McC.  to  substitute  defendant's  policy  for  those  issued  by 
the  other  two  companies  until  after  the  fire. 

It  does  not  appear  by  the  case  that  the  mortgages  have 
ever  been  assigned  by  Dows  to  Mrs.  C,  nor  is  she  entitled  to 
such  assignment  until  the  whole  purchase-price  is  paid. 

Mrs.  C.  has  assigned  her  interest  in  the  policies  issued  by 
defendant  to  the  plaintiffs. 

The  plaintiffs  bring  this  action  to  recover  of  defendants: 
1st,  as  re-insurers  of  the  risks  taken  by  the  Commonwealth 
and  Excelsior  companies ;  and  2d,  as  assignees  of  Mrs.  C.  of 
the  policy  issued  by  defendants  to  her. 

W.  F.  Cogswelly  for  the  plaintiff. 

A,  J.  Parker^  for  the  defendant. 

Present — Mullin,  P.  J.,  Johnson  and  Taloott,  JJ. 
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MuLLiN,  P.  J.  The  Commonwealth  and  Excelsior  compa- 
nies must  be  deemed  to  concede  their  liability  upon  the  poli- 
cies issued  by  them  to  Mrs.  0.  It  cannot  be  claimed,  there- 
fore, that  those  policies  have  ever  been  canceled  or  surren- 
dered. 

If  the  defendant's  policy  is  an  operative,  valid  contract  in 
the  hands  q{  the  plaintiffs  as  assignees  of  Mrs.  C,  she  had 
insured  her  interest  in  .the  mills  to  the  extent  of  $15,000, 
although  she  had  in  fact  paid  towards  the  mortgage  but  $7,500 
up  to  the  time  of  the  fire,  and  we  are  not  informed  that  she 
has  paid  anything  since. 

The  agreement  between  Mrs.  C.  and  Dows  is  not  before  us. 
We  must  assume  that  it  was  an  agreement  by  Dows  to  sell, 
and,  on  payment  of  the  purchase-money  by  Mrs.  C,  to  assign 
the  mortgages  to  her,  and  on  her  part  a  covenant  to  pay  such 
purchase-price. 

If  this  is  the  substance  of  the  agreement,  Mrs.  C,  by  virtue 
of  it,  became  the  equitable  owner  of  the  mortgages,  and  enti- 
tled to  insure  them  to  the  extent  of  her  interest,  which  was 
the  amount  due  or  to  become  due  on  the  mortgages.  Her 
covenant  to  pay  stood  in  lieu  of  the  money,  the  legal  title  to 
the  mortgages  being  retained  by  Dows  as  security  for  the  pay- 
ment of  the  purchase-money.  (Angel  on  Insurance,  §  66,  and 
cases  cited.) 

In  the  section  cited  the  author  speaks  of  insurance  by  the 
purchaser  of  real  estate  by  contract;  such  purchaser  is  in 
equity  deemed  the  owner,  and  entitled  to  insure  to  the  extent 
of  the  value,  although  he  has  not  paid  the  purchase-money, 
but  only  obligated  himself  to  pay.  The  same  doctrine  must 
apply  to  the  purchaser  of  personal  property,  who  has  an 
equitable  title  to  it  merely. 

The  defendant's  policy  contained  a  provision  that  in  case 
there  should  be  any  insurance  in  any  other  company  extend- 
ing to  the  property  thereby  insured,  it  (the  defendant)  should 
only  be  liable  to  pay  its  ratable  proportion  of  the  damage 
ascertained  in  accordance  with  the  conditions  of  said  policy. 

The  result  is  that,  treating  all  these  policies  as  valid,  the 
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insured  could  recover  of  the  defendant  but  one-half  of  the 
amount  of  the  loss.  {Blake  v.  Exchange  Mutual  Ins.  Co.^ 
12  Gray,  265.) 

To  escape  this  result  the  plaintiffs'  counsel  insists  tliat  the 
defendant  is  a  re-insurer  of  the  property,  and  in  that  character 
liable  to  the  Commonwealth  and  Excelsior  Insurance  Com- 
panies for  the  whole  amount  of  the  loss. 

The  policy  of  the  defendant  does  not  purport  to  be,  nor  is 
it  in  its  terms,  a  contract  of  re-insurance,  but  on  the  contrary 
is  a  contract  for  insurance  between  the  defendant  and  the 
equitable  owner  of  the  property,  of  her  interest  in  it. 

But  it  is  said  that  the  plaintilfs'  agent  applied  for  re-insur- 
ance, and  the  policy  was  issued  by  defendant  for  the  purpose 
of  re-insuring  the  risk  taken  by  the  plaintiffs. 

It  is  true  that  McCarthy,  the  agent  for  both  the  Common- 
wealth and  Excelsior  companies,  applied  to  defendant's  agent 
to  re-insure.  The  agents  of  defendant  refused  to  re-insure,  but 
expressed  their  willingness  to  issue  a  policy  equal  to  the 
amount  insured  in  the  other  companies,  and  this  was  assented 
to  by  McCarthy.  In  making  the  application  to  re-insure  and 
in  obtaining  the  new  policy  McC.  was  not  acting  for  any 
person.  He  was  disobeying  the  instructions  of  his  principals 
in  not  canceling  the  policies  issued  in  their  names,  and 
sought  the  re-insurance  to  protect  his  principal  in  case  of  loss, 
and  in  order  to  retain  the  custom  of  Connolly,  who  had  been 
accustomed  to  do  business  with  him  as  agent. 

The  defendant  was  not  informed  that  a  rc-insurance  had 
been  applied  for ;  its  officers  must  have  understood  that  the 
application  on  which  they  were  called  to  act  was  for  an  insur- 
ance by  Mrs.  C. 

If  the  defendant  was  chargeable  with  the  acts  of  the  agent 
not  communicated  to  them,  but  which  were  wholly  incon- 
sistent with  the  knowledge  communicated  by  him  and  with 
the  act  which  he  called  on  its  officers  to  perform,  it  cannot  be 
said  on  the  proof  in  the  case  that  the  defendant's  agent  under- 
stood that  the  policy  issued  by  the  defendant  was  to  operate 
as  a  re-insurance.     If  they  issued  the  policy  for  the  purpose  of 
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taking  tlie  place  of  the  two  policies  issued  by  the  other  com- 
panies, and  these  policies  instead  of  being  canceled  were  kept 
in  life,  one  of  two  results  would  follow,  either  defendant's 
policy  would  be  void,  or  under  the  condition  that  if  other 
insurance  was  effected  on  the  same  property,  defendant's 
would  only  be  liable  pro  rata.  It  is  not  claimed  that  it  is 
void,  hence  the  other  policies  were  not  canceled.  But  if  it 
was,  the  objection  was  waived  by  the  receipt  of  the  premium. 

As  between  Mrs.  C.  and  the  plaintiffs  it  may  well  be  that 
when  Mrs.  C.  accepted  the  defendant's  policy  as  an  operative 
instrument  between  her  and  the  defendant,  the  plaintiffs  might 
insist  that  tliey  were  entitled  to  the  benefit  of  it  as  being 
made  for  their  benefit  in  the  case  they  paid  in  the  event  of 
loss  such  sum  as  they  were  liable  for  to  her. 

It  seems  to  me  the  plaintiffs  cannot  recover  on  the  first 
count  in  their  complaint. 

I  am  of  opinion,  however,  that  the  plaintiffs  are  entitled  to 
recover  as  assignees  of  Mrs.  C.  Notwithstanding  the  agent 
who  effected  the  insurance  with  defendant  was  wholly 
unauthorized  to  act  for  her  in  the  business  with  defendant,  it 
was  competent  for  her  when  it  came  to  her  knowledge  to 
ratify  the  act  and  thus  render  the  policy  valid  ah  initio. 
{Finney  v.  Fairhaven  Ins,  Co.j  5  Mete,  192;  Thompson  v. 
The  American  Tontine  Z.  and  S.  Ins.  Go.^  46  N.  Y.,  674.) 

And  the  ratification  is  sufficient  if  made  after  the  happening 
of  the  loss.  {Finney  v.  Fairhaven  Ins.  Co.  supra  /  Routh  v. 
Thompson^  13  East,  274 ;  Ragedom  v.  Olive?'Sony  2  M.  &  S., 
485.) 

It  is  not  necessary  to  inquire  whether  the  ratification  would 
have  been  operative  if  the  premium  had  not  been  paid  to  and 
received  by  the  defendant.  The  fact  of  such  payment  id  con- 
ceded, but  the  force  of  it  is  sought  to  be  avoided,  because : 

1st.  It  was  under  protest ;  2d.  It  was  offered  to  be  returned ; 
3d.  Because  when  it  was  received  the  defendant's  agents  did 
not  know  that  the  policies  issued  by  the  other  two  companies 
had  not  been  canceled. 

It  is  not  true  that  when  the  money  was  paid  by  Mrs.  C.'s 
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agent  it  was  not  known  to  defendant's  agent  that  the  other 
policies  had  not  been  canceled-  That  fact  was  known  to 
them  as  early  as  noon  of  the  day  succeeding  the  fire. 

The  offer  /  to  return  could  not  deprive  Mrs.  0.  of  rights 
which  had  attached  when  the  money  was  paid,  nor  cf  the 
benefit  of  any  inference  which  resulted  from  defendant's 
receipt  of  the  money  with  knowledge  of  the  non-cancellation 
of  the  other  policies. 

As  to  the  payment  under  protest,  it  is  affirmed  on  the  one 
side  and  denied  on  the  other.  If  it  was  important,  it  pre- 
sented a  question  for  the  jury,  but  no  request  was  made  to 
submit  it  to  the  jury,  and  it  was  the  province  of  the  court 
under  such  circumstances  to  determine  the  fact,  and  its 
decision  is  final. 

If  the  plaintifls  had  purchased  the  policy  in  question  of 
Mrs.  C,  unconnected  with  their  liability  upon  the  policies 
issued  by  them,  I  should  entertain  doubts  whether  the  pur- 
chase would  have  been  valid.  But  the  policy  was  in  fact 
procured  by  their  agent  for  their  benefit  and  protection,  but 
in  the  name  of  Mrs.  C,  and  for  this  purpose  I  do  not  doubt 
their  right  to  take  the  policy  by  assignment.  I  intend  to 
embrace  in  this  proposition  the  receiver  of  the  Commonwealth 
company. 

It  follows  that  the  plaintiffs  are  entitled  to  recover  one-half 
the  amount  insured  by  defendant's  policy,  and  if  her  counsel 
will  stipulate  to  reduce  the  verdict  to  that  sum  judgment 
may  be  entered  for  it,  but  if  he  shall  not  so  stipulate  the 
verdict  is  set  aside  and  a  new  trial  ordered,  costs  to  abide 
event. 

Judgment  accordingly. 
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Jambs  Magoyebning,  Eespondent,  t.  Orbin  G.  Staples  and 

others,  Appellants. 

(Gez^ral  Term,  Fourth  Dspartmekt,  January,  1878.) 

An  incorporated  agricultural  society  may  employ  persons  to  preserve  order 
on  its  grounds  during  a  fair.    (See  Laws  1859,  p.  63.) 

It  is  the  daty  of  those  employed  to  preserve  order,  and  they  may  put  off 
from  the  grounds  persons  who  persist  in  causing  disorder,  after  they  are 
requested  to  desist  therefrom,  and  enforce  the  lawftil  regulations  of  the 
society,  which  are  made  known  to  those  admitted  to  the  grounds. 

The  society  may  place  seats  upon  a  part  of  its  grounds,  and  charge  an 
additional  price  for  admission  thereto  to  one  holding  a  ticket  to  the 
grounds  generally. 

But  its  officers  and  police  may  not  justify  the  forcible  exclusion  of  such  a 
person  from  the  seats  because  he  has  not  paid  for  their  use^  without 
charging  him  with  knowledge  of  the  requirement,  and  with  refusal  upon 
demand  to  pay  or  leave. 

And  a  refusal  of  the  holder  of  a  ticket  to  the  fair,  to  leave  the  seats  will 
not  Justify  his  removal  from  the  grounds  to  which  his  ticket  admits  him. 

A  custom  to  charge  for  the  seats,  of  which  the  person  removed  is  not  shown 
to  have  knowledge,  is  not  admissible  as  evidence  in  justification  of  his 
removal. 

But  evidence  of  a  regulation  of  the  society,  establishing  and  authorizing 
the  collection  of  additional  charge  for  the  seats,  is  material  upon  a  ques- 
tion of  unlawful  exclusion  by  an  officer,  to  show  the  authority  for  the 
demand  of  payment,  &c. 

Where  a  charge  to  the  Jury  considers  the  testimony  only  on  one  side,  and 
the  counsel  for  the  other  side  objects,  without  requesting  a  charge  upon 
the  remaining  testimony,  he  has  no  benefit  from  the  exception. 

This  was  an  appeal  by  the  defendant  from  a  judgment  for 
the  plaintiff,  entered  upon  the  verdict  of  a  jury,  at  the  Jeffer- 
son circuit.    The  facts  are  stated  in  the  opinion. 

James  Z.  Starhuchy  for  the  appellants. 

Mocre  dk  MoCariin^  for  the  respondents. 

Present — Mullik,  P.  J.,  and  Taloott,  J. 
Laksing  — ^Vou  VIL        19 
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MuLLiN,  p.  J.  The  Jefferson  County  Agricultural  Society 
is  duly  incorporated,  and  holds  an  annual  fair  on  its  grounds, 
in  the  city  of  Watertown. 

In  September,  1870,  it  held  a  fair,  and  charged  for  admission 
to  the  grounds,  giving  to  persons  applying,  tickets  which 
admitted  them  to  the  grounds  and  to  exhibit  articles  at  the 
fair. 

The  defendant  Staples  was  appointed,  by  the  society  or  its 
officers,  general  superintendent,  and  as  such  he  was  authorized 
to  enforce  order  on  the  grounds. 

The  defendant  Stockweather  was  a  policeman-  of  the  city, 
and  assigned  to  duty  on  the  fair  groimds  during  the  continu- 
ance of  the  fair. 

The  society  erected  on  its  grounds  elevated  seats  for  the 
use  of  spectators,  and  for  admission  to  which  a  fee  was  charged. 
These  seats  were  separated  from  the  rest  of  the  ground  by 
a  fence,  having  a  gate  in  it,  through  which  those  desiring  to 
occupy  seats  had  to  pass. 

The  plaintiff  purchased,  for  himself  and  family,  tickets,  and 
paid  for  the  same,  admitting  them  to  enter  the  grounds  each 
day  of  the  fair  and  compete  for  the  prizes. 

They  entered  the  grounds,  and,  after  visiting  the  objects  of 
interest  to  them,  they  went  to  the  gate  in  front  of  the  seats, 
found  it  open,  as  they  testify ;  found  no  one  asking  or  receiv- 
ing pay  for  occupying  seats,  and  they  were  ignorant  that  any 
charge  was  made  for  tlie  use  of  the  seats,  but  on  the  contrary 
understood  that  the  tickets,  purchased  on  entering,  entitled 
them  to  occupy  the  seats  if  they  desired  to  do  so. 

They  passed  through  the  gate  and  occupied  seats.  After 
being  seated  a  few  minutes  some  person  came  on  to  the  seats 
and  ordered  persons  sitting  thereon  to  get  off,  to  leave  them. 
Soon  after  Staples  came  to  plaintiff  and  ordered  him  to  get 
off,  wijthout  assigning  any  reason  for  the  requirement,  or 
asking  for  pay  for  the  use  of  the  seats. 

The  plaintiff  said  his  ticket  entitled  him  to  go  on  to  any 
part  of  the  grounds  and  he  should  not  leave.  Staples  there- 
upon seized  him  and  attempted  to  pull  him  off     PlaintiiV 
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resisted  and  he  (Staples)  left,  and  in  a  few  minutes  returned 
with  the  other  defendants. 

In  the  mean  time  the  plaintiff  and  his  family  had  left  the\ 
seats  and  were  attempting  to  pass  out  of  the  inclosure,  where 
they  we]*e  when  defendants  came,  and  Staples  ordered  the 
others  to  seize  plaintiiFand  put  him  off  the  grounds.  -"'^ 

The  plaintiflE  told  them  they  need  not  use  violence,  he 
would  go  out  without  it ;  but  they  nevertheless  seized  him 
and  dragged  and  pushed  him  out  of  the  inclosure  where  the 
seats  were,  and  oS  of  the  fair  grounds  into  the  highway. 

The  defendants  testify  that  before  any  violence  was 
attempted  toward  the  plaintiff,  and  after  plaintiff  and  his 
family  took  their  seats,  a  person  passed  along  and  notified 
those  accompanying  them  that  the  society  charged  for  the 
use  of  the  seats,  and  that  those  who  did  not  pay  must  leave 
them.  Staples  says  he  called  on  plaintiff  to  pay,  and  if  he 
would  not  requested  him  to  leave.  Plaintiff  refused,  using^ 
profane  and  abusive  language,  claiming  the  right  to  occupy 
by  virtue  of  his  ticket  of  admission.  He  then  put  his  hand/ 
on  plaintiff,  using  no  violence,  and  plaintiff  pushed  him  with 
some  violence,  and  he  then  called  the  other  defendants  to  help 
put  him  out.  Plaintiff  resisted,  using  violent  and  profane 
language ;  but  they  put  him  out  of  the  inclosure  and  off  the 
grounds. 

The  jm^beljeved  the  plaintiff's  version  of  the  transaction, 
and  found  a  verdict  for  him  for  fifty  dollars,  on  which  judg- 
ment was  entered,  and  from  it  defendant  appeals. 

The  agricultural  society  had  the  right  to  employ  defendants 
to  preserve  order  on  the  grounds  during  the  fair,  and  it  was 
the  right  and  duty  of  the  persons  so  employed  to  preserve 
order,  and  if  persons  persisted  in  causing  disorder  after 
request  to  maintain  order  and  conform  to  the  regulations  of 
the  society,  which  were  made  known  to  those  admitted  on  the 
grounds,  to  put  them  off. 

It  was  the  right  of  the  society  to  erect  on  their  grounds 
seats  for  the  accommodation  of  persons  attending  the  fair 
and  to  charge  those  occupying  them  for  their  use,  and  tc 
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exclude  by  force  if  necessary  all  who  attempted  to  occupy 
tlio.in  without  paying  the  price  demanded  for  such  use.  But 
•before  they  could  exclude  a  person  from  the  seats  who  had  a 
right  to  enter  on  the  grounds,  it  must  be  shown  that  com- 
pensation for  the  use  was  exacted,  and  that  the  occupant 
knew  of  the  requirement,  and  with  knowledge  thereof,  and 
•after  demand  of  it,  he  refused  to  pay. 

These  facts  established,  the  officers  of  the  society  were 
justified  in  excluding  the  occupant  from  the  seats,  and  irom 
/^the  inclosure  in  which  they  were  erected.  But  if  plaintiff 
took  a  seat  without  knowledge  that  pay  was  demanded  for  its 
use,  and  having  no  notice  that  he  had  no  right  to  occupy 
witliout  compensation  beyond  what  he  had  paid  for  admission 
to  the  grounds,  and  without  any  demand  of  him  of  pay,  or 
required  to  leave,  he  was  violenlly  jremoved,  those  who 
\^ removed  him  were  liable  for  the  violence  so  used.  If  tlie 
plaintiff  testified  truthfully,  such  was  the  situation  of  the 
defendants. 

But  if  the  forcible  removal  of  the  plaintiff  from  the  inclo- 
sure in  which  the  seats  were  was  justifiable,  there  was  no 
justification  for  turning  out  of  the  grounds,  for  admission  to 
which  the  societyhad  been  paid. 

If  it  had  been  shown  that  the  conduct  of  the  plaintiff  was 
such,  after  being  removed  from  where  the  seats  were,  as  to 
justify  the  belief  that  he  was  going  to  create  disorder  on  the 
grounds,  and  it  could  only  be  prevented  by  his  exclusion 
from  them,  his  removal  would  have  been  justifiable.  But  no 
such  state  of  things  existed,  as  is  shown  by  himself  and  his 
witnesses. 

It  is  not  wise  nor  lawfiil,  in  order  to  preserve  order  on  fair 
grounds  or  in  any  place  in  which  large  numbers  of  persons 
are  assembled,  that  those  whose  duty  it  is  to  secure  it  should 
violently  assault  persons  who  are  found  where  the  regulations 
of  the  society  or  building  say  they  have  no  right  to  be  except 
upon  compliance  with  conditions  rightfully  imposed,  until 
they  are  satisfied  that  the  supposed  wrong-doer  is  informed 
of  the  conditions  and  refuses  to  comply  with  them. 
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The  plaintiflE,  according  to  his  view  of  the  occurrence,  wa(? 
ignorantly  occupying  a  seat  to  which  he  had  no  title.  He  liad 
no  means  of  learning  his  error,  and  was  chargeable  with  no 
wrong  until  he  was  informed  of  his  duty  to  pay  or  leave  the 
seats.  Finding  that,  although  not  intentionally  guilty  of  any^ 
wrong,  he  was  where  he  had  no  right  to  be,  he  tried  to  get 
away  before  the  defendants  could  attack  him,  but  could  not, 
by  reason  of  the  crowd  at  the  gate  leading  to  the  seats,  and 
while  he  was  thus  trying  to  avoid  a  quarrel  he  was  assaulted, 
not  in  a  cruel  and  inhuman  manner,  but  with  violence.  ^ 

It  is  unnecessary  to  say  that  if  the  jury  had  believed  the 
version  of  the  transaction  as  given  by  the  defendants  and 
their  witnesses,  the  forcible  removal  of  plaintiff  from  the  seats 
was  justifiable ;  but  his  removal  from  the  grounds  of  the  society 
would  everi  iu.that-ease  be  wrongful 

The  court  below  properly  excluded  evidence  of  the  custom 
of  the  society  to  charge  for  the  use  of  seats,  the  defendant 
not  showing  nor  offering  to  show  that  the  plaintiff  knew  of 
the  custom,  or  was  chargeable  with  knowled^orit. 

It  does  not  appear  that  plaintiff  had  ever,  bel^ore  attended 
a  fair  of  the  Jefferson  County  Agriculturalijfeociety,  or  that 
he  had  lived  six  months  in  the  county.     |^' 

It  seems  to  me,  however,  that  the  offer  to  show  that  the 
society  had  established  a  chai^  of  fi^een  cents  for  the  use 
of  seats,  and  directed  the  superintendent  to  collect  the  same,^ 
was  improperly  excluded. 

It  was  not  admissible  to  charge  plaintiff  with  knowledge 
of  the  regulations  or  of  the  instructions ;  but  it  was  important 
to  the  defendants'  defence  to  show  that,  in  demanding  pay  of 
the  plaintiff  for  the  use  of  the  seats,  they  were  carrying  into 
effect  the  regulations  and  instructions  of  the  society. 

If  there  had  been  no  authority  to  demand  pay  it  would  be 
difficult  for  defendants  to  find  any  excuse  for  removing  the 
plaintiff.     It  lay  at  the  very  foundation  of  the  defence. 

The  court  charged  the  jury  that  '^  plaintiff  was  there  with 
his  family  and  so  far  as  this  case  discloses,  he  went  and 
occupied  the  seats  in  question — the  gate,  if  there  is  a  gate.. 
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then  being  open,  no  one  there  asking  any  toll  as  revenue  or 
contribution  from  him,  and  he  went  where  he  found,  accord- 
ing to  the  testimony,  from  two  to  three  hundred  persons 
seated.  Now,  in  my  judgment,  it  is  rather  late  to  claim,  in 
the  face  of  all  this — tliere  being  no  by-law  to  prevent  him 
from  going  where  he  pleased — it  is  too  late  for  any  of  the 
eujployes  or  authorities  of  that  fair  to  say  they  had  a  right 
to  remove  him  while  he  was  thus  sitting  peaceably  on  those 
seats  with  his  family,  or  any  provocation  which  he  gave  them 
did  not  authorize  him  to  insist  upon  remaining  where  he 
wasi"  This  part  of  the  charge  was  excepted  to  by  defendants' 
counsel. 

If  we  assume  that  the  plaintiffs  version  of  the  occurrence 
is  the  correct  one,  the  charge  was  correct.  But  the  trouble 
was,  the  court  entirely  ignored  the  facts  sworn  to  on  the  part 
of  the  defence.  Under  these  circumstances  the  counsel 
should  have  called  upon  the  court  to  instruct  the  jury  as  to 
the  rights  and  liabilities  of  the  parties  if  they  found  the  facts 
to  be  as  sworn  to  by  defendants'  witnesses.  This  was  not 
done,  and  the  defendants  can  get  no  benefit  from  his  excep- 
tion. 

The  defendants'  counsel  excepted  to  the  proposition  in  the 
eliarge  that  payment  at  the  gate  was  sufficient  to  entitle  the 
plaintiff  to  access  to  every  part  of  the  ground,  including  the 
seats. 

I  do  not  find  that  the  court  charged  in  the  language 
employed  by  the  counsel  as  to  the  right  to  occupy  the  seats. 
But  I  do  not  doubt  the  court  intended  so  to  charge. 

The  answer  to  this  objection  of  counsel  to  this  clause  of 
the  charge  is  the  same  as  to  the  former  part. 

If  the  plaintiff  did  not  know  that  pay  was  demanded  for 
the  seats,  and  he  sat  upon  them  without  any  notice  that  he 
had  not  a  perfect  right  to  be  there,  his  occupancy  was  right- 
ful until  the  society  did  its  duty  and  informed  the  occupants 
that  pay  was  demanded,  and  an  opportunity  given  to  pay  or 
remove. 

As  the  court  deprived  the  defendants  of  an  essential  part 
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i»t*  defence  in  excluding  evidence  of  the  regulation  of  the 
bociety  to  charge  for  the  seats  and  the  instruction  to  Staples 
to  enforce  the  payment,  the  judgment  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 
Judgment^reyersed. 


Hudson  Q.  Wolfe  and  another,  Respondents,  v.  David  H. 

BuBKB  and  another,  Appellants. 

(Qenbsal  Tbrm,  Second  DbpabtmsnTiFeb.  1878.) 

The  employment  in  a  trade-mark  of  a  term,  applicable  in  common  use  to 
a  particular  kind  of  general  merchandise,  cannot  give  any  exclusive 
right  to  employ  it. 

Thus  '*  schnapps,"  intending  abrO(»d  alcoholic  drink  in  general,  and  in 
common  use  here,  Holland  gin,  may  not  be  exclusively  appropriated 
for  trade-mark  purposes. 

Eh*otection  to  trade-marks  rests  upon  the  principle  of  preventing  the 
fraudulent  appropriation  of  a  name  by  which  only  the  product  or 
manufacture  of  another  is  designated,  and  of  shielding  the  public  against 
deception  by  such  means.    (Per  GiiiBERT,  J.) 

Ihe  distinctive  name  given  to  a  new  commodity  becomes,  by  use,  its  pro- 
per appellation,  and  passes  as  such  into  our  language,  and,  excepting 
rights  secured  by  patent,  may  be  used  in  manufacturing  and_  selling 
the  article  by  any  one.    (Id.) 

One  cannot  make  a  trade-mark  of  his  name  to  the  exclusion  of  a  like  use 
of  it  by  another  of  the  same  name,  the  use  of  it  by  the  latter  being  fair 
and  unaccompanied  by  contrivance  to  deceive. 

Equity  will  restrain  one  claiming  an  exclusive  right  to  sell  under  a  par- 
ticular trade-mark  designation,  which  is  a  mere  name  for  a  kind  of 
general  merchandise,  from  interference,  by  means  of  injunctions,  circu- 
lars, and  threats  of  prosecution  made  to  customers,  with  the  trade  of 
another  who  uses  the  same  designation. 

This  was  an  appeal  from  a  judgment  for  the  plaintiff, 
entered  upon  the  decision  of  the  court. 

The  plaintiifs,  who  were,  and  had  been  since  1871, 
engaged  as  partners  in  the  manufacture  of  an  article 
of  gin  whicli  they  sold  in  bottles  labeled  "Hudson  G. 
Wolfe's   Bell  Schnapps,"   brought  the  action   against  the 
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defendants,  as  proprietors  of  an  article  sold  and  labeled 
"Udolpho  Wolfe's  Aromatic  Schiedam  Schnapps,"  to  restrain 
inteiference  with  their  trade  through  circulars  issued 
hy  the  defendants  to  the  plaintiffs'  customers  threatening 
them  with  prosecution  if  they  sold  the  plaintiffs'  article,  and 
to  prevent  the  defendants  from  restraining  the  plaintiffs'  sale 
by  injunction. 

The  plaintiffs  sold  their  gin  as  designated  by  them,  with 
the  intent  to  increase  their  sales  in  view  of  the  use  by 
Udolpho  Wolfe  of  the  word  schnapps  in  the  sale  of  his  arti- 
cle, and  they  advertised  their  article  and  were  receiving 
returns  from  large,  increasing  and  remunerative  sales  of  it. 

It  appeared  from  the  defendants'  showing,  that  Udolpho 
Wolfe,  to  whose  rights  they  had  succeeded,  commenced  the 
sale  of  an  article  of  gin,  under  the  designation  employed 
by  the  defendants,  in  1848^  and  that  the  sale  had  been  con- 
tinued by  him  and  by  the  defendants  under  the  same  name, 
which  they  marked  upon  bottles  containing  the  gin  and 
upon  labels  placed  on  them ;  and  that  the  defendants'  gin  had 
been  extensively  advertised  and  known  as  labeled.  It  also 
appeared  that  before  Udolpho  Wolfe  introduced  the  defend- 
ants' article  to  the  trade  in  that  manner,  there  had  been  no 
other  liquor  put  up  and  sold  in  the  same  manner  and  with 
the  same  designation. 

Sometime  in  the  year  1872  the  agents  and  employes  of  the 
defendants  printed  and  circulated  among  the  customers  of  the 
plaintiffs  a  circular  notifying  the  trade  that  all  persons  pur- 
chasing or  exposing  for  sale  any  article  of  schnapps  not  bear- 
ing the  name  of  Udolpho  Wolfe,  would  be  prosecuted  to 
the  extent  of  the  law;  the  defendants  also  threatened  the 
plaintiffs  with  a  suit  and  preliminary  injunction  to  prevent 
their  sales  of  the  "  Bell  Schnapps."  It  was  shown  that  the 
defendants'  interference  with  the  plaintiffs'  business  in  these 
respects  was  injurious  to  it,  and  that  a  temporary  injunction 
would  have  seriously  damaged  it. 

The  court  found,  from  the  evidence,  that  the  word 
"  schnapps  "  had  been  used  here  prior  to  1848,  in  the  English 
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langaage,  in  Marryatt's  novels  and  in  dictionaries  of  the  Ger- 
man language,  and  among  Germans  in  this  country  speaking 
both  English  and  German,  to  denote  gin  and  an  alcoholic 
drink  of  that  class  of  liquors  which  includes  gin ;  and  that  it 
had  been  so  used,  as  a  part  of  the  English  language  here, 
before  Udolpho  Wolfe  designated  the  article  sold  by  him  by 
that  name. 

The  plaintiffs  brought  the  action  against  the  defendant 
Burke,  and  others  unknown,  composing  Udolpho  Wolfe  &  Co., 
as  executore  or  representatives  of  Udolpho  Wolfe,  deceased. 
The  defendants'  answer  alleged  the  incorporation  of  the 
Udolpho  Wolfe  Co.,  of  which  Burke  was  president,  of 
which  facts  the  plaintifEs  had  no  knowledge  prior  to  the 
answer  setting  them  forth. 

The  court  gave  judgment  for  the  relief  demanded  in  the 
complaint. 

Winchester  BriUon^  for  the  appellants,  contended  that  equity 
could  not  entertain  an  action  to  restrain  the  commencement 
of  a  suit  to  enjoin  an  alleged  infringement  of  a  trade-mark, 
citing  ITaU  v.  Fisher  (1  Barb.  Ch.,  56) ;  LehreUer  v.  Kcff- 
man  (1  E.  D.  Smith,  664) ;  Seeback  v.  McDonald  (11  Abb. 
Pr.,  95);  BeddL  v.  McLeULan  (11  How.,  172) ;  Bean  v.  Pet- 
tingiU  (2  Abb.  [N.  S.],  58) ;  McGune  v.  Palmer  (5  Robts., 
607).  That  the  defendants,  as  successors  of  Udolpho  Wolfe, 
were  entitled  to  exclusive  use  of  the  word  schnapps  in  con- 
nection with  the  sale  of  Holland  gin.  {Rillet  v.  Carlier^  61 
Barb.,  435 ;  McAndrews  v.  Bassettj  10  Jur.  [N.  S.],  550 ; 
Gout  V.  Aleplogn^  6  Beavan,  69 ;  Brown  on  Trade-mark,  133 ; 
Braham  v.  Bustard^  9  L.  T.  R.  [N.  S.],  199 ;  Cixcis  Cases, 
674 ;  Wotherspoon  v.  Currie,  5  L.  R.  [H.  L.],  508  ;  Newman 
V.  Alvord,  49  Barb.,  588 ;  Merserole  v.  Tynherg,  36  How. 
Pr.,  14 ;  FiUey  v.  Fassett^  41  Mo.,  173  ;  Am.  Law  Reg.  [N. 
8.],  402 ;  Congress,  <fec.,  Spring  Co.  v.  Iligh  Rock  Congress 
Spring  Co.,  45  N.  Y.,  291.)  He  also  cited,  upon  the  question 
of  resemblance  in  trade-mark,  and  presumption  of  damage 
from  infringement,  Lexio  v.  Provegende  (L.  R.  1  Ch.  App., 
I^ANBiyG— Vol.  VIL        20 
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196,  197) ;  Barden  v.  Sahaton  (Brown  on  Trade-marks,  290) ; 
Merserole  v.  Tynhevg  (36  How.,  14) ;  Burnett  v.  Phalortj 
(xYni.  T.  M.  Cases,  384) ;  Taylor  v.  Carpenter  (2  Sandf.  Ch., 
603) ;  Braham  v.  Bustard  (9  Law  Terms  [N.  S.],  199) ; 
Hemming  v.  Miller  (Chan.  Rep.,  447).  He  also  contended 
that  defendants  were  entitled  to  protection  on  the  ground  of 
an  unfair  and  fraudulent  competition  in  trade,  and  cit^d 
Woodioard  v.  Lnzar  (21  Cal.,  448) ;  Howard  v.  Henriques 
(3  Sandf.  S.  C,  725) ;  Brown's  T.  M.,  65 ;  McCardU  v.  Peck 
(28  How.,  120) ;  Marsh  v.  Billings  (7  Cush.,  822) ;  Howe  v. 
jSearijig  (10  Abb.,  264) ;  Christy  v.  Murphy  (12  How.,  77). 
Also,  that  the  relief  granted  the  plaintifE  was  too  broad,  citing 
Corwin  v.  Daly  (7  Bosw.,  285)  ;  Lee  v.  Haley  (5  E.  L.  K 
[Chan.  App.],  155). 

E.  Moorej  for  the  respondents,  upon  the  question  of  the 
right  of  plaintiff  to  use  his  own  name  in  the  trade-mark  com- 
bination, cited  Howe  v.  Ho^nt  Machine  Co.  (50  Barb.,  236); 
Faher  v.  Faber  (3  Abb.  [N.  S "),  115);  Com^took  v.  Moore 
(18  How.  Pr.,  421) ;  Croft  v.  Day  (7  Beavan,  84) ;  Clarke  v. 
Clarke  (25  Barb.,  76) ;  Burgiss  v.  Burgiss  (17  Jurist,  292) ; 
Candee  v.  Deese  (54  111.,  439).  Upon  the  right  of  the  plaintiffs' 
to  the  use  of  the  word  schnapps,  he  cited  Candee  v.  Deese  (54 
III,  439) ;  Stokes  v  Landgraff  (17  Barb.,  608) ;  Amoskeag 
Man.  Co.  v.  Spear  (2  Sandf.,  609) ;  Burgess  v.  Burgess  (17 
Eng.  L.&Eq.,  257);  Town  v.  Stetson  (5  Abb.  [N.  S.],  218); 
milet  V.  Carlier^  11  id.;  Merserole  v.  Tynherg  (4  id.,  410); 
Newman  v.  Alvord  (49  Barb.,  588) ;  Corwin  v.  Daly  (7  Bosw., 
222) ;  Bininger  v.  Wattles  (28  How.,  206) ;  Wolfe  v.  Gou- 
lard (18  How.  Pr.,  64) ;  Andrews  v.  Bassett  (10  Jurist,  550) ; 
G^f?w^  V.  Aleplogn  (6  Beavan,  69) ;  Knott  v.  Morgan  (2  Keene, 
213) ;  Phalon  v.  IFre^A^  (Phil.  Com.  Pleas,  311) ;  Cox  Amer. 
T.  M.  Cases,  470) ;  Partridge  v.  Mencks  (1  How.  App.  Cases, 
558) ;  J.m.  Z.  C.  Co.  v.  ^m.  Z.  C.  Co.  (11  Jurist,  part  1,  N. 
S.).  Upon  the  question  of  jurisdiction,  he  cited  Erie  R.  R. 
Co.  y.  Ramsey  (45  N.  Y.,  637) ;  2  Abb.  Dig.,  « Equity," 
557,  555,  §§  74,  75). 
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Present — Bajsnabd,  P.  J.,  Gilbebt  and  Tappbn,  JJ. 

By  the  Court — Gilbebt,  J.  The  parties  respectively  raan- 
ufacture  in  Holland  and  sell  in  this  country  an  article  of  gin, 
called  "  schnapps."  That  word  is  of  German  derivation.  As 
used  in  Germany  and  in  Holland,  it  signifies  a  dram  or  drink 
of  some  alcoholic  beverage.  It  has,  however,  become  an  Eng- 
lish word  by  common  use  and  adoption,  and  means  Holland 
gin.  It  is  so  defined  in  Webster's  dictionary.  The  evidence 
shows,  and  the  court  below  has  found,  that  the  word  was  used 
in  this  country  in  that  sense,  or  at  least  in  a  sense  which 
includes  tlie  definition  of  Webster,  long  before  any  appropri- 
ation of  it  by  the  defendants. 

Have  the  defendants  a  right  to  an  exclusive  use  of  the  word 
^'schnapps,"  as  forming  a  part  of  the  combination  which  con- 
stitutes their  trade-mark?  We  are  of  opinion  that  they  have 
not,  for  the  reason  that  it  is  a  true  generic  designation  of 
merchandise  by  its  mercantile  name,  and  does  not  denote  a 
specific  product  of  any  one.  The  popular  use  and  signification 
of  such  words  cannot  be  monopolized,  for  that  would  fetter 
the  growth  and  improvement  of  our  language.  Any  one  has 
a  right  to  sell  goods  by  a  name  in  common  use,  and  which 
does  not  of  itself  suggest  that  the  thing  is  sold  or  manufactured 
by  another  exclusively.  The  protection  afforded  to  trade- 
marks rests  upon  the  principle  of  preventing  a  fraudulent 
appropriation  of  a  name  by  which  only  the  product  or  manu- 
facture  of  another  is  designated,  and  of  shielding  the  public 
against  deception  by  such  means.  It  is  apparent  that  the 
word  "schnapps"  conveys  only  the  idea  of  a  particular  kind 
of  alcoholic  beverage.  Everybody  is  at  liberty  to  manufac- 
ture and  sell  it  as  his  own  product.  If  it  is  sold  as  ^^  schnapps  " 
of  his  own  manufacture,  nobody  can  be  deceived.  The  gin 
manufactured  by  the  defendants  is  sold  under  the  name  of 
"  Wolfe's  Aromatic  Schiedam  Schnapps."  That  manufactured 
by  the  plaintiffs  is  sold  under  the  name  of  "  Wolfe's  Bell 
Schnapps."  The  word  "  schnapps,"  in  both  cases,  denotes 
merely  the  nature  of  the  conmiodity  sold.    It  performs  pre- 
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eiflely  the  same  office,  and  no  other,  as  the  old  English  words 
having  the  same  meaning,  for  example,  the  word  "gin"  or 
"beverage"  or  "drink."  To  give  the  defendants  a  mono- 
poly of  the  use  of  such  a  word  would  be  to  strike  it  from  the 
nomenclature  of  commerce.  No  rule  of  law  or  equity  has 
gone  as  far  as  this.  On  the  contrary,  all  the  authorities,  as  I 
read  them,  allow  the  unrestricted  use,  in  selling  merchandise, 
of  words  which  merely  define  truly  the  thing  sold.  A  mono- 
poly of  the  sale  of  the  thing  itself  can  be  obtained  only  by 
means  of  a  government  patent.  If  the  commodity  be  a  new 
one,  it  must  necessarily  have  an  appropriate  and  distinctive 
name,  and  that  name,  no  matter  when  or  by  whom  imposed, 
becomes  by  use  its  proper  appellation  and  passes  as  such  into 
our  common  language.  If  it  has  not  been  patented,  any  one 
has  a  right  to  manufacture  and  sell  it.  Having  this  right,  he 
must  necessarily  have  the  right  to  designate  it  by  the  name  by 
which  it  is  distinguished  and  known,  if  he  sells  it  fairly  as  an 
article  of  his  own  manufacture  and  not  that  of  another. 

The  evidence  falls  short  of  showing  that  the  plaintiffs' 
trade-mark  is  a  fraudulent  or  deceptive  imitation  of  that  of 
the  defendants,  or  that  it  is  calculated  to  deceive  anybody, 
( r  that  anybody  has  in  fact  been  deceived  thereby.  On  the 
contrary,  the  evidence  leads  to  quite  an  opposite  conclusion. 
The  plaintiffs  have  the  right  to  use  the  name  of  Wolfe,  because 
it  is  a  part  of  their  firm  name,  and  is  the  surname  of  the  head 
of  the  firm.  A  man  cannot  make  a  trade-mark  of  his  name, 
to  the  exclusion  of  a  like  use  of  it  by  another  who  bears  the 
same  name,  if  the  use  by  the  latter  is  fair  and  unaccompanied 
by  any  contrivance  to  deceive.  (See  cases  cited  in  Browne's 
Law  of  Ti-ade-marks,  §  431,  et  seq.)  In  the  case  before  us, 
no  such  contrivance  has  been  resorted  to,  but  quite  the  con- 
trary. No  doubt  the  use  of  the  words  "Wolfe"  and 
"  Schnapps"  has  facilitated  competition  with  the  defendants^ 
but,  for  the  reasons  stated,  such  competition  cannot  legally  bd 
deemed  fraudulent  or  unfair. 

We  have  no  doubt  of  the  jurisdiction  of  the  court.  The 
acts  complained  of  were,  in  their  nature,  extremely  injurious 
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to  tlie  plaintiff,  and  were  not  susceptible  of  an  adequate 
remedy  at  law.  It  is  not  the  sole  object  of  this  suit  to  pre- 
vent the  bringing  of  a  suit  bj  the  defendants,  but  to  restrain 
the  repetition  of  acts  akin  to  a  continuous  slander  of  the 
plaintiffs'  title.  In  such  a  case  a  perpetual  injunction  is  the 
appropriate  and  only  adequate  mode  of  redress.  The  court 
having  acquired  jurisdiction  for  this  purpose,  may  retain  it 
for  all  purposes. 

The  judgment  should  be  slightly  modified,  so  as  to  restrain 
the  defendants,  in  appropriate  terms,  only  from  instituting 
suits  which  would  re-open  the  questions  determined  in  this 
suit.     So  modified,  it  should  be  affirmed,  with  costs. 

Ordered  accordingly. 


SioiSMUND  Hofheimer  and  ors.,  Bespondents,  v.  Patbiok 

CAifPBELL,  Sheriff,  &c.,  Appellant. 

(GENsaAii  Tjebm,  Second  Dbpartmkiit,  1873.) 

In  an  action  to  charge  a  sheriff,  upon  a  recoyerj  by  the  plaintiff  as 
defendant  in  replevin^  the  complaint  averring  that  the  sureties  faQed  to 
Justify  and  no  new  sureties  were  furnished  (Code,  §210),  and  ^  that  the 
defendant  became  liable  therefor,*'  no  denial  of  the  averment  being 
made  and  no  question  of  liability  by  reason  of  the  failure  of  the  sureties 

'  to  Justify  raised  below,  it  seems  the  defendant's  liability  on  that  ground 
is  conceded. 

Jf  the  sureties  turn  out  insufficient,  the  sheriff  is  liable  under  section  310 
of  the  Code,  in  like  manner  as  they  are. 

Failure  of  the  sureties  to  Justify  is  satisfactory  evidence  in  an  action 
against  the  sheriff  that  they  were  not  qualified,  and  notwithstanding 

'    their  affidavit  to  the  contrary  attached  to  the  undertaking. 

•Accordingly,  if  on  exception  to  their  sufficiency  the  sureties  fail  to  Justify, 
are  not  accepted,  and  new  ones  are  not  furnished,  the  sheriff  is  liable  for 
moneys  recovered  with  the  property  by  the  defendant  in  replevin. 

An  agreement  to  discharge  the  sheriff  from  liability  for  non-Justification 
of  the  sureties,  upon  his  delivery  to  the  defendant  of  the  property  reple- 
vined,  is  illegal  and  void. 
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This  was  an  appeal  by  the  defendant  from  a  judgment 
entered  against  him  upon  the  verdict  of  a  jury,  under  direc- 
tion of  the  court. 

The  plaintiff*  sued,  as  assignee,  to  recover  from  the  defendant, 
as  sherijff  of  Kings  county,  a  sum  of  money  to  which  his 
assignor  was  entitled,  upon  a  judgment  in  his  favor  as  defend- 
ant in  an  action  for  the  recovery  of  personal  property. 

The  complaint  averred  that  one  Hager  had  brought  an 
action  for  possession  of  the  property  against  the  plaintiff's 
assignor,  and  upon  receiving  the  affidavit  and  undertaking 
required  in  such  case  by  chap.  2,  title  2,  of  the  Code,  that  the 
defendant  had  taken  the  property  from  the  possession  of  the 
plaintiff's  assignor  and  delivered  to  the  latter  a  copy  of 
the  undertaking,  with  his  (the  defendant's)  approval  indorsed ; 
that  the  plaintiff's  assignor  had  at  the  proper  time  excepted  to 
the  sufficiency  of  the  sureties  and  served  notice  of  the  excep- 
tion upon  the  defendant,  and  that  the  sureties  had  failed  to  jus- 
tify, and  that  no  new  sureties  had  been  furnished ;  that  the 
plaintiff's  assignor  did  not  accept  the  sureties  offered,  and 
thereupon  that  the  defendant  became  liable ;  that  judgment 
was  rendered  in  the  action  for  return  of  the  property  to  the 
plaintiff's  assignor  or  for  the  value  thereof  in  case  a  return 
could  not  be  had,  and  for  costs,  $312.94 ;  that  execution  had 
been  issued  against  Hnger,  the  plaintiff  in  the  action,  which 
remained  wholly  unsatisfied  and  the  above  amount  unpaid  ; 
that  demand  had  been  made  on  the  defendant  therefor  and 
payment  refused.  The  complaint  referred  to  the  affidavits 
and  undertaking,  which  were  annexed,  and  were  in  usual 
form  in  such  case,  the  undertaking  being  conditioned  in  the 
sum  of  $5,000. 

The  defendant's  answer  did  not  deny  the  allegation  to  the 
effect  that  upon  failure  of  the  justification  of  the  sureties  the 
defendant  became  liable,  and  it  specifically  admitted  all  the 
other  allegations  of  the  complaint,  and  set  up  for  a  further 
answer  that  the  defendant  had  detained  the  property  in  his 
hands  at  request  of  the  plaintiff's  assignor,  and  thereafter  deliv- 
ered it  up  to  him ;  that  it  was  agreed  between  the  defendant  as 
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slierifT  and  plaintiff's  assignor  that  the  surrender  and  delivery 
was  to  be  in  full  discharge  and  exoneration  of  the  defendant 
as  sheriff  from  all  liability  incurred  by  him  as  sheriff,  by 
reason  of  the  failure  of  the  sureties  to  justify.  Upon  the 
trial  the  defendant  opened  the  case  to  the  jury,  as  holding 
the  affirmative,  and  the  court,  upon  motion  of  the  plaintiff, 
directed  a  verdict  for  plaintiff  upon  the  opening. 

.  James  Troy^  for  the  appellants.  Section  210  of  the  Code 
does  not  render  the  sheriff  liable  as  bail  on  failure  of  the 
sureties  to  justify.  He  is  only  responsible  in  the  event  that 
the  bail  are  insufficient.  The  case  is  different  from  bail  on 
arrest,  where  the  notice  is  '^  that  he  does  not  accept  the  iaU^^ 
(Code,  §  192),  and  where  on  their  failure  to  justify  ^Hhe 
sheriff  shaU  himsdfhe  liable  as  haiV^  (§  201),  and  where  in 
the  event  of  his  becoming  liable  the  bail  are  made  liable  to 
him.  (§  203.)  Here  the  notice  is  a  mere  exception  to  the 
sureties,  and  the  sheriff  is  only  made  ^^  responsible  for  the 
sufficiency  of  the  sureties."  The  distinction  is  marked  and 
not  the  result  of  accident.  The  omission  of  the  same  words 
in  provisions  following  each  other  so  closely  shows  intention 
and  design.  The  sheriff  standing  as  a  mere  surety,  plaintiff 
must  exhaust  his  remedy  against  the  bail  and  establish  their 
insufficiency  before  ho  can  maintain  the  action. 

The  defendant,  if  liable  as  bail,  had  the  rights  of  bail,  and 
might  divest  himself  of  his  liability  by  agreement  with  him 
to  whom  he  was  liable.  As  bail  he  held  the  property  as 
indemnity  for  his  liability,  and  might  agree  with  him  to 
whom  he  was  liable  to  transfer  the  security. 

A.  W.  ParhtTy  for  the  respondents.  The  agreement  was 
unlawful.  (3  E.  S.,  5th  ed.,  476,  §  59 ;  Laws  1801,  chap.  28, 
§  13 ;  Dive  v.  Manningham^  1  Plowden,  67 ;  Bogardus  v. 
Trinity  Chv/rchj  4  Paige,  198;  Love  v.  Palmer^  7  John., 
160  j  Reed  v.  Pruyn^  7  id.,  426  ;  Strong  v.  TompkinSy  8  id., 
98 ;  Sullivan  v.  Alexander^  19  id.,  233 ;  Bank  of  Orange 
County  V.  Wakeman^  1  Cow.,  47 ;  Wetibei^s  Ex^rs  v.  Blunty  1 9 


160 


CASES  IN  THE  SUPREME  COURT 


[1872. 


Hofheimer  v,  CampbeU. 


Wend.,  191 ;  Bank  of  Buffalo  v.  Bouffhtouj  21  id.,  68;  Bar- 
nard V.  Vulej  21  id.,  88 ;  People  v.  Meighariy  1  Hill,  298 ; 
Winters  v.  Kinney^  1  N.  T.,  367.) 

Present — Barnard,  P.  J.,  Gilbert  and  Tappkn,  JJ. 

By  the  Court — Gilbert,  J.  No  question  appears  to  have 
been  made  in  tlie  court  below  that  the  defendant  had  become 
liable  by  reason  of  the  failure  to  justify  of  the  sureties 
approved  by  him,  and  we  think  it  cannot  be  raised  here  for 
the  first  time.  The  complaint  avers  that  the  sureties  failed 
to  justify,  and  no  new  sureties  were  furnished,  and  that  the 
"defendant  became  liable  therefor.''  This  allegation,  not 
having  been  denied,  stands  admitted.  If  the  counsel  for  the 
defendant  intended  to  raise  any  question  as  to  the  liability 
of  the  sheriff  on  this  ground,  he  should  have  called  the  atten- 
tion of  the  court  to  it,  so  that  an  opportunity  might  have 
been  afforded  the  plaintiff  for  obviating  the  objection  by 
evidence.  Not  having  done  so,  the  objection  is  not  available 
on  appeal.  But  we  think  that  the  facts  that  the  sureties 
failed  to  justify  and  were  not  accepted,  and  that  no  new 
sureties  were  furnished,  of  themselves  established  the  liability 
of  the  sheriff.  Pecuniary  responsibility  is  not  the  only  sub- 
ject involved  in  the  question  of  the  sufficiency  of  the  sureties. 
The  statute  (Code,  §  210)  requires  that  they  shall  justify  in 
like  manner  as  upon  bail  on  arrest.  If  they  do  not  justify 
they  are  not  sufficient.  In  order  to  justify  they  must  possess 
the  qualifications  prescribed  in  the  case  of  bail  on  arrest 
(Code,  §  213),  among  which  are  being  a  resident  and  house- 
holder or  freeholder  within  the  State,  as  well  as  being  worth 
the  requisite  amount.  The  failure  to  justify  furnishes  satis- 
factory evidence  that  the  sureties  did  not  possess  either  of 
these  qualifications ;  and  their  affidavit  attached  to  the  under- 
taking is  not  legal  evidence  to  the  contrary.  It  was  the  duty 
of  the  sheriff  to  take  none  but  sufficient  sureties.  Having 
omitted  this  duty  the  statute  makes  him  responsible  for  their 
sufficiency.     The  obvious  meaning  of  this  language  is  that  if 
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the  sureties  turn  out  to  be  insufficient,  t^e  sheriff  shall  be 
liable,  in  like  manner  as  the  sureties;  for  the  omission  to 
take  sufficient  sureties  makes  him  a  qucui  trespasser.  When 
the  sureties  do  not  justify  it  is  not  necessary  to  sue  them  in 
order  to  establish  their  insufficiency. 

The  agreement  set  up  in  the  answer  constituted  no  defence. 
If  it  was  exacted  or  taken  by  the  sheriff,  upon  a  delivery  of 
the  property  before  judgment,  it  operated  directly  as  an 
indemnity  against  a  violation  of  the  sheriff's  duty;  for  he 
had  no  right  to  deliver  the  property  to  Beamish  before  judg- 
ment, except  by  virtue  of  section  211  of  the  Code.  If  it  was 
exacted  or  taken  upon  a  delivery  of  the  property  after  the 
judgment  in  favor  of  Beamish  it  was  illegal,  because  it  was 
the  duty  of  the  sheriff  to  return  the  property  unconditionally. 
In  either  case,  therefore,  the  taking  of  the  agreement  was  in 
violation  of  the  sheriff's  duty,  and,  consequently,  was  illegal 
and  void. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Henbt  Beinhilleb  v.  Edwust  T.  Skidmore  and  another. 
(GsNEBAL  Term,  Second  I>epabtment,  1872.) 

It  seems  an  affidavit,  on  application  for  an  attachment  to  a  jostlce  of  the 
peace,  showing  grounds  under  the  Revised  Statutes  and  also  under  the 
act  of  1831  (chap.  800,  §  80,  &c.),  will  authorize  its  issue  under  either. 

And  when  a  summons  has  been  taken  out  against  the  defendant  in  the 
attachment,  and  the  subsequent  proceedings  are  in  conformity  with  the 
act  of  1881,  that  it  may  be  presumed  to  have  issued  under  that  act, 
and  although  it  contains  a  recital  that  it  is  issued  upon  proof  that  the 
defendant  is  about  to  depart,  &c. 

If  the  Justice  approves  the  bond  it  will  uphold  his  jurisdiction  against  a 
stranger  to  the  proceedings,  a  ^.,  a  lessor  of  the  property  leyied  on,  not 
party  thereto,  notwithstanding  a  mistake  in  the  condition,  e.  ^.,  an 
omission  to  provide  for  the  payment  of  all  moneys  received  from  the 
property  levied  on,  over  and  above,  &c 

Reversal  of  the  Judgment  in  the  action  on  which  execution  has  Issued 

Lansing — ^Vol.  VII.  21 
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against  the  attached  property  does  not,  it  seems,  invalidate  the  levy  or 

sale,  or  make  either  the  party  or  officer  a  trespasser. 
It  merely  annuls  the  title  acquired  through  the  sale,  and  entitles  the 

owner  of  the  chattel  to  recover  it  from  any  one  into  whose  possession  it 

has  come. 
One  holding  a  chattel  for  a  time,  e,  g.^  a  year,  paying  monthly  sums  for  a 

particular  use  and  no  other,  and  prohibited  from  selling  or  loaning,  is 

not  a  lessee,  but  mere  licensee,  having  no  interest  liable  to  an  attachment 

against  his  property. 

This  wrs  a  motion  upon  a  case  and  exceptions  for  judg- 
ment on  the  verdict  of  a  jury  ordered  to  be  heard  in  the  first 
instance  at  General  Term. 

The  plaiutiflf  sued  to  recover  the  possession  or  value  of  a 
baker's  wagon,  which  he  had  let  to  one  Faust,  a  baker,  by 
written  instrument,  for  one  year,  at  a  monthly  rent  of  ten 
dollars,  payable  on  the  first  day  of  each  month,  and  contain- 
ing also  the  following  provisions  :  "  The  use  of  said  wagon  is 
only  for  his  baker  business,  and  not  for  any  other  use.  The 
party  of  the  second  part  is  not  allowed  to  sell  said  wagon  or 
to  make  a  loan  of  the  same." 

It  appeared  that  Faust  was  indebted  for  goods  sold  and 
delivered  to  the  defendant  Skidmore,  who  ai>plied  to  a  justice 
of  the  peace  at  Newburgh,  Orange  county,  for  an  attiichment, 
under  the  provisions  of  the  several  statutes  of  the  State, 
against  Faust's  property,  upon  his  own  affidavit  and  that  of 
one  Bull,  his  clerk,  from  which  it  appeared  that  the  claim 
arising  on  contract,  as  mentioned,  was  for  forty-two  dollars, 
and  that  the  application  was  made  on  the  ground  that  Faust  was 
about  to  depart  from  the  county  of  Orange,  where  he  resided, 
with  intent  to  defraud  his  creditors.  The  affidavit  also  set 
forth  facts  showing  that  Faust  was  secretly  causing  his  pro- 
perty to  be  removed  from  that  county,  and  had  abandoned 
his  home  and  place  of  business,  and  kept  himself  concealed, 
with  like  intent,  viz.,  to  defraud  Skidmore  and  other  creditors. 

The  justice  took  and  approved  of  a  bond  in  the  penalty  of 
$100,  given  by  Skidmore  and  another,  conditioned  for  the 
payment  of  all  damages  and  costs  by  reason  of  the  issuing  of 
the  attachment  if  he  (Skidmore)  should  fail  to  recover  judg^ 


\ 


\ 


1872.]  OF  THE  STATE  OF  NEW  YORK.  168 


BeinmiUer  v.  Skidmore. 


ment,  and  also  conditioned  that  if  Fanst  should  recover, 
Skidmore  \ronld  pay  all  moneys  which  should  be  received 
by  him  (Skidmore)  from  any  property  levied  upon  under 
an  attachment,  over  and  above  the  amount  of  the  judg- 
ment and  interest  and  costs  thereon,  and  an  attachment 
issued  to  Roche,  a  constable,  the  other  defendant  here, 
reciting  that  ^'  whereas  Edwin  T.  Skidmore  hath  applied 
for  an  attachment  against  the  property  of  F.  Faust,  against 
whom  he  hath  a  claim  for  goods  sold,  arising  on  con- 
tract, $42.02,  and  produced  satisfactory  proof  that  the  said  F. 
Faust  is  about  to  depart  the  county  of  Orange  with  intent  to 
defraud  his  creditors,"  and  commanded  any  constable,  &c.,  to 
attach  so  much  of  the  goods,  &c. 

By  virtue  of  this  attachment  Roche  levied  on  the  baker^s 
wagon,  then  in  the  possession  of  Faust,  who  held  under  the 
written  instrument,  a  year  not  having  elapsed  from  its  exe- 
cution and  delivery  to  him. 

A  summons  was  afterward  issued  to  Faust  in  favor  of 
Skidmore,  and  judgment  went  against  him  by  default  in 
Skidmore's  favor.  Execution  was  issued  upon  the  judgment, 
and  the  wagon,  then  being  in  the  constable's  hands,  was  sold 
by  him  and  possession  (delivered  to  the  purchaser. 

Faust  afterward  appealed  from  the  judgment  rendered 
against  him  by  the  justice,  and  it  was  revei'sed. 

The  plaintiff  demanded  possession  of  the  wagon  from  Roche 
while  he  held  it  under  the  attachment,  and  brought  this 
suit  after  expiration  of  the  term  for  which  Faust  was  entitled 
to  it. 

John  Miller^  for  the  plaintiff. 

FhbUerton  dk  Anthony ^  for  the  defendant. 

Present — Babnard,  P.  J.,  Gilbebt  and  Tappek,  JJ. 

By  the  Court — Gilbert,  J.  The  affidavit  was  sufficient  to 
authorize  an  attachment  to  be  issued,  pursuant  to  either  the 
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Revised  Statutes  or  the  act  of  1831.  (2  R.  S.,  230,  §  26 ; 
Laws  of  1831,  §  34.)  Under  the  former  statute,  an  attach- 
ment may  issue,  on  proof  that  the  debtor  is  about  to  depart 
from  the  county,  while  the  proof  required  by  the  latter  is 
confined  to  acts  of  the  debtor,  relating  to  his  property.  The 
affidavit  contains  all  that  is  required  by  both  statutes,  but  it 
might  be  inferred,  if  it  was  material,  that  the  attachment  was 
issued  under  the  act  of  1831,  because  a  summons  was  taken 
out  against  the  defendant  in  the  attachment,  and  the  subse- 
quent proceedings  were  in  conformity  with  that  act. 

The  bond  given  was  in  the  penalty  required  by  the  act  of 
1831,  and  although  a  mistake  was  made  in  the  condition  of  it, 
yet  it  was  approved  by  the  justice,  and  as  against  the  plain- 
tifi^,  a  stranger  to  the  proceeding,  it  ought  to  be  held  sufficient 
to  uphold  his  jurisdiction.  {Baacom  v.  Smithy  31 N.  Y.,  695.) 
The  defendant  in  the  attachment  might  have  waived  the 
defect,  and  that  seems  to  be  the  test,  whether  it  was  a  nullity 
or  a  mere  in-egularity.    {Clapp  v.  Graves^  26  N.  Y.,  418.) 

We  think  the  return  of  the  constable  was  a  substantial  com- 
pliance with  the  statute. 

Parol  evidence  of  the  execution  and  of  the  sale  thereunder, 
was  admitted  without  objection.  It  is  too  late  now  to  raise 
that  objection. 

The  cases  of  Bull  v.  CarrUy  (1  Kern.,  501 ;  S.  C,  17  K  Y., 
202),  and  the  authorities  therein  cited,  are  decisive  of  the 
right  to  sell  the  interest  of  a  lessee  of  a  chattel,  by  virtue  of 
an  execution  against  him,  and  to  deliver  possession  of  the 
chattel  pursuant  to  the  sale,  as  was  done  in  this  case.  Nor 
does  a  reversal  of  the  judgment  on  which  the  execution 
issued,  in  such  a  case,  invalidate  the  levy  or  sale,  or  make 
either  the  party  or  the  officer  a  trespasser.  It  merely  annuls 
the  title  acquired  by  means  of  the  sale,  and  entitles  the  owner 
of  the  chattel  to  recover  it  from  any  one  into  whose  possession 
it  has  come. 

If,  tlierefore,  the  interest  of  Faust  in  the  chattel  had  been 
that  of  lessee,  as  all  parties  have  assumed,  tlie  defendant 
would  have  been  entitled  to  judgment.     But  it  was  not  such 
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an  interest.  The  instrument  of  hiring  provided  that  ^'  the 
use  of  said  wagon  ^'  should  be  '^  only  for  his  baker  business, 
and  not  for  any  other  use,"  and  prohibited  a  sale  or  loan  of  the 
wagon.  The  legal  effect  of  the  instrument  was  to  confer  upon 
Faust  merely  a  personal  license,  to  use  the  wagon.  Such  an 
interest  cannot  be  the  subject  of  sale  under  an  execution. 
For  this  reason  the  plaintiff*  is  entitled  to  judgment. 
Judgment  accordingly. 


FsANOis  H.  Duff,  Bespondent,  v.  Thomas  H.  Oabdnbr 

Executor,  &c.,  Appellant. 

(Qbneral  Tebic,  Sbcokd  Depabtmeut,  1873.) 

One  entered  into  a  sealed  contract  for  street  repairs  with  a  mnnicipal  cor- 
poration, then  took  a  partner,  with  whom  he  performed  the  work  in 
part  and  agreed  to  share  the  profits,  but,  before  completing  it,  died,  and 
his  executor  finished  it. 

Hdd,  in  an  action  by  the  surviving  partner,  that  he  could  not  recover  at 
law  for  the  moneys  due  on  the  contract  or  any  part  of  them. 

SM,  further,  the  corporation  having  paid  the  money  into  court,  and  pro- 
cured a  substitution  of  the  deceased  partner*s  executor,  as  defendant, 
that  the  latter  was  entitled  to  judgment  for  the  amount  due. 

And  it  seems  the  executor  would  be  bound  to  fulfill  the  contract,  on 
decease  of  the  contractor,  and  entitled  in  equity  to  receive  the  price  of 
work  done  after  his  testator's  decease. 

This  was  an  appeal  by  the  defendant,  from  a  judgment  in 
fevor  of  the  plaintiff,  entered  on  the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiff,  claiming  as  the 
surviving  partner  of  John  F.  Barrett,  deceased,  against  the 
city  of  Brooklyn,  to  recover  for  work,  labor  and  services 
rendered  the  city,  under  a  contract  made  by  it  with  Barrett, 
for  the  care  and  repairing  of  its  streets.  The  city  paid  the 
money  claimed  into  court,  and  obtained  a  substitution  of  the 
defendant  Gardner  as  executor  of  Barrett,  under  section  122 
of  the  Code. 

It  was  found  by  the  referee  that  on  March  25, 1865,  Barrett 
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entered  into  a  contract  of  partnership  with  the  plaintiff,  and 
they  agreed  to  co-operate  with  each  other  as  partners  in  the 
work  of  repairing  streets  in  Brooklyn,  which  Barrett  had 
on  the  15th  of  March,  1865,  contracted  with  the  city  to  per- 
form ;  also  in  the  performance  of  job  work  for  the  city  and 
for  others,  and  they  agreed  to  contribute  equally  toward 
expenses,  and  share  equally  the  profit  and  loss  of  their  busi- 
ness. In  pursuance  of  their  partnership  agreement,  the  part- 
ners performed  work  under  the  contract  of  Barrett  with  the 
city,  as  therein  provided  for.  Barrett  died  November  4, 1865, 
after  performance  of  a  part  of  the  work,  leaving  a  will,  of 
which  the  defendant  was  appointed  and  qualified  as  executor. 
The  executoi:  finished  the  work.  The  plaintiff  had  judgment 
for  the  amount  claimed  in  his  complaint,  being  the  full 
amount  due  from  the  city  upon  the  contract  and  paid  into 
court  by  the  city. 

D.  P.  Bamardj  for  the  appellant. 

John  H.  Bergen^  for  the  respondent. 

Present — Babnasd,  P.  J. ;  Gilbert  and  Tappen,  JJ. 

By  the  Court — Gilbert,  J.  An  action  at  law  by  the 
plaintiff  upon  the  contract  with  the  city  will  not  lie.  The 
contract  was  under  seal,  and  was  made  with  Barrett  alone. 
The  plaintiff  was  not  named  in  it.  Where  such  a  contract  is 
entered  into  with  one  partner,  he  alone  can  sue  upon  it. 
(Lindley  on  Part.,  385 ;  Coll.  on  Part.,  Perk,  ed.,  §  652,  et  seq,) ; 
Story  on  Part.,  §  244;  Jiobaon  v.  Drummondj  2  Bam.  & 
Adol.,  303.) 

Assuming,  then,  that  there  was  a  bona  fide  agreement  of 
partnership  between  the  plaintiff  and  Barrett  (a  fact  which, 
to  say  the  least,  the  evidence  leaves  in  very  great  doubt),  yet 
the  contract  with  the  city  existed  before  the  partnership,  and 
the  plaintiff  can  take  no  benefit  from  it  except  in  the  mode 
in  which  the  contract  was  made.    (Ijuca%  v.  De  la  Cour^  1 
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M.  &  S.,  249.)  No  act  of  the  partners  eonld  have  enabled 
them  to  maintain  a  joint  suit  at  law  against  the  city  without 
the  consent  of  the  latter.  Consequently  the  plaintiff,  as  sur- 
viving partner,  lias  no  cause  of  action.  (See  Gould  v.  Gouldy 
6  Wend.,  265.)  The  only  person  to  whom  the  city  was 
liable  was  Barrett.  The  defendant  has  succeeded  to  his  rights, 
and  is  legally  entitled  to  the  money  brought  into  court. 

No  facts  are  stated  in  the  complaint,  nor  was  any  evidence 
given  upon  the  trial  creating  any  right  in  equity  to  a  recov- 
ery of  any  part  of  the  money  by  the  plaintiff.  Nor  could  the 
equitable  remedy,  if  there  be  one,  enable  the  plaintiff  to 
receive  more  than  his  share  of  the  money  after  deducting  the 
advances  made  by  the  defendant.  The  alleged  partnership 
terminated  at  the  death  of  Barrett.  The  defendant,  as 
executor  of  his  estate,  was  legally  bound  to  fulfill  the  con- 
tract, and  is  entitled,  therefore,  in  the  same  capacity  to  pay- 
ment for  all  work  done  after  the  death  of  Barrett.  It  is  not 
necessary,  however,  to  consider  the  equitable  rights  ot  the 
parties,  for  this  is  an  action  at  law,  and  not  a  suit  in  equity, 
and  the  case  affords  no  means  of  determining  those  rights. 

The  judgment  must  be  reversed  and  a  new  trial  granted  at 
circnit,  costs  to  abide  the  event. 

Judgment  accordingly. 


Nathaniel  H.  Fowleb  and  others,  Appellants,  v,  Menthmm 

Lowenstein,  Bespondent. 

(Qenebal  Term,  Second  Depabtmbnt,  1672.) 

A  pkuntifTs  attorney  received  money  on  an  ex  parte  order,  in  proceedings 
supplementary, from  one  owing  the  Judgment  debtor,  having  knowledge 
of  a  claim  for  the  same  money,  and  of  a  suit  pending  thereon  against  the 
person  upon  whom  the  order  was  made,  but  without  disclosing  these 
facts  to  the  Judge ;  the  person  owing  had  been  examined  and  admitted 
the  indebtedness,  and  the  Judgment  debtor  swore  Uiat  he  had  owed,  not 
that  he  did  owe  him.  Judgment  was  reoovered  by  the  claimant,  an<l 
the  defendants  moved  against  the  attorney  for  repayment.  HM^  on 
appeal,  that  the  motion  was  rightly  granted. 
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also,  that  the  suppression  of  the  facts  as  mentioned  was  an  Impotdtion 

}n  tlie  justice  who  granted  the  order,  and  thitt  restitution  was  pr>pcr 

that  ground,  and,  against  an  attome;,  would  be  enforced  by  attach- 

nL 

ittomey  having  slated  that  he  had  paid  orerthe  monejs  to  the  plain- 

)  ia  bis  action,  he  being  himself  one  of  them, — Heid,  that  it  was  no 

was  it  a  defence  that  the  proceedings  were  taken  for  the  benefit  of 
lintifl's  assignee,  no  claim  of  payment  to  the  as^gnee  being  made. 

BIS  was  an  appeal  from  an  oi'der  directing  the  plaintilf 
ler  to  repay  certain  money  which  he  had  received  upon 
>rder  of  a  jnstice  of  this  court,  or  that  an  attachment 
I,  &c. 

lie  facts  wliich  were  hronght  before  the  court  by  affidavits 
i  enbetantially  these : 

lie  plaititifi  Fowler  and  the  other  members  of  a  firm  iu 
;h  he  was  partner  recovered  judgment  against  Lowen- 
I  and  the  other  defendants  for  some  $800.  Proceedings 
•lementary  to  execution  were  taken  npon  the  judgment, 
a  receiver  of  the  property  of  Loweustein  was  appointed 
Bin  in  April,  1867. 

I  October,  1869,  the  plaintiffs  instituted  proceedings  sup- 
lentary  upon  the  same  judgment,  and  examined  therein 
Thomas  A.  Wilmerding,  of  the  firm  of  Wihnerdingg  & 
nt,  who  testified  that  there  remained  in  the  hands  of  his 
to  the  credit  of  Loweustein  a  balance  of  $963.  The  affi- 
t  of  the  plaintiff  also  stated  that  on  the  examination  of 
judgment  debtor  in  these  proceedings  he  teetitied  that 
nerdings  &  Mount  had  owed  him  the  sum  named. 
3wler  thereupon  made  a  motion  to  one  of  the  judges  of 
court  and  obtained  an  order  upon  Wihnerdings  &  Mount 
ho  payment  to  him  upon  the  judgment  of  the  funds  in 
'  hand,  credited  to  Lowenstein  forthwitli.  Upon  this 
r  IVilmerdingB  &  Mount  paid  the  money  to  Fowler, 
ne  Bernard  Rice  ako  sued  Wilmerdings  &  Mount,  claim- 
to  be  entitled  to  the  money  p;kid  over  to  Fowler  as  the 
;nee  of  Lowenstoin.  Of  this  suit,  which  was  after  tlio 
very  of  the  Fowler  judgment  and  of  tlie  appointment  of 


1872.]  OF  THE  STATE  OF  NEW  YORK.  169 

Fowler  v,  Lowenstein. 

a  receiver  in  tlie  proceedings  taken  thereon,  Fowler  had  know- 
ledge, and  he  had  served  notice  of  the  appointment  of  a 
receiver  upon  tlie  defendants  therein,  and  was  alleged  to  have 
encouraged  a  defence  therein  upon  the  ground  that  the  appoint- 
ment of  a  receiver  had  been  made  prior  to  the  assignment. 
Thomas  A.  Wilmerding  had  no  personal  knowledge  of  the 
Rice  suit  against  his  firm  when  examined  upon  the  second 
supplementary  proceedings,  and  in  obtaining  the  order  for 
payment  to  him  by  Wilmerdings  &  Mount,  Fowler  did  not 
disclose  the  pendency  of  the  Rice  suit  or  that  a  receiver  had 
been  appointed  in  prior  proceedings. 

Judgment  went  in  favor  of  Rice  as  assignee,  in  his  suit,not- 
withstanding  defence  was  made  upon  the  ground  of  a  receiver- 
ship prior  to  the  assignment.   • 

The  plaintiff  alleged  an  assignment  of  the  Fowler,  judgment 
to  one  Bamberger,  but  stated  in  his  afiidavits  that  except  his 
fees  he  had  paid  over  to  plaintiffs.  The  court  granted  the 
motion. 

A.  ff.  lieavey^  for  the  appellant. 

C.  B,  Smithy  for  the  respondent. 

Present  Babnabd,  F.  J.,  Gilbsbt  and  Tappen,  JJ. 

By  the  Court — Gilbert,  J.  It  is  testified  by  the  attorney 
of  Messrs.  Wilmerdings  &  Mount,  and  not  denied  by  Mr. 
Fowler,  that  when  the  latter  obtained  the  moneys  in  contro- 
versy, he  knew  the  fact  that  said  moneys  were  claimed  by  Mr. 
Rice,  and  that  an  action  brought  by  him  against  Wilmerdings 
&  Mount  to  recover  the  same  was  then  pending.  There  is 
nothing  in  the  papers  to  show  that  Mr.  Fowler  had  any  rea- 
son to  question  the  title  of  Mr.  Rice  to  the  moneys.  On  the 
contrary,  it  is  a  fact  of  some  significance,  that  it  is  not  made 
to  appear  that  Lowenstein,  the  judgment  debtor,  on  his  exam- 
ination, stated  that  the  moneys  belonged  to  him.  That  exam- 
ination is  not  before  us,  and  all  that  appears  respecting  the 

Lansing— Vol.  VIL        22 
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contents  of  it  is  set  forth  in  Mr.  Fowler's  affidavit,  dated  Octo- 
ber 23d,  1871.  His  statement  there  is,  "that  on  the  exami- 
nation of  the  judgment  debtor  ho  stated  and  swore  that  the 
relators  (Messre.  \V.  &  M.)  had  owed  him  the  money  in  ques- 
tion." The  title  of  Mr.  Rice  to  the  moneys  has  been  judi- 
cially established. 

Mr.  Fowler  obtained  the  moneys  upon  an  ex  parte  deposi- 
tion of  Thomas  A.  Wilmerding,  that  there  was  a  balance  of 
$936.86  remaining  with  his  firm  to  the  credit  of  the  judg- 
ment debtor.  Mr.  Wilmerding  was  not  interrogated  respect 
iug  the  claim  of  Rice,  or  whether  such  balance  was  in  point 
of  fact  the  property  of  the  judgment  debtor.  Nor  did  Mr. 
Fowler  state  to  the  justice  who  made  the  order  directing  Wil- 
merdings  &  Mount  to  pay  the  money  to  hun,  the  fact  that 
the  judgment  debtor  had  assigned  said  moneys  to  Rice,  or 
anything  concerning  Rice's  claim  thereto.  Nothing  is  shown 
to  justify  or  excuse  such  a  suppression  of  material  facts.  As 
the  ca&e  is  now  presented,  it  can  be  regarded  in  no  other 
aspect  than  that  of  an  imposition  on  the  justice  whc  made 
the  order.  In  such  a  case  there  can  be  no  quosti- ti  of  the 
power  and  duty  of  the  court,  by  appropriate  nitjans  to  com- 
pel a  restitution  of  the  moneys  to  the  perj'or.s  tiius  illegally 
deprived  of  them.  {State  v.  Phenix  Bank,  33  N.  If.,  25,  and 
cases  cited.)  And  when  the  party  proceeJed  against  is  an 
attorney,  the  remedy  by  attachment  is  the  proper  one. 

No  embarrassment  arises  from  the  statement  of  Mr.  Fowler, 
that  he  has  paid  over  the  moneys  to  the  plaintiffs.  Nor  is  it 
necessary  to  pass  upon  the  legal  efiect  of  such  a  fact,  if  it 
exists,  for  Mr.  Fowler  is  one  of  the  plaintiffs,  and  the  state- 
ment would  be  literally  true  if  he  retained  the  moneys  and 
charged  himself  therewith  in  account  with  iiis  firm.  It 
appears  that  one  Bamberger  is  the  person  entitled  to  receive 
the  moneys  from  Fowler,  and  there  is  no  pretence  that  they 
liave  beon  paid  to  him. 


\ 
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The  appeal  from  the  order  made  by  Jastice  Inobahah  was 
waived  by  the  motion  under  review. 

Upon  the  whole  case,  therefore,  we  think  the  order  appealed 
from  should  be  affirmed,  with  costs. 

Order  affirmed. 


Albert  Q.  Bass,  Eespondent,  v,  John  White  et  al.. 

Appellants. 

(General  Tebm,  SscoirD  Department,  1872.) 

On  a  contract  for  sale  and  shipment  of  coal  for  cash,  to  be  paid  on  receipt  of 
bill  of  lading,  the  defendant  shipped  the  coal  and  sent  the  bill  of  lading 
to  and  requested  payment  of  the  plaintiff,  who  claimed  an  offset  and 
offered  the  balance,  which  being  refused,  he  offered  his  check  for  the 
full  amount,  it  being  after  bank  hours  this  was  also  refused,  and  next 
day  he  tendered  the  cash.  Edd,  that  the  plaintiff  was  in  default,  and  the 
defendant  discharged  from  the  contract 

Otherwise,  if  plaintiff  had  asked  time  to  obtain  funds  for  his  check,  in 
such  case  he  should  have  had  a  reasonable  time. 

This  action  was  brought  to  recover  damages  for  an  alleged 
failure  of  the  defendants  to  deliver  200  tons  of  coal.  The 
contract  was  made  in  July,  1888,  for  400  tons  of  coal,  deliver- 
able at  Fort  Trumbull  or  Fort  Adams,  at  the  price  of  four 
dollars  per  ton,  free  on  board  at  the  place  of  shipment,  with 
freight  added ;  the  plaintiff  to  pay  for  the  coal  and  freight  on 
receipt  of  bill  of  lading. 

In  October  tlie  plaintiff  directed  the  shipment  of  the  coal, 
and  ordered  the  bill  of  lading  to  be  filled  out,  requiring  the 
delivery  at  Fort  Trumbull.  The  coal  was  accordingly  shipped, 
and  a  few  days  after,  on  Saturday  at  half-past  two  o^clock,  p.  m., 
the  bill  of  lading  was  tendered  to  the  plaintiff  at  his  office, 
and  payment  required,  but  shortly  after  twelve  o'clock  noon 
on  the  same  day  the  defendants  had  sent  the  bill  of  lading  to 
the  plain tiff^s  office,  but  the  messenger  having  called  three 
times,  did  not  find  the  plaintiff  until  half-past  two  o'clock. 

The  plaintiff  at  first  declined  to  pay  the  bill,  there  being, 
as  he  claimed,  another  account  due  to  him  from  the  defend- 
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ants ;  lie  subsequently  on  the  same  day  (Saturday)  went  to 
the  defendants'  office  and  offered  to  give  a  check  for  the  bill, 
which  they  refused  to  receive,  as  it  was  then  after  banking 
hours,  and  they  professed  to  have  had  protested  checks  of  the 
plaintiff's,  and  they  refused  to  give  the  plaintiff"  the  coal  unless 
payment  was  made  as  required  by  the  contract. 

The  following  Monday  morning  the  plaintiff  tendered  the 
money  for  the  coal,  and  demanded  the'bill  of  lading,  which  was 
refused;  he  then  brought  this  action  to  recover  the  difference 
between  the  contract  price  and  the  value  of  coal  in  October. 

The  jnry  rendered  a  verdict  for  $500.  Tlie  defendants 
moved  for  a  new  trial  on  the  minutes,  which  was  denied  ^ro 
foi*ma^  and  thereupon  appealed  from  the  order  and  £rom  the 
judgment. 

Ooodrich  dk  WkeeUr^  for  the  appellants. 

James  Trox/y  for  the  respondent. 

Present — Babnard,  P.  J. ;  Qilbbbt  and  Tappen,  J  J. 

By  the  Court — Qilbebt,  J.  The  contract  in  this  case  is 
clear  and  unambiguous.  It  was  made  in  New  York.  By  it 
the  defendants  sold  to  the  plaintiff  400  tons  of  coal,  to  be 
delivered  either  at  Fort  Trumbull,  New  London,  or  at  Fort 
Adams,  Newport,  during  the  then  season  of  navigation,  and 
the  plaintiff  agreed  to  pay  cash  for  the  coal  on  receipt  of  the 
bill  of  lading.  Two  hundred  tons  of  this  coal  had  been  deliv- 
ered to  the  plaintiff,  and  paid  for  before  the  transaction  in 
controversy  arose.  With  respect  to  the  remaining  200  tons, 
it  appears  that  the  plaintiff  gave  to  the  defendants  an  order 
for  the  shipment  of  the  coal  to  Fort  Trumbull,  and  it  was  ship- 
ped accordingly.  The  defendants  then  sent  the  bill  of  lading 
of  this  coal  to  the  plaintiff  and  asked  him  to  pay  the  price. 
The  plaintiff  told  the  messenger  that  there  was  some  money 
due  him  on  account  from  the  defendants,  and  asked  to 
have  that  deducted  from  the  price  of  tlie  coal,  offering  to  pay 
the  difference.  This  being  declined  by  the  messenger,  the 
plaintiff  afterward,  and  on  the  same  day,  made  a  similar  offer 
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to  the  defendants  personally.  The  defendants  in  reply 
required  payment  of  the  whole  amount  of  the  bill,  as  a  condi- 
tion of  letting  the  plaintiff  have  the  coal.  The  plaintiff  then 
offered  the  defendants  his  check  for  that  amount,  which  they 
declined  to  receive,  and  they  also  refused  to  receive  tlie  check 
with  the  indorsement  of  a  Mr.  Talmage  upon  it. 

These  facts  6ul)stantially  are  testified  to  by  the  plaintiff 
himself.  The  rule  of  law  arising  out  of  them  is  not  doubtful. 
Tt  was  the  duty  of  the  plaintiff  to  pay  cash  for  the  coal  on  a 
tender  of  the  bill  of  lading.  If  at  the  time  of  such  tender  he 
had  not  the  money  in  liand,  but  iiad  it  elsewhere,  the  law 
would,  upon  his  request,  afford  him  a  reasonable  time  to 
obtain  the  money.  If,  therefore,  upon  the  defendants'  refusal 
to  take  the  check,  the  plaintiff  had  asked  for  time  to  get  the 
cash  upon  the  check,  and  the  defendants  had  refused  to  give 
the  time,  a  different  question  would  have  been  presented. 
But  the  plaintiff  made  no  such  request.  The  defendants  were 
nn Jer  no  obligation  to  take  the  check  or  anything  else  in  lieu 
of  money.  (1  Den.,  infra.)  Nor  were  they  under  an  obli- 
gation to  take  it  and  deliver  the  coal  on  any  other  day  than 
when  the  bill  of  lading  was  tendered.  The  plaintiff  was 
clearly  in  default,  therefore,  in  not  paying  for  the  coal  upon 
a  tender  of  the  bill  of  lading,  and  that  tender,  and  the  failure 
of  the  plaintiff  to  pay,  discharged  the  defendants  from  the 
obligations  of  the  contract.  The  subsequent  tender  of  the 
price  and  demand  of  the  coal  by  the  plaintiff  was  a  nullity, 
for  he  had  by  his  own  previous  breach  of  the  contract  termi- 
nated his  rights  under  it,  and  given  the  defendants  a  right  of 
action  against  him  for  any  damages  they  might  have  sustained 
in  consequence  of  such  breach.  (Story  on  Sales,  §§  413  and 
415 ;  Leven  v.  Smithy  1  Den.,  571 ;  Startup  v.  McDonald^  6 
M.  &  G.,  593 ;  De%  Arts  v.  LeggeUy  16  N.  Y.,  684.)  Upon 
the  undisputed  facts  of  the  case,  the  defendants  were  entitled 
to  the  verdict. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  reversed. 
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Maby  D.  Bryan,  Execatrix,  &c.,  Respondent,  v.  Daniel  A. 

Baldwin,  Appellant. 

(Gensral  Tbrm,  First  Department,  June,  1872.) 

A  pledij^e  who  purchases  the  pledge  at  public  sale  is  not  chargeable  with 
cct:  version. 

If  the  purchase  is  invalid,  the  relations  of  pledgor  and  pledgee  are 
unchanged. 

Where  stock,  pledged  as  collateral  to  a  note,  due  at  a  certain  day,  with 
authority  to  sell  on  default,  was  sold  by  direction  of  the  pledgee,  and  pur- 
chased by  him,  at  public  auction,  after  two  days*  written  notice  of  the 
time  and  place  had  been  left,  in  the  absence  of  the  pledgor,  at  his  office, 
with  a  person  in  charge  thereof: 

ffM,  that  the  pledgee  became  legally  vested  with  the  title  and  the  pledgor 
could  not  offset  the  actual  value  of  the  stock  against  the  pledgee's  claim 
for  the  balance  of  the  note. 

The  opinion  of  Shaw,  J,  in  Oraniie  Bank  v.  Aiders  (16  Pick.,  892)  upon 
the  sufficiency  of  the  notice  of  sale  approved  and  followed. 

Thls  was  an  appeal  by  the  defendant  from  a  judgment  for 
the  plaintiff,  entered  upon  the  decision  of  a  judge  at  Special 
Term. 

The  action  was  brought  by  plaintiff  as  indorsee  to  recover 
a  balance  claimed  npon  a  promissory  note,  which  was  set 
forth  in  the  complaint  as  follows,  viz. : 

"  $7,266.95.  New  York,  August  24^A,  1866. 

"On  or  before  the  fifteenth  day  of  November  next  I 

promise  to  pay  Silas  M.  Stilwell,  or  order,  $7,266.95,  for 

value  received,  with  interest  at  the  rate  of  seven  per  cent 

per  annum,  having  deposited  with  him  as  collateral  security 

(with  authority  to  sell  the  same  on  the  non-performance  of 

this  promise)  2,000  shares  of  the  capital  stock  of  the  New 

York  Guano  Company. 

«  D.  A.  BALDWIN." 

The  complaint  also  alleged  sale,  upon  default  in  payment 
of  the  note  and  due  notice  of  time  and  place,  of  the 
stock  for  $1,928.50  on  the  9th  May,  1867,  and  demanded 
judgment  for  the  balance  of  the  note. 
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The  answer  denied  notice  of  the  sale,  and  alleged  that  it 
had  been  wrongfully  and  unlawfully  made  on  the  day  men- 
tioned in  the  complaint  without  demand  of  payment  of  the 
note  or  notice  to  redeem  the  stocks,  or  notice  of  the  time  and 
place  of  sale. 

It  also  set  up  as  a  counter-claim  that  the  value  of  the  stock 
was  much  greater  than  the  sum  realized  upon  its  sale,  and 
claimed  judgment  for  that  sum  less  the  amount,  of  the  note, 
and  denied  any  existing  indebtedness  on  the  note,  and  also 
denied  that  any  part  of  the  note  had  been  paid.  The  plaintiff 
replied,  denj'ing  the  counter-claim. 

It  appeared  that  the  plaintiff,  through  his  attorney,  on  the 
7th  May,  1867,  caused  a  notice  to  be  left  at  the  office  of  the 
defendant,  in  the  latter's  absence,  by  a  person  in  charge,  by  a 
clerk  who  had  not  been  able  to  find  the  defendant  there  upon 
several  attempts  to  do  so.    The  notice  was  as  follows : 

"  D.  A.  Baldwin,  Esq. :  Dear  Sir, — The  stock  of  the  New 
York  Guano  Company,  which  I  hold  as  collateral  to  your  note, 
will  be  sold  on  the  9th  inst.  by  A.  H.  Nicolay,  at  111  Broad- 
way, Exchange  Salesroom,  as  per  annexed  advertisement. 

*'  Yours,  etc.,  E.  SPRO UT.'' 

Accompanying  the  notice  was  served  at  the  same  time  an 
advertisement  of  the  sales  of  Nicolay  as  auctioneer,  and 
signed  by  him,  for  the  day  named  in  the  notice,  which 
included  the  stock  in  question  ;  but  the  defendant  swore  that 
he  had  no  recollection  of  receiving  the  notice,  and  the  court 
found  that  he  had  no  personal  notice. 

The  plaintiff  also  proved  by  the  attorney  that  the  defend- 
ant had  been  informed  previously  that  his  stock  would  be 
sold  if  the  note  was  not  paid. 

The  sale  was  made  pursuant  to  the  notice  and  the  stock  was 
purchased  by  the  plaintiff,  as  alleged  in  the  complaint. 

The  court  found  that  the  note  had  not  been  paid  nor  any 
part  of  it,  and  that  the  collateral  security  had  not  been  con- 
verted by  the  plaintiff,  and  gave  judgment  for  the  face  of  the 
note  and  interest,  and  costs. 


« 
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S,  M.  RuggleSy  for  the  appellant. 
E.  Sproitty  for  the  respondent. 

Present — Babnabd,  P.  J.,  Gelbbet  and  Tappen,  JJ. 

By  the  Court — Gilbeet,  J.  We  agree  with  the  court  below, 
that  the  evidence  did  not  make  out  a  conversion  of  the  stock. 
If  the  sale  was  ineffectual  to  change  the  title  to  the  stock, 
such  title  remained  vested  as  it  was  before  the  sale.  The 
court  acted  on  the  assumption  that  the  sale  was  made  without 
notice  to  the  defendant.  If  this  assumption  had  been  correct, 
the  sale  would  have  been  a  nullity,  unless  the  defendant  after- 
ward ratified  it.  The  defendant,  however,  denies  the  validity 
of  the  sale,  and  so  in  effect  repudiates  the  transaction,  while 
at  the  same  time  he  seeks  to  make  the  plaintiff  liable  for  a 
conversion  of  the  stock,  by  means  of  that  sale.  This  he  can- 
not do.  The  law  will  not  permit  a  party  thus  to  blow  hot 
and  cold.  If  the  defendant  had  a  right  to  disavow  the  sale, 
his  election  to  do  so  rendered  it  inoperative,  and  the  stock 
would  thenceforth  be  held  by  the  plaintiff,  upon  the  terms  of 
the  original  deposit,  viz.,  as  security  for  the  payment  ot  the 
defendant's  indebtedness.  When  that  should  be  paid,  the 
defendant  would  be  entitled  to  a  return  of  the  stock. 

But  we  are  of  opinion  that  the  sale  was  in  all  respects 
regular,  and  that  thereby  the  title  to  the  stock  became  legally 
vested  in  the  plaintiff.  The  only  objection  taken  against  the 
validity  of  the  sale  rests  upon  the  allegation  that  the  defend- 
ant was  not  properly  notified  thereof.  The  evidence  uncon- 
tradicted is,  that  a  formal  written  notice  of  the  sale,  with  a 
copy  of  the  advertisement  thereof  annexed,  signed  by  the 
auctioneer  by  whom  the  sale  was  made,  was  left  at  the  place 
of  business  of  the  defendant,  with  a  person  in  charge  thereof, 
two  days  before  the  sale.  The  defendant  testified  that  he  had 
no  recollection  of  having  received  the  notice.  This  may  have 
been  owing  to  his  own  act.  Whether  it  was  or  not,  the  notice 
ought  to  be  held  sufficient,  in  the  absence  of  any  proof,  creat- 
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iug  an  obligation  on  the  plaintiff  to  adopt  another  manner  of 
service.  A  notice  of  the  dishonor  of  a  promissory  note,  left 
at  the  dwelling  or  place  of  business  of  the  indorser,  is  sufficient 
to  charge  the  latter  (1  Pars,  on  Notes,  chap.  12,  §  3)  upon  the 
principle  that  if  the  person  to  whom  the  note  is  addressed  is 
absent,  it  is  to  be  presumed  that  he  will  leave  some  person 
charged  with  the  care  of  his  business,  or  at  least  some  one 
between  whom  and  himself  there  is  a  privity  or  confidence. 
{Granite  Bank  v.  Ayera^  16  Pick.,  892.)  In  the  case  cited, 
Shaw,  Ch.  J.,  lays  down  the  rule  that  ^^  all  notices  at  one's 
domicile,  and  all  notices  respecting  transactions  of  a  commercial 
nature  at  one's  known  place  of  business,  are  deemed  in  law 
to  be  good  constructive  notice,  and  to  have  the  legal  effect  of 
actual  notice." 

No  argument  is  needed  to  show  that  such  a  rule  is  approved 
by  good  sense,  and  indeed  is  founded  in  commercial  necessity. 
If  the  defendant  left  no  one  at  his  place  of  business  to  attend 
to  his  affairs,  it  is  and  ought  to  be  his  own  loss. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


John  Sieoel  and  another,  Sespondents,  v.  Sbabuby  S.  Gould, 

Appellant. 

(General  Term,  Sboond  DsPARTMibNT,  1872.) 

Real  estate  brokers,  employed  as  middle-men,  to  bring  pnrchasen  togethez 
to  enable  them  to  make  their  own  bargain,  may  charge  commissions  to 
both  parties. 

They  are  not  agents  to  buy  and  sell,  and  not  within  the  rule  which  pra> 
hibits  their  acting  without  consent  as  agent  for  both  buyer  and  seller. 

This  was  an  appeal  from  a  judgment  for  the  plaintiffs, 
entered  on  the  report  of  a  referee.  The  action  was  brought 
to  recover  broker's  commissions  for  finding  the  defendant  a 
purchaser  of  his  real  estate. 

Lansino — Vol.  VIL  23 
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It  appeared  that  the  plaintiffB  w6re  real  estate  brokers  in 
New  York  city,  and  prior  to  October  20, 1870,  were  entrusted 
by  the  defendants,  for  sale  or  exchange,  with  certain  real 
estate,  and  requested  to  find  a  purchaser  for  the  same,  with  a 
promise  to  pay  commissions  at  two  and  a  half  per  cent,  on 
the  price  obtained,  for  the  plaintifiPs'  services  upon  a  sale  oi 
exchange. 

The  plaintiffs  having  undertaken  to  perform  the  services, 
found  and  introduced  to  the  defendant  one  Martin  as  pur- 
chaser, with  whom  the  defendant  entered  into  negotiations 
for  an  exchange,  which  were  continued  until  the  20th  Octo- 
ber, 1870,  when  he  entered  into  a  contract  with  Martin  at  the 
plaintiffs'  office  to  exchange  part  of  the  property  put  into 
plaintiffs'  hands  for  other  property  of  Martin's,  the  estimated 
value  obtained  for  the  property  exchanged  being  $103,000. 

The  plaintiffs,  prior  to  the  exchange,  had  obtained  from 
Martin  a  promise  to  pay  them  a  commission  of  one  and  three- 
fourths  per  cent  on  the  valuation  of  his  property  which 
should  be  taken  by  the  defendant  in  the  exchange.  On  the 
22d  November,  1870,  the  defendant  and  Martin  agreed  to 
abandon  and  cancel  the  contract  for  exchange,  and  the  contract 
was  canceled. 

The  referee  reported  in  favor  of  the  plaintiffs  for  their  com- 
missions at  the  rate  agreed. 

Charles  11.  Mundy^  for  the  appellant. 

Jordan  dk  Whitney^  for  the  respondents. 

Present — Babnabd,  P.  J.,  Gilbert  and  Tappen,  JJ. 

By  the  Court — Gilbert,  J.  According  to  the  finding  of 
the  referee,  the  nature  of  the  defendant's  employment  of  the 
plaintiffs  was  that  of  mere  brokers,  in  the  strict  signification 
of  that  term,  and  not  that  of  agents  to  make  a  sale  on  his 
behalf.  The  evidence  sustains  this  view  of  the  relations 
between  the  parties.     The  defendant  agreed  to  pay  the  plain- 
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tiffs  for  that  service.  The  service  having  been  rendered  pur- 
suant to  the  agreement,  we  are  unable  to  perceive  any  legal 
objection  to  a  recovery  by  the  plaintiffs.  The  fact  that  Mar- 
tin, the  purchaser  of  the  defendant's  property,  also  agreed  to 
pay  the  plaintiffs  for  their  services  to  him,  creates  no  such 
obstacle.  Both  contracts  being  founded  on  a  legal  considera- 
tion, each  is  valid. 

The  case  would  have  been  quite  different  if  the  plaintiffs 
had  been  employed  as  agents  of  the  defendant  to  buy  or  sell. 
They  would  then  have  been  incapacitated  from  acting  for 
Martin  in  the  transaction  without  the  assent  of  the  defendant. 
Such  conflicting  relations  are  repugnant  to  the  fundamental 
principle  on  which  the  law  of  agency  rests,  and  are  forbidden 
by  law.  But  the  plaintiffs  were  not  such  agents.  They  were 
employed  as  middlemen  only,  to  bring  the  parties  together 
to  enable  them  to  make  their  own  contracts.  They  so 
acted  with  the  knowledge  of  both  parties.  In  such  a  case 
a  broker  is  not  an  agent  for  either  party  to  buy  or  sell, 
but  stands  indifferent  between  them.  There  is  no  conflict  of 
duty  in  the  case.  He  does  not  make  himself  an  adverse  party 
to  either  principal,  nor  does  either  of  them  repose  any  special 
trust  or  confidence  in  him. 

The  distinction  has  often  been  recognized  and  approved, 
and  we  think  rests  on  sound  reason.  (Paley  Agency,  12 ; 
Story  Agency,  §  31 ;  Rupp  v.  Samson,  16  Gray,  398 ;  7?^- 
Jldd  V.  Tegg,  38  N.  Y.,  212.)  The  judgment,  therefore,  must 
be  affirmed,  with  costs. 

Judgment  affirmed. 
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Obobgb   p.  Clark,  Appellant,  v.  Isa    D.   Wabben, 

Respondent 

(Genbral  Term,  Secx>kd  DEPARTicEin',  1873.) 

Proceedings  under  attachment  (Code,  §227)  arc  ineffectnal  to  reach  a 
debt,  due  on  account  to  the  defendant  in  the  action, where  the  sheriff 
fails  to  give  notice,  of  the  levj,  to  the  debtor. 

A  chose  in  action  b  incapable  of  seizure  by  the  sheriff. 

It  seems  a  chose  in  action  is  excepted  from  sale  hj  subdivision  2,  §  237, 
Code. 

This  was  an  appeal  from  a  judgment  upon  a  verdict 
rendered  for  the  defendant  under  direction  of  the  court,  and 
from  an  order  denying  a  new  trial. 

The  plaintiff  sued  as  the  purchaser  at  sheriff's  sale  of  an 
account  for  moneys  expended  and  advanced  by  the  firm  of 
Robinson  &  Ogden  for  the  defendant. 

It  appeared  that  the  plaintiff  had  brought  an  action 
against  Robinson  &  Ogden  to  recover  for  certain  securities 
which  they  had  ap'^ropriated  to  their  own  use,  as  custodians 
for  him,  and  obtained  an  attachment  against  their  property, 
under  which  the  sheriff  seized  their  stock,  books  and  papers. 
Judgment  was  recovered  in  the  action  and  execution  issued 
to  the  sheriff;  and  after  six  months  from  the  docketing  of  the 
judgment,  upon  petition,  in  the  action,  of  the  plaintiff  and 
affidavit  of  the  sheriff  setting  forth  all  his  proceedings  since  ser- 
vice of  the  attachment,  &c. ;  also  that  he  had  used  due  diligence 
and  endeavored  to  collect  the  evidences  of  debt  attached,  &c., 
&c.  (Code,  §  237,  sub.  4),  and  upon  notice  to  the  defendant's 
attorney,  the  court  ordered  a  sale  by  the  sheriff  of  the  notes, 
accounts,  books  of  account,  and  evidences  of  debt,  seized  under 
the  attachment,  at  public  auction  in  the  usual  manner  of  sales 
of  personal  property  by  the  sheriff  under  execution.  Pursu- 
ant to  this  order  the  sheriff,  among  other  things,  sold  the  debt 
due  by  the  defendant  to  Robinson  &  Ogden ;  it  was  purchased 
by  the  plain tifi*.  It  appeared  that  no  notice  was  given  of  the 
attachment  by  the  sheriff  to  the  defendant. 
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NeUon  CroaSj  for  the  appellant. 

Ira  D.  Warren  (in  person),  for  the  respondent. 

Present — ^Babnard,  P.  J.,  Gilbert  and  Tappbn,  JJ. 

By  the  Court — Gilbert,  J.  The  judgment  below  must  be 
affirmed.  The  proceedings  under  the  attachment  were  inef- 
fectual to  reach  the  debt  due  from  Mr.  Warren  to  the 
defendant  in  the  attachment,  for  the  reason  that  the  sheriff 
did  not  serve  upon  him  any  notice  showing  that  he  had  levied 
on  such  debt.  That  debt  was  a  mere  chose  in  action,  and 
incapable  of  seizure  by  the  sheriff.  (Code,  §§  235, 236 ;  Orser 
V.  Oro987nany  11  How.,  520 ;  CR.ark  v.  OoodrigSy  41  N.  Y., 
210 ;  Ransom  v.  Mhwr,  3  Sand.  S.  C.  R,  692.) 

We  think,  also,  the  sale^by  the  sheriff  of  the  debt  was  ille- 
gal. Code,  §  237,  sub.  2,  expressly  excepts  choses  in  action 
from  property  that  may  be  sold,  and  subdivision  5  provides 
in  what  manner  they  shall  be  made  applicable  to  the  payment 
of  the  judgment  recovered  by  the  creditor  in  the  attachment, 
namely,  by  requiring  the  sheriff  to  collect  the  same  and  apply 
the  proceeds  to  the  payment  of  the  judgment. 

Judgment  affirmed. 


Charles  P.  Yaitneman,  Respondent,  v,  Millie  D.  Powers, 

Appellant,  impleaded,  &c. 

(GBNERA.L  Term,  Sbookd  Dbpabtmbst,  1873.) 

The  plaintiff  was  induced  by  fVaudident  representationB  to  make  a  con- 
tract to  exchange  his  land  for  other  land,  and  a  mortgage,  of  little  value 
compared  with  amount  secured,  at  its  face.  On  the  day  for  consummat- 
ing the  conUract  it  appeared  that  the  wife  of  the  defrauder  held  the 
mortgage  as  assignee,  though  evidence  was  given  to  show  that  she  held 
it  for  her  husband*s  benefit  The  wife  was  present  and  the  plaintifTs 
deed  was  made,  by  her  suggestion,  to  her.  She  executed  the  assignment, 
joined  in  her  husband's  conveyance,  and  the  plaintiff  gave  notes  to  her 
order  for  interest  due  on  liens  on  the  land  conveyed  to  her  by  him. 
HM^  that  the  evidence  warranted  a  verdict  against  the  wife  for  damages 
as  an  active  party  to  the  fraud. 
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A.  tender  of  reconveyance  to  the  plaintiff,  witliout  offer  of  the  notes,  held^ 
not  a  rescission  of  the  contract,  although  made  after  receipt  of  a  lettet 
from  plaintiff  reciting  the  fraud  and  proposing,in  general  terms,a  settle- 
ment.    Such  a  letter  was  not  an  overture  for  rescission  of  the  contract. 

Ueld^  further,  that  the  wife  was  liable  in  damages  under  the  rule  that  the 
representations  of  an  agent  are,  in  law,  those  of  the  principal. 

This  was  an  appeal  by  the  defendant,  Millie  D.  Powers, 
wife  of  her  co-defendant,  npon  a  case  and  exceptions  from  a 
jadgment  rendered  for  plaintift*  upon  a  verdict. 

The  action  was  brought  to  recover  damages  for  false  and 
fraudulent  representations  which  had  induced  the  plaintiff  to 
exchange  certain  lands  for  other  lands  and  a  bond  and  mort- 
gage- 

The  plaintiff  proved  that  in  May,  1869,  he  was  the  owner 

of  a  farm  of  twelve  acres  of  land  in  New  Jersev,  with  build- 
ings  and  improvements  upon  it,  which  he  valued  in  all  at 
$21,000,  of  which  value  $14,000  was  covered  by  mortgages  to 
that  amount,  leaving  to  the  plaintiff  $7,000  as  thp  value  of 
his  equity.  This  farm  he  placed  in  the  hands  of  one  Jaques,  a 
broker  in  real  estate,  for  sale  or  exchange,  and  was  afterward 
introduced  by  Jaques,  at  the  latter's  office  in  New  York,  to 
Edward  J.  Powers,  the  defendant,  who  represented  that  be 
owned  a  first  bond  and  mortgage  for  the  sum  of  $5,000  on 
ninety-eight  acres  of  land  in  Middlesex  county,  New  Jersey, 
known  as  the  Bobert  Griffith  farm.  On  the  same  day,  the 
plaintiff  took  Powers  and  the  broker  to  his  property,  and,  after 
examination  of  it.  Powers  offered  in  exchange  for  it  the  bond 
and  mortgage  on  the  so-called  Griffith  farm  and  120  acres  of 
land  in  Iowa,  and  made  representations  to  the  plaintiff  that 
the  interest  on  the  bond  and  mortgage  had  always  been  paid 
promptly  when  or  soon  after  due.  Tliat  Griffith,  the  mort- 
gagor, was  an  old  contractor  of  responsibility  and  ability  to 
pay,  who  resided  at  Staten  Island,  and  that  the  farm  which 
the  mortgage  covered  was  worth  $9,200,  and  had  on  it  good 
buildings  and  fences.  Without  examining  into  the  truth  of 
the  statement  or  visiting  the  premises,  but  relying  on  the 
representations  of  Powers,  although  the  property  was  not 
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knowD  to  him  or  to  his  broker,  the  plaintiff  agreed  to  make 
the  exchange,  and  he  made  a  written  memorandum  to  that 
effect,  which  he  delivered  to  Powers. 

On  the  9th  June,  when  the  papers  were  to  be  exchanged,  the 
plaintiff  met  Powers  and  his  wife,  the  appellant,  by  appoint- 
ment, at  the  office  of  Jaques,  and  the  memorandum  was  carried 
out  satisfactorily  by  the  plaintiff's  conveyance,  of  the  property 
as  agreed,  to  the  wife,  which  conveyance  was  so  made  to  lier  upon 
her  own  suggestion,  and  also  by  the  plaintiffs  giving  his  two 
notes,  payable  to  the  order  of  the  wife,  to  Powers,  for  interest 
which  had  accrued  on  the  $14,000  liens  on  his  own  property; 
these  notes  were  for  $150  and  $800  respectively.  The  Griffith 
mortgage  named  in  the  memorandum  proved  to  be  held  by 
the  wife  as  assignee,  and  was  a  purchase-money  mortgage, 
originally  given  to  her  by  Griffith  on  a  sale  of  the  property 
covered  by  it  to  him.  Mrs.  Powers  assigned  it  to  the  plain- 
tiff, and  also  joined  with  her  husband  in  conveying  the  Iowa 
land  to  the  plaintiff. 

There  was  default  in  the  first  payment  of  interest  on  the 
$5,000  mortgage  assigned  to  the  plaintiff,  which  led  to  inquiry, 
and  resulted  in  the  discovery  of  the  falsity  of  the  representa- 
tions made  to  the  plaintiff  by  Powers. 

Griffith  turned  out  to  be  worthless  and  irresponsible,  and 
the  farm  upon  which  the  $5,000  mortgage  was  secured  was 
of  but  trifling  value,  estimated  at  from  five  to  six  dollars  per 
acre. 

The  mortgage,  after  it  had  been  given  to  Mrs.  Powers  ori- 
ginally, which  was  in  October,  1859,  had  been  assigned  by  her 
to  one  Lawrence,  who  died,  and  whose  executors  sold  it  at 
auction,  when  it  was  purchased  by  Powers,  and  an  assign- 
ment taken  in  the  name  of  his  wife,  and  his  testimony  was  that 
she  held  it  for  his  benefit,  to  which  there  was  no  direct  contrar 
diction  other  tht^n  the  assignment  to  her  individually.  The 
reassignment  to  Mrs.  Powers  by  the  Lawrence  executors  was 
in  1867,  but  the  mortgage  bore  indorsements  purporting  to 
be  signed  by  Mrs.  Powers,  though  in  fact  signed  in  her  name  by 
her  husband,  of  receipts  for  eighteen  different  semi-annual 
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payments  of  the  interest,  and  these  receipts  were  sbown  to 
have  been  made  by  Powers  at  one  time.  TIte  representations 
made  by  Powers  to  the  plaintiff  were  in  the  main  shown  to 
have  been  without  any  foundation,  and  fraudulently  made. 
The  plaintiff  paid  the  larger  note,  but  the  smaller  remained 
unpaid. 

Prior  to  the  commencement  of  the  action  the  plaintiff's 
attorney  wrote  a  letter  to  Mrs.  Powers,  in  which  he  stated 
that  he  had  not  been  successful  in  seeing  her  at  her  house,  on 
calling  for  the  purpose  of  giving  her  an  opportunity  to  restore 
to  his  client  that  which  had  been  fraudulently  taken  from 
him ;  that  the  plaintiff  had  made  a  full  statement  of  the  facts 
of  the  case  to  him ;  and,  referring  to  the  transaction  as  fraudu- 
lent, informed  her  that  he  desired  to  save  her  expense,  and 
to  give  her  an  opportunity  to  restore  to  the  plaintiff  an  equi- 
valent to  that  which  she  had  taken  from  him,  and,  giving  a 
time  until  which  he  would  delay  proceedings,  requested  her 
to  seek  an  interview  with  him  at  his  office beforethe  time. 

Mrs.  Powers  had  at  that  time  conveyed  the  property  cov- 
ered by  the  plaintiff's  deed  to  her,  subject  to  the  mortgages 
thereon,  as  security  for  a  loan  of  some  $300,  but  she  caused  a 
tender  of  a  deed  from  her  grantee  to  be  made  to  the  plaintiff 
after  the  receipt  of  this  letter  and  before  suit,  and  a  demand 
of  the  $5,000  mortgage  and  reconveyance  of  the  Iowa  land. 
The  plaintiff  referred  the  parties  to  his  attorney,  and  there 
was  evidence  tending  to  show  that  he  had  absolutely  refused 
to  rescind  the  contract. 

A.  i?.  Ih/ettj  for  the  appellant. 

NeUon  CrosSy  for  the  respondent. 

Present — Barnard,  P.  J.,  Gilbert  and  Tappen,  JJ. 

By  the  Court — Gilbert,  J,  The  appeal  being  from  the 
judgment,  we  are  precluded  from  a  review  of  the  facts  fur- 
ther than  to  see  that  they  are  sufficient  to  warrant  the  verdict 
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of  the  jury.  Upon  this  sabject  we  think  a  strong  case  was 
made  in  favor  of  the  plaintiff.  The  action  was  for  damages 
sustained  in  consequence  offraudulent  representations.  That 
the  plaintiff  was  defrauded  was  clearly  proved^  and  the  evi- 
dence, we  think,  was  suiBcient  to  warrant  the  conclusion  that 
Mrs.  Powers  was  an  active  party  to  the  fraud.  She  was, 
therefore,  liable,  irrespective  of  the  question  of  the  agency  of 
her  husband.  Being  privy  to  his  fraudulent  representations, 
she  was  equally  liable  as  if  those  represenations  had  been 
made  with  her  own  month.  The  case  was  submitted  to  the 
jury  in  that  view,  and  they  evidently  were  satisfied  that  Mrs. 
Powers  was  guilty  of  the  fraud.  We  do  not  see  how  they 
could  have  reached  any  other  conclusion.  The  letter  of  Mr. 
Barowsky  cannot  be  considered  an  overture  for  a  rescission  of 
the  contract,  which  was  the  subject  of  the  fraud,  nor  was  any 
rescission  accomplished,  because  Mrs.  Powers  did  not  offer  to 
return  the  notes.  If  there  had  been  an  offer  to  rescind,  and  it 
had  been  accepted  and  carried  out  by  the  defendant,  there 
might  be  ground  for  holding  that  the  parties  had  settled  the 
matter  by  way  of  accord  and  satisfaction.  But  the  evidence 
falls  short  of  that.  The  plaintiff  was,  therefore,  entitled  to 
retain  his  bargain  and  recover  the  damages  which  he  had  sus- 
tained by  means  of  the  fraud.  If  the  foregoing  views  are  cor- 
rect, none  of  the  defendant's  exceptions  are  tenable. 

We  are  also  of  opinion  that  Mrs.  Powers  was  liable  in  dam- 
ages for  the  fraud  of  her  husband,  on  the  ground  that  the 
representations  of  an  agent  are  in  law  the  representations  of 
the  principal.  In  respect  of  the  liability  of  a  principal  for 
the  acts  of  his  agent  done  in  the  course  of  the  agent's  employ- 
ment and  for  the  benefit  of  the  principal,  no  sensible  distinc- 
tion can  be  drawn  between  the  case  of  fraud  and  any  other 
wrong.  For  what  difference  can  it  make  to  the  person 
defrauded  whether  the  principal  sends  an  agent  to  cheat  him, 
or  does  it  himself? 

The  judgment  must,  therefore,  be  afiirmed,  with  costs. 

Lansing  —Vol.  VIL        24 
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Qeorgb  Bliss  and  others,  Respondents,  v.  Moses  II.  Swabtz, 

Appellant. 

(Genebaii  Term,  Second  Dbfartueht,  1872.) 

The  respective  agents  of  the  plaintiff  and  defendant  agreed,  on  their 
behalf,  that  the  defendant  should  pay  a  part  of  his  indebtedness  to  the 
plaintiff  in  satisfaction  of  the  whole,  partly  in  cash,  partly  in  the  defend- 
ant's note.  The  note  of  defendant  was  given,  and  the  defendant's  agent 
gave  the  draft  of  his  (the  agent's)  firm,  drawn  on  N.  Y.  in  favor  of 
the  plaintiffs,  in  payment  of  the  cash.  HMy  that  the  taking  of  the 
draft  of  the  accent's  firm  in  part  payment  was  a  sufficient  consideration 
for  the  discharge  of  the  claim,  and  an  action  to  recover  the  balance 
was  not  maintainable. 

BM,  further,  that  the  giving  of  this  firm  draft  by  the  agent  could  not  be 
regarded  as  payment  of  the  money  of  his  principal,  but  was  presump- 
tively to  advance  the  funds  of  his  firm. 

This  was  an  appeal  from  a  jadgment  upon  the  decision 
of  the  court. 

The  plaintiffs  sued  to  recover  a  balance  of  an  account. 
The  defendant  denied  all  indebtedness.  The  court  gave 
judgment  for  the  plaintiffs  for  the  balance  claimed,  having 
found  payments  on  the  original  indebtedness,  in  cash  and  by 
return  of  goods  upon  the  amount  thereof,  of  something  over 
$2,000.     The  court  also  found  as  follows,  viz. : 

Early  in  May,  1868,  Egleson  P.  Clegg,  of  Galveston, 
Texas,  on  behalf  of  the  defendant,  called  upon  the  plaintiffs 
in  tlie  city  of  Kew  York,  and  applied  to  them  to  accept  a 
composition  for  their  claim  against  the  defendant,  informing 
them  that  the  composition  had  been  or  was  about  to  bo 
effected  with  all  his,  the  defendant's,  other  creditors.  The 
plaintiff  Bliss  replied  that  they  would  not  then  accept  the 
proposition. 

On  or  about  May  14,  1868,  Mr.  Clegg  had  a  second  inter- 
view in  reference  to  the  composition  with  the  plaintiff 
Bliss,  when  he  said  that  the  whole  matter  was  in  the  hands 
of  Mr.  Philip  W.  Kopper,  who  was  then  in  Texas ;  and  that 
whatever  he  did  in  reference  to  compromising  their  claim 
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Against  tlie  defendant  would  be  acceptable  to  the  plaintiffs, 
and  that  the  plaintiff  Bliss  would  do  nothing  about  a  compro- 
mise in  New  York. 

Mr.  Clegg  immediately  telegraphed  tlie  substance  of  this 
conversation  to  his  partner,  Mr.  George  Butler,  at  Galveston, 
Texas.  Subsequently  and  on  June  3,  1868,  at  Mr.  Butler's 
office  in  Galveston,  Philip  W,  Eopper  for  the  plaintiffa 
agreed  upon  a  settlement  of  their  claim  against  the  defend- 
ant, which  had  been  reduced  by  payments  on  account  of  the 
note  to  $3,659.55,  including  interest,  upon  the  following 
terms,  viz. :  Twenty-five  per  cent,  half  cash  and  half  in  his 
note  at  twelve  months ;  and,  in  addition  thereto,  $250  cash 
added  to  the  cash  payment,  and  fifty  dollars  added  to  the 
note;  the  cash  payment  amounted  to  $707.44;  and,  to  carry 
out  the  settlement,  Mr.  Butler  gave  Eopper  his  draft  of  his 
own  firm  in  favor  of  the  plaintiffs  for  $629.25,  being  the 
amount  of  the  cash  payment,  $690.44,  to  be  made  on  the  set- 
tlement, less  the  commissions  of  his  firm.  The  note  of  the 
defendant  had  been  previously  placed  in  the  hands  of  Mr. 
Butler's  firm  for  collection.  The  draft  of  Mr.  Butler's  firm 
was  drawn  on  Duncan,  Sherman  &  Co.,  and  was  subsequently 
paid  by  them.  Mr.  Butler  also  delivered  to  Eopper  the  note 
of  the  defendant,  which  was  for  $507.44,  at  twelve  months, 
and  which  was  paid  at  maturity  by  Mr.  Butler's  firm  for  the 
defendant.  Mr.  Butler,  in  this  transaction,  acted  for  the 
defendant. 

Eopper  thereupon  gave  a  receipt  to  the  defendant  (his 
brother  acting  for  him  in  the  transaction),  dated  June  3, 
1868,  in  full  settlement  of  all  claims  of  the  plaintiffs,  and 
surrendered  the  original  note  to  him. 

All  that  Eopper  did  in  the  transaction  was  authorized  by 
the  plaintiffs. 

Jho,  E.  ParsonSj  for  the  appellant. 

G.  A.  SeixaSj  for  the  respondents. 

Present — ^Babnabd,  P.  J.,  Gilbebt  and  Tappkn,  JJ. 
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By  the  Court — Gilbebt,  J.  Good  faith  and  fair  dealing 
require  that  the  settlement  made  by  the  parties  in  this  case 
should  be  upheld,  if  it  can  be  done  consistently  with  estab- 
lished rules  of  law. 

It  cannot  be  questioned  that  payment  of  a  portion  of  a 
liquidated  demand,  in  the  same  manner  as  the  debtor  was 
legally  bound  to  pay  the  whole  thereof,  although  received  in 
satisfaction  of  the  debt,  is  payment  only  in  part ;  and  that 
the  agreement  to  receive  such  part  payment  in  satisfaction  is, 
in  effect,  one,  to  give  up  the  residue  of  the  demand,  which, 
being  without  consideration,  is  nudum  j^actum  and  void.  A 
contrary  rule,  leaving  the  matter  to  the  agreement  of  the 
parties,  would  have  been  a  better  one ;  but  the  law  is  so  set- 
tled, and  we  are  not  at  liberty  to  change  it.  But  a  debtor 
may  offer  anything  as  a  substitute  for  the  money  due,  whether 
of  less  or  greater  value ;  and  if  the  creditor  take  it  in  satis- 
faction it  is  a  valid  agreement,  and  the  debt  is  diseliarged. 
He  may  give  a  chattel  worth  only  one  dollar  in  satisfaction 
of  a  debt  of  a  thousand  dollars.  The  obligation  of  a  third 
person  for  any  amount  operates  in  the  same  way  to  discharge 
the  debt.  These  principles  are  familiar  and  well  settled. 
(1  Smith  Lead.  Ca.  [444],  note  to  Cuinber  v.  TTaw^.)  Apply- 
ing them  to  this  case,  it  appears  that  the  parties,  through 
their  ascents,  agreed  upon  a  compromise  at  Galveston,  Texas, 
whereby  the  defendant  was  to  pay  twenty-five  cents  on  the 
dollar,  and  $300  in  addition.  Two  hundred  and  fifty  dollars 
was  to  be  paid  in  cash,  and  the  balance,  payable  under  the 
agreement  of  compromise,  was  to  be  paid  half  in  cash  and 
half  in  a  note  of  the  defendant  at  twelve  months.  The 
defendant  was  not  present  when  this  compromise  was  effected ; 
but  it  was  accomplished  by  Mr.  Butler,  a  member  of  a  firm 
to  whom  the  plafntiffs  had  sent  their  demand  against  the 
defendant  for  collection,  and  who  appears  to  have  acted  for 
both  parties  in  this  transaction.  The  negotiation  was  had 
with  an  agent  of  the  plaintiffs  specially  appointed  for  the  pur- 
pose. Mr.  Butler  gave  the  plaintiffs'  agent  his  draft  on 
Duncan,  Sherman  &  Co.,  of  New  York,  for  the  amount  of 
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the  cash  payment,  after  deducting  tlierefroni  some  commia- 
sions  due  his  firm,  and  the  defendant's  note  for  the  balance 
was  delivei'ed  as  agreed;  and  thereupon  the  plaintiffs'  agent 
signed  a  paper  acknowledging  the  receipt  of  the  sum  named 
in  the  draft  and  the  note,  and  stating  that  ^'  the  same  was  in 
full  settlement  of  their  claims  against"  the  defendant.  The 
compromise  agreed  upon,  therefore,  was  not  literally  carried 
out;  but  the  plaintiffs  varied  the  agreement  by  taking  a 
negotiable  draft,  drawn  by  third  persons,  payable  in  New 
York,  instead  of  cash  at  Galveston.  If  the  agreement  in 
terms  had  been  that  the  plaintiffs  should  receive  this  draft  in 
satisfaction  of  their  demand  against  the  defendant,  there  can 
be  no  doubt  that  the  subsequent  receipt  of  the  draft,  in  pur- 
suance of  the  agreement,  would  have  discharged  the  debt. 
{Boyd  v.  Hitchcock^  20  J.  R.,  76,  approved  33  N.  Y.  R., 
653 ;  Sibree  v.  Trij>p,  15  M.  &  W.,  23.)  Such,  we  think, 
was,  in  substance  and  legal  effect,  the  transaction  under  con- 
sideration, with  the  exception  (which  does  not  affect  the 
principle)  that  the  defendant's  note  was  received  in  addition 
to  the  draft.  There  is  no  basis  for  the  presumption  on  which 
the  court  below  seems  to  have  acted,  namely,  that  the  giving 
the  draft  by  Mr.  Butler  was  only  a  mode  of  applying  the 
defendant's  money  in  performing  the  agreement  of  compro- 
mise. On  the  contrary,  the  presumption^  arising  from  the 
legal  effect  of  the  transaction,  is  that  Mr.  Butler  advanced  to 
the  defendant  the  funds  belonging  to  his  firm ;  and  this  pre- 
sumption could  be  overcome  only  by  evidence  to  the  con- 
trary. 

The  case,  briefly  stated,  is  that  the  defendants  received  a 
negotiable  bill  of  exchange  of  third  persons  for  a  part  of  the 
defendants'  debt,  and  defendants'  note  for  another  portion, 
and  in  consideration  thereof  discharged  the  whole  debt. 

We  are  of  opinion  that  this  was  a  sufiicient  consideration 
to  uphold  the  discharge ;  and  that,  for  the  error  of  the  court 
below  in  holding  otherwise,  there  must  be  a  new  trial. 

This  conclusion  makes  it  unnecessary  to  decide  whether 


190  CASES  IN  THE  SUPREME  COURT        [1872 

Stiles  «.  Meyer. 

the  transaction  ought  to  be  upheld  as  a  valid  discharge  on 
the  gronnd  that  it  formed  part  of  the  general  compromise 
which  the  defendant  effected  with  his  creditors. 
Kew  trial  granted,  with  costs  to  abide  the  event. 


William  H.  Stilbs  et  al.,  Respondent,  v,  Isaias  Mbteb, 

impleaded,  &c.,  Appellants. 

(General  Term,  First  Department,  June  1872). 

Upon  the  representation  of  one  of  the  partners  that  M.  was  to  be  taken 
into  the  finn  of  J.  L.  B.  &  Ga  at  a  certain  day,  in  wliich  representations 
M.  joined,  the  plaintiff  sold  and  delivered  goods  for  the  new  firm,  to  be 
paid  for  after  the  day  named ;  the  new  firm  was  not  formed,  and  notice 
of  this  fact  was  not  given  to  the  plaintiffs,  who,  after  the  day,  took  the 
note  of  J.  L.  B.  &  Ck>.  for  the  goods.  HM,  that  M.  was  jointly  liable! 
with  the  partners  for  the  goods. 

In  an  action  to  recover  against  M. ,  the  pldntiff s  might  prove  what  the  state- 
ment was,  on  the  faith  of  which  the  goods  were  sold. 

This  was  an  appeal  bj  the  defendant  from  a  judgment  for 
the  plaintiff,  entered  on  th'i  report  of  a  referee. 

The  plaintiffs  saed  upon  a  promissory  note  made  to  them 
in  the  firm  name  of  Jacob  L.  Bach  &  Co.,  and  their  com- 
plaint also  contained  a  count  in  assumpsit  against  the  defend- 
ants as  joint  purchasers  of  goods.  The  defendant,  Bach,  made 
default  but  Meyer  answered. 

The  refei*ee  found  that  on  and  prior  to  the  18th  of  Feb- 
ruary, 1866,  and  from  thence  until  after  the  second  of  April 
following,  the  defendants,  other  than  said  Meyer,  were  in 
partnership  under  the  name  of  "Jacob  L.  Bach  &Co.,"  and 
prior  to  said  eighteenth  of  February  had  dealt  largely  with 
the  plaintiffs  in  purchasing  goods  from  them.  On  the  eigh- 
teenth day  of  February  Meyer  and  J.  L.  Bach  called 
together  at  the  store  of  the  plaintiffs  and  there  stated  in  sub- 
stance to  the  plaintiffs  that  Meyer  was  to  be  a  member 
of  the  firm  of  Jacob  L.  Bach  &  Co.  on  the  firet  of  Apri! 
then  following  and  afterwards,  and  that  Meyer  was  to  put 
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in  the  new  firm  $50,000,  and  that  thej  then  wished  to 
buy  goods  of  the  plaintiffs  for  the  new  firm.  They  tlien 
jointly  purchased  of  the  plaintiffs  goods  to  the  amount  of 
$1,827.49  for  the  contemplated  new  firm,  payable  four  months 
from  April  2d,  1866,  which  goods,  before  that  date,  tlie 
plaintiffs,  in  consequence  of  their  reliance  on  these  statements, 
delivered  to  Jacob  L.  Bach,  as  one  of  the  members  of  said 
contemplated  firm,  and  shortly  after  that  day  received  the 
note  set  forth  in  the  complaint  in  this  action  as  the  note  of 
the  new  firm. 

The  plaintiffs  never  received  any  notice  that  the  proposed 
partnership  had  not  and  would  not  be  carried  out  until  after 
their  delivery  of  the  goods  and  after  their  receipt  of  the 
note. 

In  the  summer  following,  and  before  the  maturity  of  said 
note,  the  old  firm  of  Jacob  L.  Bach  &  Co.  failed. 

Meyer  and  J.  L.  Bach  &  Co.  in  fact  intended  to  enter 
into  such  partnership,  and  Meyer  to  put  in  as  capital  $50,000 
when  such  representations  were  made,  and  until  after  2d  of 
April,  1866.  But  shortly  after  that  day  this  intention  was 
abandoned  on  account  of  the  inability  of  Jacob  L.  Bach  to 
put  in  as  much  capital  as  he  had  promised,  and  his  wishing 
to  put  in  old  stock  at  cost,  and  the  partnership  was  never  in 
fact  made  or  formed.  The  referee  gave  judgment  for  the 
plaintiff. 

M  A.  DodlUUe  dk  Wm.  FvUerton^  for  the  appellant. 

A7no9  O.  HvUy  for  the  respondents. 

Present — ^Babnabd,  P.  J.,  Gilbert  and  Tappen,  JJ. 

By  the  Court — Gilbert,  J.  The  referee  has  found  as  mat- 
ter of  fact,  upon  evidence  which  is  conflicting,  that  the  note 
in  suit  was  taken  by  the  plaintiffs  as  the  note  of  the  firm  of 
J.  L.  Bach  &  Co.,  of  which  they  supposed  the  defendant, 
Meyer,  was  a  member ;  tliat  the  consideration  of  the  note  was 
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goods  Bold  to  such  firm ;  that  on  the  occasion  when  the  goods 
were  sold  Meyer  and  Bach  stated  that  Meyer  was  to  be  a 
member  of  said  firm  in  about  six  weeks ;  that  they  then  wished 
to  buy  goods  of  the  plaintiffs  for  said  new  firm ;  that  they 
jointly  purchased  the  goods  for  which  the  note  in  suit  was 
given  for  said  contemplated  new  firm ;  that  said  partnership 
was  not  in  fact  formed,  but  that  no  notice  of  that  fact  was 
given  the  plaintiffs  until  after  the  delivery  of  the  goods  and 
the  receipt  of  the  note.  It  would  be  a  violation  of  a  settled 
rule  to  disturb  the  finding  of  a  referee  upon  a  question  of 
fact  when  there  is  so  much  evidence  to  support  it  as  in  this 
case.    It  must,  therefore,  be  held  conclusive. 

The  question  is,  whether  the  facts  found  establish  a  legal 
liability  against  Meyer.  "We  think  they  do,  for  the  reason 
that  the  defendant  was  a  party  to  the  contract  of  purchase  of 
the  goods.  The  credit  was  given  to  the  individuals  who 
were  to  become  members  of  the  proposed  partnership,  and  this 
was  done  with  the  express  assent  of  the  defendant.  Although, 
therefore,  the  agreement  was  that  the  partnership  should  not 
commence  until  some  time  after  the  purchase,  and  the  agree- 
ment was  never  carried  out,  yet  the  purchase  was  itself  a 
qiuisi  partnership  transaction;  and  having  been  expressly 
sanctioned  by  Meyer,  he  is  estopped  from  disputing  his  lia- 
bility. {Dickinson  v.  Valpj/j  10  B.  &  0.,  128;  Battle  v. 
Lewisy  1  Mann.  &  Gr.,  155 ;  Lake  v.  Ihike  of  ArgyU^  6  Q. 
B.,  477;  Fox  v.  Clifton,  6  Bing.,  776;  BurnB  y.  Bow- 
land,  40  Barb.,  368.) 

It  was  certainly  competent  to  prove  what  the  statement 
was,  on  the  faith  of  which  the  goods  were  sold.  The  excep- 
tion to  this  evidence  is  not  good.  We  are  unable  to  perceive 
any  materiality  in  the  evidence  respecting  what  had  been 
done  by  the  plaintiffs  in  limiting  their  terms  of  credit.  But 
if  the  evidence  was  erroneously  admitted,  it  would  have  no 
effect  upon  the  judgment.  The  error,  therefore,  was  a  harm- 
less one.    {People  v.  OonzaleZy  35  N.  Y.,  69.) 

The  judgment  should  be  aifirraed,  with  costs. 

Judgment  afiirmed. 
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John  6.  Howell,  Beepondent,  v.  Edwin  Mills  and  Wiluam 

M1LL89  Appellants. 

(General  Term,  Seoond  Department,  1873.) 

An  objection  in  partition,  that  the  complaini  does  not  aver  that  the  plain* 
tiff  is  in  possession  of  the  premises,  is  too  late  when  first  made  on  appeal 
atler  judgment ;  and,  it  seems,  aHhough  no  possession  should  be  proved. 

It  seems  the  objection  should  be  taken  by  demurrer  or  answer. 

Constructive  possession  as  the  tenant  in  common  of  an  undivided  share  of 
the  premises  is  sufficient  possession  to  support  the  action. 

Where  there  is  actual  possession  by  the  tenant  for  life,  it  may  be  main- 
tained between  the  remainder-men  in  fee;  and  this  is  so  where  the 
remainder  in  fee  is  liable  to  be  divested  for  the  benefit  of  the  survivors, 
upon  the  death  of  one. 

The  estate  of  a  tenant  for  life,  in  possession,  was  sold  under  a  mortgage  of 
It  A  remainder-man  in  fee  brought  partition  against  his  co-tenant  (an 
infant)  in  the  remainder,  which  was  liable  to  be  divested  by  the  death 
of  either,  without  issue,  for  the  benefit  of  the  other,  and  joined  the  pur- 
chaser as  a  party,  against  whom  there  was  judgment  by  default.  A 
decree  was  made  for  sale,  payment  of  the  value  of  the  life  estate  in  gross, 
and  investment  of  the  balance  for  the  benefit  of  the  remainder-men,  and 
payment  of  the  income  and  principal  according  to  their  rights  and 
interests.    On  appeal  by  the  defendants  the  decree  was  affirmed. 

Pevlse  to  tenant  for  life,  remainder  over  to  testator*8  two  cliildren ;  if  one 
died  without  issue,  survivor  to  take  the  whole.  EM,  that  each  child 
took  a  vested  remainder  in  fee,  subject  to  be  divested  by  his  death  with- 
out iwue. 

This  was  an  appeal  by  the  defendants,  Edwin  Mills  and 
William  M.  Hnrtin,  an  infant,  from  a  judgment  in  partition, 
entered  by  order  of  the  court  at  Special  Terra. 

The  premises  were  situated  in  Orange  county,  and  were 
devised  byWilliamHurtin,  who  owned  them  in  his  lifetime, 
in  his  will,  as  follows : 

'^And  first  I  give  and  bequeath  unto  my  son,  Alfred  D. 
Hurtin,  the  farm  on  which  I  now  lire  during  his  natural  lite, 
and  also  the  piece  and  parcel  of  land  which  I  took  from  Wil- 
liam D.  Hurtin's  farm  adjoining  the  widow  Hill  as  above 
mentioned.  At  his  death  I  give  and  bequeath  to  his  two 
sons,  George  Walter  Hurtin  and  William  Mills  Hurtin,  for 
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them  and  their  heirs  forever,  the  piece  of  ground  adjoining 
the  widow  Hill  as  above  mentioned.  But  if  one  dies  with- 
out leaving  ^any  child  or  children,  the  surviving  brother  to 
have  the  who^e  of  all  the  land  above  mentioned,  for  himself 
and  his  heirs,  forever." 

Upon  the  decease  of  "William  Hurtin,  in  1858,  Alfred  D. 
Hnrtiii,  the  devisee  for  life,  entered  into  possession,  and  con- 
tinued in  possession  at  the  entry  of  the  decree.  In  October, 
1861,  however,  he  executed  and  delivered  a  mortgage  of  all 
his  right,  title  and  interest  in  the  premises,  and  in  January, 
1861,  the  same  was  sold  under  the  power  of  sale  therein,  and 
was  purchased  by  the  defendant,  Edwin  Mills,  to  whom  it 
was  conveyed  by  sheriffs  deed. 

The  action  was  brought  by  George  W.  Hurtin,  one  of  the 
sons  of  Alfred  D.  Hurtin,  against  Mills,  the  purchaser  of  the  life 
estate,  and  William  W.  Hurtin,  an  infant,  his  brother.  John 
£.  H^owell  was,  after  the  decree  and  in  August,  1872,  substi- 
tuted as  plaintiff.  A  guardian  ad  litem  was  appointed  for 
the  infant,  who  put  in  a  general  answer,  submitting  the 
infant's  rights  to  the  protection  of  the  court ;  the  other  defend- 
ant made  default. 

A  decree  was  entered  declaring  the  respective  rights  of  the 
parties,  and  directing  a  sale  of  the  premises,  and,  among  other 
things,  further  directing  the  payment  to  the  defendant.  Mills, 
of  a  sum  in  gross,  in  full  satisfaction  of  his  interest  as  pur- 
chaser of  the  life  estate  of  Alfred  D.  Hurtin,  to  be  calculated 
upon  the  principles  applicable  to  life  estates  under  the  rules 
and  practice  of  the  court,  and  also  directing  a  payment  of  the 
balance  of  the  proceeds  of  the  sale  to  the  Orange  county  treasu- 
rer, to  be  invested  for  the  benefit  of  the  then  plaintiff,  George 
W.  Hurtin,  and  the  defendant,  Hurtin,  the  interest  to  be  paid 
annually  to  them  in  equal  portions  daring  their  joint  lives, 
and  on  decease  of  either,  without  issue  surviving  him,  the  whole 
principal  to  be  paid  over  to  the  survivor ;  and  in  case  either 
should  die  leaving  issue  surviving  him,  then  the  principal  to 
be  equally  divided  between  the  survivor  and  the  issue  of  the 
deceased,  the  issue  talking  one  moiety  and  the  survivor  the 
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other.     From  tlie  judgment  entered  the  defendants  appealed 
in  May,  1872. 

G.  O.  Sulsej  for  the  appellants. 

Hharpe  dk  Winfidd^  for  the  respondent 

Present — Gilbert  and  Tappbn,  JJ. 

By  the  Court — Gilbeikt,  J.  The  complaint  contains  no 
averment  tliat  the  plaintiff  was  in  possession  of  the  premises 
sought  to  be  partitioned.  Neither  of  the  defendants  inter- 
posed a  demurrer  on  this  ground,  nor  was  the  objection  taken 
at  Special  Term  in  any  form.  We  think  it  cannot  be  pre- 
sen  ted  here  for  the  first  time.  Tliis  certainly  is  the  general 
rule.  (^Pope  v.  Dinarnore^  29  Barb.,  367;  Carley  v.  Wilr 
kina^  6  id.,  558.)  The  statute  evidently  contemplates  that  the 
objection  should  be  taken  by  the  defendants  by  demurrer  or 
answer  (2  R.  S.,  320,  §§  16  to  25 ;  Code,  §§  144, 147, 148, 448) ; 
and  when  it  is  not  so  taken,  the  judgment  must  conclude  the 
parties.  {Bldkdy  v.  Catdery  16  N.  Y.,  617;  HorUm  v 
McCoy,  47  id.,  24.) 

But  if  that  judgment  were  properly  before  us  for  review, 
we  should  be  of  opinion  that  the  objection  that  the  plaintiff 
was  not  in  the  actual  possession  of  the  premises,  but  that 
tliey  were  in  the  actual  occupancy  of  the  life  tenant,  is  not  a 
good  one. 

The  statute  does  not  require  h pedis posseasio.  It  is  enough 
that  the  plaintiff  has  a  present  estate  as  tenant  in  common  or 
joint  tenant,  and  is  constructively  in  possession  of  an  undi* 
vided  share  or  in  terest  in  the  premises.  {Burhans  v.  BurhartBy 
2  Barb.  Ch.  R,  408;  Jenkins  v.  Van  ^SfeAoocAjS  Paige,  242.) 
The  object  of  the  revisers  in  reporting  this  statute  was  to 
exclude  a  party  from  instituting  a  suit  for  the  partition  of  pre- 
mises held  adversely  to  him.  As  reported 'by  them,  the  stat- 
ute required  an  actual  possession,  but  the  legislature  struck 
out  the  word  '^  actual."    From  this  fact,  it  is  reasonable  to 
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infer  that  they  intended  that  a  constructive  possession  of  the 
plaintiff  should  be  sufficient.  {Beebee  v.  Griffing^  14  N.  Y., 
238.) 

This  court  did  indeed  hold  in  Brotvnell  v.  BrowneU  (19 
Wend.,  370)  that  when  the  plaintiff  had  only  an  interest  in 
remainder,  the  suit  could  not  be  maintained.  But  that  case 
was  decided  before  the  amendatory  act  of  1847  was  passed.  (2 
Laws  of  1847, 687.)  In  the  case  of  BlaJcdy  v.  Colder  (13  How., 
476),  which  arose  since  the  act  of  1847,  it  was  held  by  this 
court  that  an  existing  admitted  life  estate,  although  covering 
the  whole  premises,  does  not  prevent  the  remainder-man  from 
l>eing  deemed  "  in  possession  "  within  the  meaning  of  the  law. 

The  judgment  in  that  case  was  affirmed  by  the  Court  of 
Appeals  (15  N.  Y.,  vJn  sup.)  upon  another  ground,  but  at  the 
same  time  a  strong  expression  in  favor  of  the  position  of  this 
court,  upon  the  question  under  consideration,  was  given.  The 
decision  in  Blakdy  v.  Calder  accords  witli  our  own  views  of 
the  law,  and,  being  the  latest  one  which  we  have  been  able  to 
find  bearing  directly  upon  the  point,  must  govern  us  in  the  dis- 
position of  this  case.    (See  also  Laws  of  1852,  411.) 

The  estate  of  the  plaintiff,  George  Walter  Hurtin,  we  think 
was  a  vested  remainder  in  fee,  subject  to  be  divested  by  his 
death  without  issue.  (  W%ll%am%on  v.  Fidd^  2  Sand.  Ch.  R., 
583,  and  cases  cited.)  The  present  capacity  of  taking  effect 
in  possession,  if  the  possession  were  to  become  vacant,  and 
not  the  certainty  that  the  possession  will  become  vacant  before 
the  estate  limited  in  remainder  determines,  universally  distin- 
guishes a  vested  remainder  from  one  that  is  contingent.  (2 
Cruise  Dig.,  270.)  We  have  looked  into  the  authorities  cited 
on  behalf  of  the  appellant,  but  none  of  them  appear  to  us  to 
conflict  with  the  conclusions  we  have  expressed. 

The  judgment  must,  therefore,  be  affirmed,  with  oosta. 
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The  Stutvksant  Bank  v.  The  National  Mechanics^  Bank 

iKG  Association. 

(Generai.  Teeic,  Fibst  Depabtmxnt,  June,  1872.) 

In  the  Neiv  York  Clearing  Honse  Association,  checks  received  for  clearance 
are  credited  to  th€  sender  and  charged  to  the  drawee.  Their  validitj  is 
not  open  to  dispute  there,  but  must  be  settled  by  the  parties,  who  are  to 
receive  and  return  disputed  checks  on  the  same  day  to  the  sender,  who 
must  reimburse  the  drawee.  Whether  checks  paid  through  the  clearing 
house  and  charged  by  the  drawee  to  his  customer  are  paid  within  tlie 
rule  which  charges  a  drawee  with  the  responsibility  of  mistaking  his 
drawer's  signature,  quere. 

But  held  that  repayment  by  the  sender  of  diecks  so  paid  is  a  waiver  of  the 
rule. 

So,  also,  does  it  waive  delay  of  the  drawee  beyond  the  day  in  returning  the 
check. 

Kor  is  a  repayment  induced  by  threat  to  discontinue  exchanges  void  for 
coercion. 

The  M.  and  M.  Bank,  a  member  of  the  clearing  house,  and  agent  there 
for  the  plaintiff,  which  was  not,  received  from  the  latter  on  different  days 
several  forged  checks  taken  on  deposit  from  the  forger.  •  The  M.  and  M. 
Bank  credited  the  checks  to  the  plaintiff  and  sent  them  to  the  clearing 
house,  where  the  M.  and  M.  Bank  was  credited,  and  the  defendant,  the 
drawee,  another  member  of  the  clearing  house,  charged  with  them.  The 
defendant,  without  noticing  the  absence  of  a  private  mark  understood 
between  them,  charged  the  checks  as  received  from  the  clearing  house 
to  the  supposed  drawers.  On  receipt  of  the  last  check,  several  days  after 
the  receipt  of  the  others,  the  defendant  discovered  the  forgery,  and  on 
the  same  day  tendered  the  checks  and  demanded  payment  of  them  from 
the  M.  and  M.  Bank,  which  referred  it  to  the  plaintiff.  The  plaintiff 
had  meanwhile  paid  the  forger's  drails  to  the  amount  of  the  checks 
deposited,  and  refused  to  pay.  The  M.  and  M.  Bank  then  gave  the 
defendant  its  own  check  for  the  last  of  the  forged  checks,  and  the  defend- 
ant sent  the  remaining  forged  checks  with  the  M.  and  M.  Bank's  check 
through  the  clearing  house  to  the  M.  and  M.  Bank.  The  latter,  complying 
with  the  clearing  house  rules,  paid  them  all  and  charged  the  amounts  to 
the  plaintiff's  account,  and  sent  the  latter  the  four  foi^d  checks.  The 
plaintiff  retained  the  checks  and  tendered  them,  the  next  day,  to  the 
defendant  and  demanded  payment  and  was  refUsed.  Some  twenty  days 
after,  the  plaintiff  sent  them  by  its  agent,  the  M.  and  M.  Bank,  through 
the  clearing  bouse  to  the  defendant,  which  paid  them  and  directly 
returned  them  through  the  clearing  boose  to  the  M.  and  M.  Bank,  wltk 
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notice  that  if  they  were  sent  back  through  the  clearing  house  it  would 
discontinue  its  exchanges  with  the  M.  and  M.  Bank.  The  latter  bank 
returned  and  charged  the  checks  to  the  plaintiff.  The  plaintiff,  as 
assignee  of  the  M.  and  M.  Bank,  sued  to  recover  the  amount  of  the 
checks. 

Ueld^  that  the  M.  and  M.  Bank  had  waived  its  right,  if  any,  to  insist  upon 
the  acts  of  the  defendant  as  payment  of  a  forged  check  by  the  drawee, 
and  had  affirmed  the  acts  of  the  defendant  in  obtaining  repayment. 

That  the  waiver  was  not  void  for  coercion. 

Tliat  having  received  the  checks  and  passed  them  to  the  plaintiff's  credit 
in  its  ordinary  account,  the  M.  and  M.  Bank  became  actual  ownW  of  the 
checks  and  was  rightly  treated  as  prhicipal ;  but  hM,  also,  that  if  not 
rightly  so  treated  it  might  not,  as  agent  of  the  plaintiff,  refund  to  the 
defendant  without  actual  authority. 

Heldy  Turthcr,  that  the  plaintiff  having  given  authority  to  the  M.  and  M. 
Bank  to  act  for  it  under  the  clearing  house  rules,  which  required  it  to 
act  as  principal,  the  plaintiff  was  bound  as  to  third  parties  by  the  acts^ 
as  principal,  of  the  M.  and  M.  Bank. 

This  was  a  motion  for  a  new  trial  npon  a  case  made  and 
exceptions  ordered  to  be  heard  in  the  first  instance  at  the 
General  Term. 

The  plaintiff  claimed  to  recover  for  moneys,  which  it  alleged 
were  itiequitably  and  illegally  witliheld  from  it,  as  the  assignee 
of  the  Manufacturers'  and  Merchants'  Bank  of  New  York  city, 
by  the  defendant. 

It  appeared  upon  the  trial  that  the  plaintiff,  an  incorporated 
bank  of  New  York  city,  received  on  deposit  on  the  28th  and 
29th  of  June,  and  1st  and  2d  July,  1S67,  four  different  checks, 
one  on  each  day,  and  respectively  bearing  date  on  the  day 
preceding  that  of  their  respective  deposits.  The  checks  par- 
ported  to  be  drawn  by  White,  Morris  &  Co.,  a  well  known 
firm  of  bankers  in  the  cit}'^,  upon  the  defendant,  the  National 
Mechanics'  Banking  Association,  and  were  made  payable  to 
the  order  of  one  Definganiere,  also  known  as  a  merchant  in 
the  city,  in  whose  name  they  purported  to  be  indorsed,  and 
to  whose  credit  they  were  deposited. 

The  plaintiff  was  not  a  member  of  the  New  York  Clearing 
Honse  Association,  but  employed  one  of  its  members,  the 
Manufacturers'  and  Merchants'  Bank,  to  send  its  exchanges 
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through  the  clearing  house ;  and  the  course  of  business  was 
for  the  plaintiff  to  put  up  its  checks  and  vouchers,  demand- 
able  at  banking  houses  in  the  city,  in  packages,  M'ith  sh'ps  indi- 
cating the  amount  of  each  separate  item,  and  to  send  them,  so 
put  up,  to  the  Manufacturers'  and  Merchants'  Bank.  The  latter 
bank  gave  credit  for  the  gross  amount  to  the  plaintiff  and 
made  up  a  new  slip,  ine^orporating  that  of  the  plaintiff,  which 
it  sent  with  the  package  and  its  own  exchanges  to  the  clear- 
ing house.  The  plaintiff  kept  a  regular  account  with  the 
Manufacturer'  and  Merchants'  Bank,  and  the  latter  rendered 
a  daily  account  and  sent  its  vouchers  to  the  plaintiff. 

On  the  days  upon  which  respectively  the  plaintiff  received 
the  checks  for  the  deposit  and  credit  of  the  supposed  indorsee 
it  forwarded  them  in  the  usual  manner  to  the  Manufacturers' 
and  Merchants'  Bank,  where  it  received  credit  for  the  several 
amounts  of  the  checks,  in  the  aggregate  for  $10,546.18 ;  and 
from  whence  the  checks  were  sent  to  the  clearing  house  in  the 
usual  manner.  At  the  clearing  house  the  checks  were  charged 
to  the  defendant,  and  the  amount  of  them  was  allowed  to 
the  Manufacturer'  and  Merchants'  Bank. 

It  also  appeared  that  the  defendant  was  a  member  of  the 
Clearing  House  Association,  and  that  the  business  of  that 
association  was  carried  on  under  a  written  constitution  and 
code  of  rules,  by  which  each  of  its  members  agreed  to  be 
bound ;  that  it  was  provided  by  one  of  the  rules  as  follows: 
^'  Section  14.  Errors  in  exchanges  and  claims  arising  from  the 
return  of  checks,  or  from  any  other  cause,  are  to  be  adjusted 
directly  between  the  banks  who  are  parties  to  them,  and  nut 
through  the  clearing  house ;  the  association  being  in  no  way 
responsible  in  respect  to  them ;"  and  by  another :  "  Section 
15.  *  *  *  All  checks,  drafts,  notes  or  other  items  in  the 
exchanges  returned  as  ^  not  good'  ormissent  shall  be  returned 
the  same  day  directly  to  the  bank  from  which  they  were 
received ;  and  the  said  bank  shall  immediately  refund  to  the 
bank  returning  the  same  the  amount  which  it  had  received 
through  the  clearing  house  for  the  said  checks,  drafts,  notes 
or  other  items  so  returned  to  it  in  specie  or  legal  tender 
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notes ;"  and,  for  neglect  to  comply  with  these  rulee,  the  delin- 
quent member  of  the  association  was  liable  to  expulsion. 

The  firm  of  White,  Morris  &  Co.,  which  was  a  depositor 
with  the  defendant,  had  notified  the  defendant  of  a  private 
mark  which  would  be  placed  upon  the  checks  of  tliat  firm ; 
and  the  understanding  was  that  checks  not  so  marked  should 
be  returned  for  examination  and  marking  to  W.,  M.  &  Co. 
The  checks  in  question  did  not  bear  or  purport  to  bear  the 
mark  agreed  on ;  but  when  they  were  presented  to  the 
defendant,  through  the  clearing  house,  they  were  received 
and  charged  to  the  account  of  W.,  M.  &  Co.  On  the  3d 
July,  when  the  last  of  the  four  checks  came  in  to  the  defend- 
ant, it  was  discovered  that  the  name  of  White,  Morris  &  Co. 
h.ad  been  forged ;  and  it  was  subsequently  ascertained  that  the 
name  of  Definganiere,  the  indorsee  and  supposed  depositor, 
had  been  also  assumed  and  forged  by  the  real  dep<^itor. 

On  the  same  day  of  the  discovery  of  the  forgery  of  White, 
Morris  &  Co.'s  signature,  the  defendant  sent  its  messenger 
with  all  tlie  forged  checks  to  the  Manufacturers^  and  Mer- 
chants' Bank  and  demanded  payment  of  them.  The  messenger 
was  there  directed  to  ask  payment  of  the  plain tifi^,  with  the 
promise,  by  the  Manufacturers' and  Merchants'  Bank,  of  pay- 
ment of  the  last  check,  in  case  of  the  plaintiff's  refusal.  The 
plaintiff  had  at  that  time  cashed  drafts  of  the  supposed 
Definganiere,  its  depositor,  to  the  full  amount  of  the  four 
forged  checks,  and  refused  payment ;  and  the  Manufacturers' 
and  Merchants'  Bank  gave  its  check  for  the  last  of  the  checks, 
viz.,  the  one  which  had  been  returned  to  it  on  the  day  of 
presentation  at  the  clearing  house. 

The  defendant,  on  the  5th  July,  sent  the  Manufacturers' 
and  Merchants'  Bank's  check  and  the  three  foi^d  checks 
through  the  clearing  house  back  upon  the  Manufacturers' 
and  Merchants'  Bank,  although  in  violation  of  the  clearing 
house  rules ;  and  the  hitter  bank,  acting  in  conformity  with 
the  rule,  paid  them  and  received  the  checks,  and  charged 
the  plaintiff  with  the  amount  so  paid,  and  sent  the  four 
checks  to  the  plaintiff.     On  the  succeeding  day,  July  6th, 
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the  plaintiff  presented  the  fonr  checks  at  the  defendant's  bank 
and  tendered  them  to  its  cashier  and  officers,  and  demanded 
payment  of  their  amount ;  but  the  defendant  refused  to  receive 
the  checks  or  to  pay. 

On  the  27th  July  the  plaintiff  sent  the  forged  checks 
through  the  Manufacturers'  and  Merchants'  Bank,  but  in  the 
usual  sealed  package  to  the  clearing  house,  as  liabilities  of  the 
defendant,  which  paid  them,  but  at  once  returned  them  to 
the  Manufacturers'  and  Merchants'  Bank  through  the  clear- 
ing house,  and  gave  notice  to  that  bank  that,  upon  any  further 
return  to  defendant  of  the  checks  through  the  clearing  house, 
exchanges  between  the  defendant  and  Manufacturers'  and 
Merchants'  Bank  would  be  broken  off.  The  Manufacturers' 
and  Merchants'  Bank  paid  the  checks  when  returned  from 
the  clearing  house,  and  took  them  into  its  possession ;  again 
charging  the  plaintiff  with  them  and  returning  them  to  the 
j^Iaintiff.  The  plaintiff  then  obtained  an  assignment  of  its 
claim  against  the  defendant  from  the  Manufacturers'  and 
Merchants'  Bank,  and,  after  demanding  the  money  from  the 
defendant,  commenced  this  suit  thereon. 

Upon  the  trial  the  judge  dismissed  the  plaintiff's  com- 
]  laint  after  hearing  its  own  testimony. 

S.  K.  Wrightman^  for  the  plaintiff. 

Jno.  8.  JSurrilly  for  the  defendant. 

Present — ^Ingbaham,  P.  J.,  Lbonabd  and  Gilbebt,  JJ. 

By  the  Court — Gilbebt,  J.  We  are  unable  to  discover 
any  ground  upon  which  we  could  properly  reverse  the  judg- 
ment below.  Treating  the  Merchants'  and  Manufacturers' 
Bank  as  the  principal  in  the  transaction,  there  was  no  valid 
objection  to  the  defendants  demanding  and  receiving  the 
amounts  of  the  forged  checks.  The  only  objection  stated  is, 
that  the  defendants  being  the  drawees  of  the  forged  checks, 
are  presumed  to  know  the  signature  of  the  drawer ;   and 
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that  having  received  the  checks  through  the  clearing  house 
and  charged  tliein  to  the  account  of  their  customers,  whose 
names  had  been  forged,  they  were  precluded  from  making 
such  demand.  The  answer  to  this  is,  that  it  is  at  least  doubt- 
ful whether  the  facts  make  out  a  payment  of  the  forged 
checks,  within  the  meaning  of  the  rule  referred  to,  or  whether 
that  rule  can  properly  be  applied  to  a  case  like  this.  The 
only  facts  making  out  a  payment  to  the  Merchants'  and 
Manufacturers'  Bank  occurred  at  the  clearing  house,  and  con- 
sisted in  charging  the  defendants  and  crediting  the  Merchants' 
and  Manufacturers'  Bank  with  the  checks.  And  this  was 
done  under  a  rule  assented  to  by  both  parties,  giving  the 
right  to  the  defendants  to  return  the  checks  to  the  Merchants' 
and  Manufacturers  Bank  on  the  same  day  they  received  them 
from  the  clearing  house,  and  requiring  that  on  being  so 
returned,  the  Merchants'  and  Manufacturers'  Bank  should 
refund  the  amount  thereof  to  the  defendants.  The  only 
departure  from  the  rule  thus  established  was,  that  the  checks 
were  not  returned  on  the  same  day.  The  question,  therefore, 
was  one  fairly  open  to  dispute.  But,  if  .not,  surely  it  was 
competent  for  the  Merchants'  and  Manufacturers'  Bank  to 
waive  the  delay  in  returning  the  checks.  And  even  if  such 
waiver  was  induced  by  the  defendants'  threatened  refusal  to 
make  further  exchanges  with  them,  it  is  none  the  less  effectual ; 
for  the  defendants  might,  without  assigning  any  reason,  break 
off  such  exchanges.  There  was  nothing  coercive  or  compul- 
sory, therefore,  in  their  insisting  upon  the  amount  of  the 
forged  checks  being  refunded  as  a  condition  of  continuing 
such  exchanges.  The  subsequent  conduct  of  the  Merchants' 
and  Manufacturers'  Bank  is  proof  that  they  did  not  act  under 
compulsion,  and  in  legal  effect  is  a  complete  affirmance  of  the 
transaction. 

We  see  no  reason  why  the  Merchants'  and  Manufacturers' 
Bank  should  be  treated  otherwise  than  as  principals.  They 
received  the  checks  deposited  with  them  by  the  plaintiff,  and 
passed  them  to  the  credit  of  the  latter.  The  account  seems 
to  have  been  kept  in  the  usual  mode  in  which  accounts  are 
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kept  between  a  bank  and  its  customers.  The  general  rule 
certainly  is  that  money  or  checks  paid  into  a  bank  cease  to 
belong  to  the  person  paying  them  in,  and  become  the  pro- 
perty of  the  bank.    {Fcley  v.  Hilly  2  H.  L.  Cas.,  36.) 

We  perceive  nT)thing  in  the  nature  of  the  dealings  between 
the  plaiutifi  and  the  Merchants'  and  Manufacturers'  Bank  to 
take  them  out  of  this  general  rule.  If  these  views  are  cor- 
rect they  had  nothing  to  assign  to  the  plaintiff.  But  even  if, 
as  is  contended  by  the  plaintiff,  the  Merchants'  and  Manufac- 
turers' Bank  acted  as  their  agents  merely,  and  they  acted 
without  actual  authority  in  refunding  the  amount  of  the 
forged  checks  to  the  defendants,  that  fact  would  create  no 
right  of  action  against  the  defendants  in  favor  of  the  plaintiff, 
but  would,  at  most,  render  the  Merchants'  and  Manufacturers' 
Bank  liable  to  the  plaintiff.  As  between  the  defendants  and 
the  Merchants'  and  Manufacturers  Bank,  the  latter,  from  the 
nature  of  the  dealings  and  under  the  rules  of  the  cleai*ing 
house,  could  be  treated  as  principals  only. 

The  plaintiff  having  assented  that  such  should  be  the  nature 
of  the  agency,  thereby  conferred  upon  the  agent,  as  far  as 
third  persons  are  concerned,  authority  to  do  in  the  premises 
whatsoever  they  themselves  might  do.     (Story  Ag.,  60,  106.) 

For  these  reasons  the  judgment  appea?ed  from  must  be 
affirmed,  with  costs. 

Leonard,  J.  The  Manufacturers'  and  Merchants'  Bank 
voluntarily  paid  the  check  for  $4,309  to  the  defendants  upon 
request,  without  any  objections,  and  that  sum  was  thereby 
removed  from  any  further  reasonable  controversy.  The 
defendants  retained  the  first  three  checks  for  so  long  a  time 
after  the  presentation  and  settlemoit  at  the  clearing  house 
that  it  became  quite  probable  that  the  defendants  could  not 
maintain  a  claim  to  have  the  amount  repaid,  but  that  condi- 
tion of  the  case  was  changed  by  the  subsequent  transactions. 
The  mere  passing  of  the  checks  through  the  clearing  house 
from  one  bank  to  the  other  did  not  affect  their  respective 
rights,  if  immediate  action  had  been  taken  to  notify  the  bank 
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from  which  the  check  had  been  received  of  the  error  or  \yrong 
committed.  But  the  plaintiff  retained  the  checks  for  many 
days  after  they  had  been  returned  by  the  defendants  to  the 
Manufacturers'  and  Merchants'  Bank,  and  by  the  latter  bank 
charged  and  returned  to  the  plaintiff's  bank.  This  must  be 
regarded  as  a  voluntary  payment  or  as  operating  to  that  effect 
by  acquiescence  or  ratification.  Neither  the  Manufacturers' 
and  Merchants'  Bank  nor  the  plaintiff's  bank  notified  the 
defendants'  bank  after  the  return  of  the  checks  by  the  defend- 
ants' bank  through  the  clearinghouse  within  the  time  allowed 
by  the  rules  of  the  clearing  house  that  they  did  not  intend  to 
be  bound  as  upon  a  payment  of  that  amount  to  the  defend- 
ants, nor  did  they  assert  their  rights,  if  they  had  any,  in  due 
season  to  entitle  them  to  be  relieved  from  the  presumption 
that  the  transaction  was  to  be  regarded  as  voluntary.  There 
is  no  fact  in  the  case  to  support  an  argument  that  the  pay- 
ment was  obtained  by  coercion.  The  exceptions  of  the  plain- 
tiff must  be  overruled  and  judgment  ordered  for  the  defendants. 
Judgment  affirmed. 


Orlajsdo  a.  Wood,  Appellant,  v.  Augusta  M.  Wood, 

Respondent. 

(GENBBAii  Tebm,  Sbcx)nd  Dbpabtment,  1872.) 

An  order  for  alimony,  pendente  lUe^  is  superseded  by  the  Judgment 

If  future  alimony  ought  to  be  paid  after  Judgment,  a  clause  to  that  effect 
should  be  inserted  in  it 

Or  if  reasons  exist  for  its  payment  pending  an  appeal,  a  fresh  application 
should  be  made. 

It  seems  the  mle  is  the  same  in  respect  to  all  orders  made  upon  inter- 
locutory applications. 

This  was  an  appeal  from  an  order  at  Special  Term,  direct- 
ing the  plaintiff  to  pay  alimony. 

Judgment  in  the  action  was  rendered  in  the  defendant's 
favor  in  November,  1871,  and  then  entered.  An  appeal  was 
taken  by  the  plaintiff  from  the  judgment  in  January,  1872, 
but  withdrawn  in  the  succeeding  July. 
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There  was  an  order  made  in  the  action  for  alimony  to  the 
defendant,  j^^n^fen^  litej  and  the  plaintiff  paid  alimony  until 
November  4,  1871,  when  the  judgment  was  entered. 

The  defendant  moved,  after  withdrawal  of  the  appeal,  to 
compel  the  plaintiff  to  pay  alimony  np  to  the  time  of  the  dis- 
continuance, and  obtained  an  order  to  that  effect,  from  which 
the  plaintiff  appealed. 

jSl  Cookey  for  the  appellant. 

Z.  IT.  Miller  J  for  the  respondent. 

Present — Bajinabd,  P.  J.,  and  Gilbbrt,  J. 

By  the  Court — Gilbebt,  J.  We  think  the  order  appealed 
from  was  erroneous.  The  order  for  temporary  alimony  was 
superseded  by  the  judgment.  That  is  tlie  rule  in  respect  to 
all  orders  made  upon  interlocutory  applications.  Thus  an 
injunction  which  has  been  granted  upon  an  interlocutory 
application  is  superseded  by  the  decree  made  at  the  hearing 
of  the  cause.  (Dan,  Ch.  Fr.^  4th  Am.  ed.,  1679.)  The  same 
rule  has  been  applied  to  suits  for  divorce.  {Longfellow  v. 
LongfeUoWy  Clark's  Ch.  R.,  344 ;  Stamford  v.  Stanford^  1 
Edw.,  317;  Moncrief  v.  Monerief,  15  Abb.  Pr.,  187;  Ger- 
mond  V.  Germondy  1  Paige,  83 ;  1  Phill.  Ecc.,  203 ;  Poynter, 
M.  &  D.,  249,  et  eeq.)  The  judgment  concludes  the  parties 
on  the  subject  of  alimony,  as  well  as  other  matters  involved 
in  the  suit.  If  the  husband  ought  to  pay  future  alimony,  a 
clause  to  that  effect  should  be  inserted  in  the  judgment.  If 
the  judgment  contain  no  such  direction,  and  reasons  exist  for 
the  continuance  of  temporary  alimony  pending  an  appeal 
from  the  judgment,  a  fresh  application  in  some  form  should 
be  made.  It  will  be  time  enough  to  lay  down  a  rule  govern- 
ing proceedings  in  such  a  case  when  the  case  arises.  For  the 
present  it  is  sufficient  to  say  that  an  interlocutory  order  for 
the  payment  of  temporary  alimony  is  not  operative  aftei 
judgment. 

Order  reversed,  with  costs. 
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Edward  Hall,  Respondent,  v.  Francis  Siegel  and  others, 
X^l  Appellants. 

-ili?ll  (General  Tbric,  Second  Department,  1872.) 

A  Judgment  against  a  corporation  Is  evidence  of  its  indebtedness  in  an 
action  to  enforce  the  corporate  liability  against  a  stockholder. 

AUen  V.  White  (57  Barb.,  504)  reaffirmed. 

The  trustees  of  a  corporation  for  social  and  recreative  purposes,  under  the 
act  of  18C5,  chap.  868,  are  liable  for  its  debts  as  therein  provided  (§  7), 
upon  condition  that  a  suit  to  enforce  9ueh  liability  shall  be  brought 
within  a  year. 

Accordingly  heldy  that  a  ]u4gment  recovered  against  the  corporation, 
within  a  year  froi^  the  time  when  the  debt  (payable  within  a  year  from 
the  time  when  it  had  been  contracted)  had  become  due  and  payable, 
was  not  evidence  of  a  stockholder's  liability  in  an  action  brought  against 
him  after  the  year  had  expired. 

This  was  an  appeal  from  a  judgment  for  the  plaintifl^ 
entered  upon  the  report  of  a  referee. 

The  appellants  and  others  on  the  2d  day  of  May,  1S68, 
became  incorporated,  under  chapter  368,  Laws  of  1865,  and, 
in  the  certificate  of  incorporation,  were  named  as  trustees  of 
the  corporation,  which  was  called  "  The  Association  of  the 
United  Sharpshooters  of  New  York  and  Vicinity." 

On  the  16th  day  of  October,  1871,  the  suit  was  commenced 
by  the  plaintiff,  claiming  as  assignee  of  six  several  judgments, 
obtained  against  the  corporation  in  December,  1868,  and  in 
January  and  February,  1869.  The  answer  of  the  appellants, 
admitting  the  incorporation,  put  in  issue  all  other  allegations 
of  the  complaint,  and  claimed  also  as  a  separate  defence  that 
the  action  could  not  be  maintained,  because  it  was  not  com- 
menced within  one  year  after  the  alleged  debts  became  due 
and  payable. 

The  issues  were  tried  before  a  referee.  The  defendants 
first  moved  to  dismiss  the  complaint  because  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  When  this 
motion  was  overruled  the  plaintiff  offered  in  evidence  the 
certificate  of  incorporation,  a  copy  of  the  judgment  record  of 
the  judgment  recovered  against  the  corporation,  h/  defavlL 
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and  the  execution  isened  thereon,  with  the  sheriflPs  return  of 
nuUa  ionaj  and  the  assignment  of  the  judgments  to  the  plain- 
tiff, and  then  rested.  The  counsel  for  the  defendants  objected 
to  the  introduction  of  the  judgment  record  and  execution  and 
return,  as  res  inter  alios  acta^  and,  when  the  plaintiff  rested, 
again  moved  to  dismiss  the  complaint,  specifying  particularly 
the  grounds  of  such  motion.  The  referee  overruled  the 
motion.  The  counsel  for  the  defendants  took  proper  excep- 
tions to  each  of  the  rulings  of  the  referee,  who  reported  in 
favor  of  the  plaintiff;  and  from  the  judgments  entered  on  his 
report  this  appeal  has  been  taken. 

James  Eschwege^  for  the  plaintiffs. 

Royal  S.  Orane^  for  the  respondent. 

Present — Babnabd,  P.  J.,  Gilbkbt  and  Tappen,  JJ. 

By  the  Court — Gilbebt,  J.  With  respect  to  the  effect  of 
the  judgment  recovered  against  the  coi'poration,  we  feel 
bound  to  adhere  to  the  decision  of  this  court  in  the  case  of 
Miller  V.  Whits  (57  Barb.,  604).  That  case  was  deliberately 
determined,  and  nothing  has  been  presented  on  the  argument 
of  this  case  which  was  not  then  duly  considered.  That 
decision  must  stand,  therefore,  as  the  rule  of  law  on  this  sub- 
ject until  reversed. 

The  case  shows  that  this  action  was  not  brought  until 
several  years  after  the  debt  sought  to  be  recovered  became 
due  and  payable.  It  also  shows  that  a  suit  was  commenced 
against  the  corporation  and  prosecuted  to  judgment  within  a 
year  after  such  debt  became  due  and  payable.  The  question 
is  thus  presented  whether  the  defendants  are  liable.  The 
seventh  section  of  the  statute  on  this  subject  (Laws  1865, 
chap.  368)  provides  that  "  the  trustees  of  any  company  or 
corporation,  organized  under  the  provisions  of  this  act,  shall 
be  jointly  and  severally  liable  for  all  debts  due  from  said 
company  or  corporation,  contracted  while  they  are  trustees, 
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provided  said  debts  are  payable  within  one  year  from  the 
time  they  shall  have  been  contracted,  and  provided  a  suit  for 
the  collection  of  the  same  shall  be  brought  within  one  year 
after  the  debt  shall  become  due  and  payable." 

The  respondents  contend  that  the  commencement  of  a  suit 
against  the  corporation  within  the  year,  to  which  the  section 
quoted  refers,  was  a  sufficient  compliance  with  the  last  con- 
dition therein  contained.  We  are  of  opinion  that,  by  a  fair 
and  reasonable  construction  of  that  section,  the  trastees  are 
rendered  liable  for  the  debts  of  the  corporation  r.  '  •  •yjn 
condition  that  a  suit,  to  enforce  etich  liahiiity^  ^ 
brought  within  one  year  after  the  debt  bcibame  due  and  ^  ;;. 
able.  This  section  creates  several  qualifications  of  ^i^  lia- 
bility which  it  imposes  by  general  words  on  the  trustees ;  and 
it  is  quite  manifest  that  the  sole  object  of  each  of  them  was 
their  protection.  They  are  made  liable  only -for  debts  con- 
tracted while  they  are  trustees.  They  are  not  made  liable 
for  all  such  debts,  but  only  for  such  as  are  payable  within 
one  year ;  and  then  is  superadded  the  further  condition  that 
a  suit  for  the  collection  of  the  same  shall  be  brought  within 
one  year  after  the  same  shall  become  due  and  payable.  The 
object  of  this  latter  condition  was  to  insure  prompt  action  on 
the  part  of  creditors,  so  that  the  trustees  might  be  apprised 
of  the  claim  made  against  them,  and  to  afford  them  a  timely 
opportunity  for  indemnifying  themselves  against  their  lia- 
bility. The  mere  commencement  of  a  suit  against  the  cor- 
poration would  not  certainly  secure  these  objects;  for  it 
might  be  commenced  by  service  of  process  npon  an  officer  of 
the  corporation,  and,  in  many  cases,  the  fact  might  not  come 
to  the  knowledge  of  the  trustees,  and  the  suit  might  be  com- 
menced after  they  had  ceased  to  be  trustees.  In  the  latter 
case  there  would  be  no  gi-ound  for  a  presumption  of  notice  of 
the  fact  to  them.  If  it  had  been  the  intention  of  the  legis- 
lature to  afford  protection  to  the  trustees  by  means  of  a 
notice  that  a  suit  had  been  brought  against  the  corporation, 
we  think  the  provision  would  have  been  couched  in  language 
more  explicit  and  better  adapted  to  accomplish  the  object 
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Thej  would  have  required  a  notice  in  express  terms,  as  they 
did  in  the  general  railroad  act  (Laws  1850,  chap^  140,  §  12), 
and  in  other  cases.  If  they  intended  that  the  trustees  should 
derive  any  other  benefit  from  such  a  suit  they  would  have 
required  the  credit-^r  to  exhaust  his  remedy,  or,  at  least,  pre 
ceed  to  judgment  against  the  corporation. 

Taking  tlie  letter  of  the  statute,  it  may  mean  either  that 
the  suit  shall  be  brought  against  the  corporation  or  the  trus- 
tees. The  phrase,  "  a  suit  for  the  collection  of  the  aame^'* 
inc^^**"'*  *i.nothing  one  way  or  the  other.  It  is  quite  as  appli- 
fi':  tiHUt^uit  against  the  trustees  as  to  one  against  the  cor- 
*'K  ( tion,  because  tlie  trustees  are  made  liable  primarily  for 
the  d\  bts,  and  not,  as  in  most  similar  cases,  only  after  default 
of  the  coi*poration.  Having  a  due  regard,  however,  to  the 
apparent  object  of  txie  proviso,  the  connection  in  which  it 
s^^nds,  and  the  fact  that  the  subject-matter  of  the  section 
relates  exclusively  to  the  liability  of  the  trustees,  we  think 
the  construction  we  have  given  to  it  is  the  better  one.  The 
statute  is  in  the  nature  of  a  penal  one ;  and  this  construction 
is  in  accordance  with  the  maxim  that  the  general  words  of  a 
penal  statute  shall  be  restrained  for  the  benefit  of  him  against 
whom  the  penalty  is  inflicted.  (Dwarris,  736 ;  Sedg.  Cons. 
Laws,  324.)    We  therefore  think  it  should  govern  this  case. 

This  conclusion  renders  it  unnecessary  to  consider  tlie 
other  questions  presented. 

The  judgment  must  be  reversed  and  a  new  trial  granted  at 
the  circuit,  with  costs  to  abide  the  event. 

Judgment  reversed. 

Lansing — Vol,  VIL         27 
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Danford  N.  Barnbt,  as  President  of  Wells,  Fargo  &  Co., 
Respondent,  v.  Otto  BuRSTEimiNDER,  impleaded,  Acy 
Appellant. 

(GsHERAL  Teric,  Ftrst  Departxbkt,  1872.) 

Til  ere  is  an  implied  duty  on  the  part  of  shippers  of  dangerous  goods  to 
give  notice  of  their  nature  to  the  carrier,  or  persons  acting  for  him,  in 
receiving  them. 

Omission  to  perform  this  duty  is  negligence,  and  renders  the  shipper  liable 
for  the  consequences. 

If  an  agent,  in  the  course  of  his  ordinary  employment,  ships  such  goods 
without  notice  of  their  nature,  the  principal  is  liable. 

The  defendant  shipped  nitro-glycerine  to  Los  Angelos,  Cal.,  by  the  plaintiff, 
a  carrier,  without  notice  of  the  nature  of  the  shipment.  The  package 
leaked  and  was  taken  by  the  plaintiff  to  a  warehouse  at  San  Francisco 
for  examination,  and,  while  being  opened,  exploded,  damaging  the 
warehouse  and  freight  stored  there.  Held^  that  the  defendant  was  liable 
for  the  damages,  although  the  opening  of  tlie  package  was  the  direct 
cause  of  the  explosion. 

ffeUl,  further,  that  although  the  damages  were  in  part  to  real  estate  in 
California,  an  action  for  their  recovery  was  in  its  nature  personal  and 
transitory,  and  might  be  brought  wherever  the  defendant  could  be  found 
and  served. 

This  was  an  appeal  from  a  judgment  entered  on  a  verdict 
and  from  an  order  refusing  a  new  trial. 

The  action  was  brought  by  the  plaintiff  as  president  of 
Wells,  Fargo  &  Co.,  a  joint  stock  association,  against  the 
appellant  and  others,  to  recover  damages  for  injnrj  to  the 
property  of  Wells,  Fargo  &  Co.  and  of  others,  in  their  pos- 
session, caused  by  an  explosion  of  a  box  of  nitro-glycerine, 
delivered  to  the  plaintiffs'  company  as  common  carriers,  for 
transportation  from  New  York  to  Los  Angelos,  Cal. 

Tlie  defendant,  Bnrstenbinder,  answered,  denying  the  alle- 
gation that  he  delivered  tlie  box  to  the  plaintiffs  company,  or 
that  he  authorized  its  delivery  to  it,  and  he  averred  that  the 
alleged  explosion  was  occasioned  solely  by  the  negligence  of 
the  plaintiff's  company. 

The  evidence  given  upon  the  trial  by  the  plaintiff  was  con 
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tradicted  by  the  defendant's  evidence  in  essential  particulars, 
bat  it  tended  to  establish  the  following  facts,  viz.:  Thatthenitro- 
glj^cerine,  contained  in  glass  carboj's  and  boxed,  was  shipped, 
by  direction  of  one  Deveau,  upon  the  plaintiflPs  steamer,  to  one 
Mills,  to  whom  it  had  been  sold,  from  New  York  to  Los  Ange- 
los,  California.  That  no  notice  of  the  character  of  the  con- 
tents of  the  box  was  given  to  the  pIainti£El  On  the  pass- 
age the  box  showed  leakage,  and  it  was  taken  into  the  ware- 
house of  the  plaintiflPs  company  at  San  Francisco  for  exami- 
nation by  its  employes,  where  it  exploded  while  being  opened, 
and  destroyed  property,  belonging  to  the  plaintiflPs  company 
and  to  others,  of  great  value. 

The  plaintiflPs  evidence  was  also  that  the  box,  in  question, 
onfe  of  three  which  had  been  consigned  to  Probst  &  Co.  from 
Ilamburgh,  in  bond,  without  paying  duties,  to  be  forwarded 
to  Bandman  &  Co.,  San  Francisco,  was  received  by  Probst  & 
Co.  at  New  York,  without  any  information  that  it  contained 
dangerous  materials,  and  placed  by  that  firm  in  the- bonded 
warehouse  at  Hoboken,  Probst  &  Co.  were  first  informed  of  tlie 
character  of  the  goods  by  the  defendant,  Burstenbinder,  who 
called  on  them  and  communicated  the  information,  after 
receiving,  through  Probst  &  Co.,  a  closed  letter  from  the  Ham- 
burgh shippers,  in  which  Burstenbinder  was  asked  to  look  up 
the  boxes.  Upon  learning  the  nature  of  the  article  inclosed  in 
the  boxes,  Probst  &  Co.,  at  the  suggestion  of  Burstenbinder, 
oflTcred  to  sell  the  oil  to  a  company  known  as  the  Blasting  Oil 
Company,  which  refused  to  purchase. 

Probst  &  Co.  refused  to  ship  the  oil  to  California,  and  the  fact 
being  reported  to  the  shippers  at  Hamburgh,  they  directed 
Burstenbinder,  to  sell  it.  Meanwhile,  Burstenbinder  had 
obtained  consent  of  the  Blasting  Oil  Company  to  store  the 
oil  in  its  magazine,  and  had  stored  it  there  while  awaiting 
directions  from  the  shippers.  Deveau,  who  was  also  a  defend- 
ant in  the  action  and  a' member  of  the  Blasting  Oil  Company, 
had  authority  from  Burstenbinder  to  sell  the  oil,  and  the  sale 
to  Mills  had  been  spoken  of  between  them.  Deveau,  in  the 
absence  of  Burstenbinder  from  New  York,  sold  the  oil  to 
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Mills,  and  shipped  it  to  him  at  Los  Angelos  by  the  plain- 
tifiPs  company,  without  notice  of  its  character.  Burstenbinder 
learned  of  the  shipment  on  his  return,  and  he  received  the 
payment  made  for  it  to  Deveau  by  the  agent  of  Mills. 

O.  C.  Egan^  for  the  appellant,  contended  that  the  venue 
was  local  in  California,  and  the  court  had  no  jurisdiction ;  citing 
1  Chitty  PL,  271,  2S^;  1  Bacon,  56;  1  Tidd.,  369;  2  East, 
497 ;  1  Sand.  PI.  &  E.,  412 ;  1  Taunt.,  379  ;  2  W.  Black.  R., 
1070;  Doulson  v.  Matthe^oSy  4  Term  R.,  503;  Cowp.,  410; 
Watts,  ad7nr.y  v.  Kinney,  23  Wend.,  484;  id.,  6  Hill,  82; 
Code,  §  123;  2  Edmonds'  R.  S.,  426,  §  2;  Livingston  v.  Jef- 
ftrson,  1  Brockenb.  R.,  203 ;  Story  on  Conflict  of  Laws,  §§ 
466,  554. 

On  the  question  of  agency.  Laugher  v.  Pointer,  5  Bam.  & 
Cress.,  547 ;  Milligan  v.  Wedge,  12  Adol.  &  Ellis,  737 ;  Story 
Ag.,  §§  452-3-6 ;  Sproul  v.  Hemmingway,  14  Pick., ;  Reeve 
Dom.  Rel.,  310 ;  Blake  v.  Ferris,  1  Sold.,  48 ;  Pack  v.  The 
Mayor,  cfec,  8  N.  T.,  222. 

As  to  the  special  and  limited  character  of  the  agency  of 
Deveau,  Gibson  v.  Colt,  7  John.  R.,  390 ;  Beals  v.  Allen,  18 
John.,  363 ;  liossiier  v.  Rossiter,  8  Wend.,  494 ;  21  K  T., 
225 ;  Lightbody  v.  N.  A.  Ins.  Co.,  23  Wend.,  18 ;  Munn  v. 
Commission  Co.,  15  John.,  44 ;  Smith  v.  Tracy,  36  N.  Y., 
81 ;  Mali  v.  Lord,  39  N.  Y.,  381 ;  1  Daly,  502 ;  4  Greenleaf, 
4C4. 

That  the  principal  could  be  only  held  for  lawful  acts  of  his 
agent,  Clark  v.  Met.  Bank,  3  Duer,  241 ;  Vanderbilt  v.  liich- 
mond  Tumjpike  Co.,  2  N.  Y.,  479 ;  Weed  v.  Panama  R.  R. 
Co.,  17  N.  Y.,  362 ;  Wright  v.  Wilcox,  19  Wend.,  343 ;  Jetter 
V.  N.  r.  €&  Harlem  R.  R.  Co.,  39  N.  Y.  [2  Keyes],  162 ; 
Hauck  V.  Fearing,  5  Robt.,  528. 

G.  W.  Soren,  for  the  respondent,  upon  the  question  of  lia- 
bility for  neglect  to  give  notice,  cited  Farrant  v.  Barnes,  11 
Com.  B.  (N.  S.),  553 ;  Brass  v.  MaiUand,  6  El.  &  BL,  489 ; 
Thomas  v.  Winchester,  2  Seld.,  409.     On  the  oucsiion  of 
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defendant's  liability  for  the  neglect  of  his  agent,  Smith,  Mas- 
ter &  S.  (ed.  1870),  pp.  228,  251 ;  Weed  v.  Panama  JR.  R. 
Co.,  17  N.  Y.,  362 ;  Jeffrey  v.  Bigelaw,  13  Wend.,  518 ;  Fuller- 
V.  Wilsoriy  3  Q.  B.,  67 ;  Hex  v.  Gutch,  M.  &  M.,  433 ;  Cooper 
V.  Sladey  6  II.  Lords  Cases,  746;  Jiex  v.  Dixon,  3  M.  &  S., 
11 ;  AtCy-GenH  v,  Siddon,  1  C.  &  J.,  433;  Hex  v.  Almouji 
Burr.,  2686 ;  Dyer,  238 ;  12  Mod.,  489. 

Present — ^Inoraham,  P.  J.,  Leonard  and  Gilbert,  JJ. 

By  the  Court,  Gilbert,  J.  The  verdict  of  the  jury  estab- 
lished the  fact  that  Devean  was  the  agent  of  the  defendant  in 
shipping  the  nitro-glycerine  in  question,  and  that  the  same 
was  shipped  by  Deveau  in  the  due  course  of  his  business  aa 
such  agent,  without  giving  any  notice  to  the  plaintiif  of  the 
dangerous  nature  of  the  article  shipped.  The  evidence  was 
conflicting.  The  subject,  however,  was  fairly  submitted  to 
the  jury  under  proper  instructions,  and  their  verdict  must  bo 
held  conclusive.  The  question  is  whether  there  is  an  implied 
duty  on  the  part  of  shippers  of  goods  of  this  description  to 
give  notice  of  the  dangerous  nature  of  the  goods  to  the  ship- 
owner or  the  person  who  receives  the  goods  on  his  behalf. 

We  are  of  opinion  that  there  is  such  a  duty,  and  that  the 
omission  to  perform  it  is  an  act  of  negligence  which  renders 
the  shipper  liable  for  the  consequences. 

The  Courts  of  King's  Bench  and  of  Common  Pleas,  in  Eng- 
land, have  held  in  several  instances  that  such  a  duty  exists, 
and  we  think  those  decisions  rest  upon  sound  principle,  and 
declare  a  salutary  rule  of  law.  {}ViUiams  v.  The  E.  L  Co.^ 
3  East,  192 ;  Braee  v.  MaiUand,  6  E.  &  B.,  470 ;  Farrant 
y.,  Barnes,  11  C.  B.  [N.  S.],  553;  see,  also,  Pierce  v.  Win- 
8or,  2  Sprague,  35  ;  Jeffreys.  Bigdow,  13  Wend.,  518.)  A 
similar  principle  was  afiirnied  by  the  Court  of  Appeals  of  this 
State  in  Thomas  v.  Winchester  (2  Sold.,  397). 

The  rule  of  law  which  makes  a  principal  liable  for  all  the 
negligent  acts  of  his  agent,  done  in  the  course  of  his  ordinary 
employment,  is  too  familiar  and  too  well  established  to 
require  to  be  supported  by  a  citation  of  authorities.    It  was 
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urged  that  the  agent's  omission  to  give  notice  of  the  nature 
of  the  goods  in  this  case  was  a  criminal,  or,  at  least,  an  illegal 
act ;  and  that,  therefore,  the  defendant  was  not  liable  for  it 
No  such  distinction  exists.  {TAomas  v.  Wifichestery  supra.) 
The  Court  of  Appeals  held,  in  that  case,  that,  "  Although  the 
defendant  may  not  be  answerable  criminally  for  the  negli- 
gence of  his  agent,  there  can  be  no  doubt  of  hi^  liability  in  a 
civil  action,  in  which  the  act  of  the  agent  is  to  be  regarded  as 
the  act  of  the  principal." 

We  think  no  negligence  can  be  imputed  to  the  plaintiff  in 
causing  the  package  to  be  opened  after  its  arrival  at  Sau 
Francisco.  It  is  true,  the  opening  of  the  package  was  the 
immediate  cause  of  the  disaster,  for  the  consequences  of 
which  the  defendant  is  sued.  But  it  is  quite  reasonable  to 
infer  that  if  the  defendant  had  performed  his  duty,  and  given 
notice  of  the  dangerous  character  of  the  package,  a  diffei'ent 
disposition  of  it  would  have  been  made,  and  the  requisite 
oare  would  have  been  taken  to  prevent  an  explosion.  It  was 
the  duty  of  the  plaintiff  to  take  care  of  the  package,  and,  if 
possible,  to  stop  the  leakage  of  its  contents.  He  adopted  the 
usual  method  of  doing  this.  Be  had  no  reason  to  apprehend 
any  danger,  nor  was  he  warned  that  it  was  necessary  to  use 
cxti-aordinary  care  in  handling  the  package.  It  was  the  fault 
of  the  defendant  that  such  warning  was  not  given.  Although, 
therefore,  it  was  the  act  of  the  plaintiff  which  caused  the 
explosion,  yet,  for  the  reasons  stated,  such  act  was  not  a  negli- 
gent one,  which  disentitles  him  to  recover.  (Add.  Law  of 
Torts,  20,  21.)  . 

(^There  is  nothing  in  the  point  that  this  action  is  local.  The 
gravamen  of  it  is  the  negligence  of  the  defendant,  whereby 
the  plaintiff  has  sustained  damages.  Such  an  action  in  its 
nature  is  personal  and  transitory,  and  may  be  brought  wherever 
the  defendant  can  be  found  and  served  with  process.  The 
injury  to  real  estate  is  only  one  element  of  the  damages. 
Our  statute  applies  only  to  causes  of  action  arising  within 
this  State.     {Smith  v.  Bully  17  Wend.,  323.) 

We  have  looked  into  the  other  exceptions  presented  on 
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l>e]ialf  of  the  defendant,  but  find  none  of  them  tenable.     Upon 
the  whole  ease,  therefore,  onr  opinion  is  tliat  the  judgment 
shonld  be  affirmed,  with  cofits. 
Judgment  affirmed. 


CiTT  OF  Ogdensburgh,  Appellant,  v.  Charles  Lyon, 

Kespondent. 

(Genkbal  Tbbm,  Third  Department,  June,  1872.) 

A  city  common  council  having  authority  to  pass  ordinances  to  preserve  its 
harbors  and  water  channels,  and  **  to  prevent  and  punish  the  casting  and 
depositing  therein,  or  the  causing  to  be  floated,  drifted  and  deposited 
therein,  of  any  substance  which,  in  their  judgment,  may  be  liable  to 
obstruct  the  same ;  to  prevent  and  remove  all  obstructions  therein  and 
to  punish  the  authors  thereof,"  may  pass  an  ordinance  imposing  penal- 
ties for  depositing,  &c.,  certain  substances  in  a  particular  river,  or  the 
canals,  raceways,  &c.,  leading  into  it,  which  is,  in  fact,  a  harbor  or 
water  channel,  without  declaring  therein  that  the  river  is  such  harbor 
or  channel,  and  that  the  substances  so  deposited,  &c.,  may  get  into  or 
tend  to  obstruct  the  same. 

Accordingly,  a  complaint  for  depositing,  &c.,  prohibited  substances  in  the 
river  named  in  the  ordinance,  stating  that  the  river  is  a  harbor  or  water 
channel  of  the  city,  states  a  cause  of  action. 

Assuming  that  the  United  States  courts  have  exclusive  jurisdiction  of 
maritime  torts,  and  that  placing  obstructions  in  navigable  waters  is  such 
a  tort,  still  the  State  legislature  may  confer  upon  municipalities,  where 
navigable  waters  and  harbors  exist,  police  authority  over  the  same,  and 
the  violation  of  a  regulation  adopted  by  the  municipal  authority,  within 
the  power  conferred,  is  within  the  jurisdiction  of  the  State  courts. 

Hdd,  accordingly,  that  this  court  has  jurisdiction  of  an  action  for  the 
recovery  of  a  penalty,  prescribed  by  such  an  ordinance,  for  its  violation, 
and  that  the  act  of  the  legislature  under  which  the  ordinance  was  passed 
was  valid. 

Myers  &  Morris^  for  the  plaintifEl 

Foots  <Sk  JameSj  for  the  defendant* 

Present — ^Potter,  Daniels  and  Parker,  JJ. 

Parker,  J.     This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment entered  pursuant  to  an  order  of  the  St.  Lawrence  Spe- 
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oial  Term,  sustaining  defendant's  demurrer  to  the  com- 
plaint. 

The  action  was  brought  to  recover  penalties  for  the  viola- 
tion of  an  ordinance  of  the  common  council  of  tlie  city  of 
Ogdensburgh,  which  ordinance,  as  set  forth  in  the  complaint, 
is  as  follows :  "  No  person  shall  cast  or  deposit,  or  suffer  or 
j)rocure  to  be  cast  or  deposited  in  the  Oswegatchie  river,  or 
in  any  canal,  raceway  or  pond  leading  into  said  river,  in  thia 
city,  any  sawdust,  shavings,  chips,  tanbark,  earth  or  refuse 
matter  from  any  saw-mill,  machine  shop,  tannery  or  shop  or 
manufactory  of  any  kind,  under  the  penalty  of  fifty  dollars  for 
each  offence." 

The  violation  of  this  ordinance  is  alleged  as  follows : 

'^  And  the  plaintiff  further  shows,  that  the  defendant  after- 
wards, to  wit,  on  or  about  the  30th  day  of  June,  1871,  in  said 
city^  did,  contrary  to  and  in  violation  of  the  ordinance  afore- 
said, cast  and  deposit,  and  did  procure  and  cause  to  be  cast  and 
deposited,  in  the  Oswegatchie  river,  which  form^  one  of  ike 
harbors  in  said  city^  and  in  the  raceway  leading  from  defend- 
ant's mill  or  shop  into  said  river,  the  same  being  one  of  the 
water  channels  of  said  city,  certain  sawdust,  shavfngs,  chips, 
bark  and  other  refuse  matter,  from  his  mill  or  shop  aforesaid, 
which  had  the  effect  to  fill  up  and  obstruct,  and  does  fill  up 
and  obstruct,  the  water  channels  and  harbors  of  said  city, 
whereby,"  &c. 

The  defendant  demurred  to  the  complaint  on  the  grounds : 

1.  That  the  said  complaint  does  not  state  facts  suflicient  to 
constitute  a  cause  of  action. 

2.  That  the  court  has  no  jurisdiction  of  the  subject-matter 
of  the  action. 

The  court,  at  Special  Term,  sustained  the  demurrer  upon 
the  first  ground,  and  gave  judgment  thereon  for  the  defendant. 

I  am  strongly  inclined  to  think  that  the  court  erred,  and 
that  the  demurrer  was  not  well  taken. 

The  decision  of  the  Special  Term  was  based  upon  the 
ground  that  the  ordinance,  for  the  violation  of  which  the 
action  was  brought,  was  not  authorized  by  the  statute. 
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The  statute  is  as  follows :  "  The  common  council  shall  have 
power  to  pass  all  such  ordinances  as  they  may  deem  proper 
to  preserve  the  harbors  and  water  channels  of  said  city ;  to 
prevent  and  punish  the  casting  add  depositing  therein,  or  the 
causing  to  he  floated^  drifted  and  deposited  therein^  of  any 
substance  which,  in  their  judgment,  may  he  liable  to  obstruct 
the  same ;  to  prevent  and  remove  all  obstructions  therein,  and 
to  punish  the  authors  thereof,"  &c. 

The  criticism  of  the  defendant's  counsel  is,  that  the  ordi- 
nance has  no  reference  to  the  harbors  and  channels  of  the  city, 
but  is  confined  to  the  Oswegatchie  river  and  the  canals,  race- 
ways and  poiKls  leading  into  it,  without  any  reference  to 
whether  Mie  substances  prohibited  from  being  thrown  into 
them  get  into  the  harbors  and  channels,  or  have  a  tendency 
to  obstruct  the  same.  It  is  not  necessary  that  the  ordinance 
should  follow  tlie  language  of  the  statute.  When  the  stat- 
ute gives  the  common  council  of  the  city  power  to  pass  such 
ordinances  as  they  may  deem  proper  "  to  preserve  the  harbors 
and  water  channels  of  the  city,  to  preveiiiy^  &c.  (see  language 
of  the  statute  above  quoted),  and  they  pass  an  ordinance  pro- 
hibiting the  casting  into  the  Oswegatchie  river  or  into  any 
raceway,  &c.,  leading  into  the  river,  in  the  city,  any  sawdust, 
&c. ;  if  the  Oswegatchie  river  is,  in  fact,  a  harbor  or  water 
channel  of  the  city,  they  have  not,  in  passing  such  ordinance, 
exceeded  their  authority. 

The  complaint  alleges  that  the  Oswegatchie  river  forms  one 
of  the  harbors  in  the  city,  and  this  stands  admitted  by  the 
demurrer.  The  complaint  also  alleges  that  the  defendant  did, 
in  said  city,  cast  sawdust,  &c.,  into  the  raceway  leading  into 
the  said  river,  which  had  the  effect  to  fill  up  and  obstruct,  and 
does  fill  up  and  obstruct,  the  water  channels  and  harbors  of 
said  city.  This  is  also  admitted.  The  ordinance,  therefore, 
as  distinctly  appears,  goes  no  further  than  the  statute  allows. 

It  is  not  necessary  that  the  raceway,  into  which  the  saw- 
dust, &c.,  was  cast  by  defendant,  should  be  a  navigable  stream, 
or  one  of  the  water  channels  of  the  city,  in  order  to  authorize 
the  plaintiff  to  prohibit  the  casting  into  it,  in  the  city,  of  saw- 
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dust,  &c.,  provided  the  casting  into  it  of  such  materials  has  a 
tendency  to  obstruct  the  harbor;  and  the  complaint  avers 
that  it  not  merely  has  such  tendency,  but  in  fact  produces 
such  effect. 

In  a  word,  the  statute  authorizes  the  common  council,  by 
ordinance,  to  prevent  the  depositing,  directly  in  the  harbors 
of  the  city,  any  substance  liable  lo  obstruct  them,  or  to  do  the 
same  thing  indirectly,  by  casting  such  substance,  within  the 
city,  into  any  of  the  affluents  of  such  harbors. 

The  ordinance  clearly  does  not  go  beyond  this,  if  the  Oswe- 
gatchie  river  is,  as  alleged,  and  stands  admitted  in  the  case, 
one  of  those  harbors.  It  is  no  defect  in  the  ordinance  that  it 
fails  to  show  that  the  Oswegatchie  river  is  one  of  the  harbors, 
or  that  sawdust,  &c.,  cast  into  the  raceways,  &c.,  is  drifted 
into  the  river.  The  validity  of  the  ordinance  depends  upon 
the  fact,  and  not  the  statement  of  it  in  the  ordinance. 

I  am  unable  to  see  any  such  departure,  in  the  ordinance, 
from  the  statute,  as  to  a;ffect  its  validity. 

The  court  was  clearly  right  in  holding  that  there  was  no 
want  of  jurisdiction  in  this  court  to  take  cognizance  of  the 
action. 

It  can  scarcely  be  pretended  that  an  action  upon  the  city 
ordinance  would  be  cognizable  in  the  admiralty  courts,  how 
ever  it  might  be  in  regard  to  an  action  brought,  independ- 
ently of  the  ordinance,  for  the  wrong  of  obstructing  the  har- 
bors in  the  city.  The  subject  of  this  action  is  the  violation 
of  the  city  ordinance,  of  which  this  court  clearly  has  jurisdic- 
tion. The  objection  made  goes  rather  to  the  validity  of  the 
statute  authorizing  the  ordinance,  as  intei*fering  with  matters 
in  the  exclusive  jurisdiction  of  the  federal  government,  and 
thus  may  be  urged  in  support  of  the ^r«^  ground  of  demurrer. 

It  may  be  conceded,  as  the  court  below  well  says  in  the 
opinion  delivered  in  this  case,  "  that  the  United  States  courts 
have  exclusive  jurisdiction  over  maritime  torts,  and  that  plac- 
ing obstructions  in  navigable  waters  would  be  such ;  still,  the 
legislature  of  a  State  may  confer  upon  municipalities,  where 
navigable  waters  and  harbors  exist,  police  authority  over  the 
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same ;  and  a  violation  of  any  regulation  the  municipal  author^ 
ity  should  adopt,  if  within  the  power  conferred,  would  be 
within  the  jurisdiction  of  the  State  courts." 

The  power  conferred  by  the  statute  and  exercised  by  the 
passage  of  the  ordinance  was  one  which  the  legislature  could 
give.  The  city  is  not,  because  torts  committed  upon  naviga- 
ble water  within  its  bounds,  and  contracts  to  be  performed 
thereon,  are  within  the  exclusive  jurisdiction  of  the  admiralty 
courts,  if  they  are  so,  precluded  from  the  exercise  of  ite  gov- 
ernmental powers  over  such  waters.  They  are  still  State,  and 
not  United  States  territory;  and  the  State,  or  its  municipali- 
ties under  it,  may  pass  all  laws  or  ordinances  for  their  gov- 
ernment not  in  conflict  with  the  Constitution  of  the  United 
States  or  the  laws  of  congress  enacted  within  its  constitu- 
tional powers.  The  federal  government,  under  its  power  to 
regulate  commerce  between  the  States,  may,  no  doubt,  take 
into  its  hands  the  construction  and  improvement  of  harbors 
within  the  States.  But  this  power  does  not  prohibit  the  State 
from  doing  the  same  thing,  for  the  purposes  of  its  internal 
commerce.  As  was  said  by  Chief  Justice  Marshall,  in  Gib- 
Ions  V.  Ogden  (9  Wheaton,  1),  "  It  is  obvious  that  the  gov- 
ernment pf  the  Union,  in  the  exercise  of  its  express  powers, 
that,  for  example,  of  regulating  commerce  with  foreign  nations 
and  among  the  States,  may  use  means  that  may  also  be 
employed  by  a  State  in  the  exercise  of  i^  acknowledged  pow- 
ers :  that,  for  example,  of  regulating  commerce  within  the 
State?^  In  case  of  conflict,  no  doubt  the  State  law  must 
yield  to  the  law  of  congress.  But  until  such  conflict  arises, 
the  State  law  is  valid  and  unimpeachable. 

The  court  was  right,  therefore,  in  holding  that  it  had  juris- 
diction of  the  subject  of  the  action,  and  that  the  act  of  the 
legislature,  under  which  the  ordinance  was  passed,  was  valid. 
But,  as  before  shown,  it  was  error  to  hold  that  the  demurrer 
was  well  taken,  upon  the  ground  that  the  ordinance  upon 
which  the  suit  is  brought  was  unauthorized  by  the  statute 
under  which  it  was  framed. 

The  judgment  appealed  from  must,  therefore,  together 
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with  the  order  sustainiDg  the  demurrer,  be  reversed,  with 
icosts,  and  the  demurrer  overruled,  with  leave  to  the  defend- 
ant to  answer  within  twenty  days  after  notice  of  the  order  to 
be  entered  herein,  upon  payment  of  plaintifPs  costs. 

Potter  and  Daniels,  JJ.,  concurred. 

Judgment  reversed. 


The  People  ex  rel.  Chables  Seymoub,  Bespondent,  v,  Thk 

Canal  Board,  Appellant. 

(Qeneral  Term,  Third  Defartmbht,  Junb,  1873.) 

The  direction  of  the  statute  (chapter  852  of  1849,  g  4),  that  whenever  the 
canal  board  shall,  upon  the  hearing  of  any  appeal  from  the  award  of  the 
canal  appraisers,  reverse  or  modify  such  award,  they  shall  state  in  the 
resolution  or  order  relating  to  such  appeal  the  grounds  of  such  reversal 
or  modification ;  and  how  much,  if  any,  such  award  is  increased  or  dimin- 
ished is  not  merely  directory  but  positive  and  peremptory,  and  a  compli- 
ance with  it  is  essential  to  the  validity  of  any  decision  of  the  board  in 
such  case. 

If  the  resolution  or  order  is  not  in  compliance  with  these  provisions,  it 
will  be  set  aside  upon  certiorari. 

And  this  will  be  done,  notwithstanding  the  decision  of  the  board  is  made, 
by  the  statute,  final  and  conclusive. 

The  fact  that,  after  the  issuing  of  the  writ,  the  board  rescinded  the  resolu- 
tion by  which  their  decision  was  made,  can  have  no  effect  upon  the 
relator*s  right  to  a  Judicial  construction  of  the  act  complained  of. 

Nor  can  the  court,  in  a  case  where  the  decision  is  made  by  statute  final 
and  conclusive,  look  into  the  merits,  or  render  judgment  on  the  award. 

In  such  case,  the  power  of  the  court  is  confined  to  the  question  whether 
the  tribunal  had  Jurisdiction  to  perform  tlie  act  complained  o(  and  in 
its  performance  has  kept  within  the  powers  given  it  by  law. 

Certiorari  to  the  canal  board.    The  facts  are  stated  in 
the  opinion. 

Z.  Seymour^  for  the  relator. 

F,  C.  Barlow^  attorney-general,  for  the  defendant 
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Parkek,  J.  This  is  a  common-law  certiorari  to  review  the 
proceedings  of  the  canal  board  in  regard  to  an  award  of  canal 
damages  to  the  relator. 

The  relator  claimed  to  be  the  owner  of  a  farm  in  the  town 
of  Vestal,  in  the  county  of  Broome,  through  which  the  Che- 
nango canal  extension  is  constructed.  For  the  damage  caused 
him  thereby  he  filed  a  claim  in  the  office  of  the  canal 
appraisers,  amounting,  in  the  aggregate,  to  $4,772.50.  The 
appraisers  made  an  award,  giving  the  relator  damages  to  the 
amount  of  $4,046.43. 

The  canal  commissioner  in  charge  appealed  to  the  canal 
board  from  the  decision  of  the  appraisers,  and  the  heai'iug 
was  had  February  28,  1871 ;  the  canal  board  deciding  the 
appeal  by  adopting  the  following  resolution : 

"  liesohed,  Tliat  tlie  award  in  this  case  be  modified  by 
reducing  the  same  to  the  sum  of  $3,019.92 ;  and,  as  so  modi- 
fied, that  the  same  be  affirmed." 

No  statement  was  made  in  this,  or  any  other  resolution  or 
order,  of  the  grounds  of  such  modification,  or  how  much  the 
award  of  the  appraisers  was  diminished,  a3  required  by  section 
4  of  chapter  352  of  the  Laws  of  1849. 

That  section  is  as  follows :  "  Whenever  the  canal  board 
shall,  upon  the  hearing  of  any  appeal  from  the  award  of  the 
canal  appraisers,  reverse  or  modify  such  award,  they  shall 
statej  in  the  resolution  or  order  relating  to  said  appeal,  the 
grounds  of  such  reversal  or  modification,  and  haw  muohy  if 
any,  such  award  is  increased  or  diminished,^^ 

This  direction  of  the  statute,  as  the  Court  of  Appeals  holds, 
in  The  People  v.  Gardner  (24  N.  Y.  R.,  583,  685),  is  not 
merely  directory,  but  positive  and  peremptory ;  and  a  com- 
pliance with  it  essential  to  the  validity  of  any  decision  of  the 
board  in  such  case. 

The  decision  of  the'  board,  then,  in  the  case  at  bar,  was 
wholly  invalid  and  void ;  and  the  relator  had  the  right  to 
have  it  eot  aside. 

Wf*h  this  view  he  applied  for  and  obtained  the  present 
writ .  .'jud  although  the  determination  sought  to  be  set  aside 
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was  void,  yet  a  certiorari  is  a  proper  remedy,  and  allowable 
in  such  a  case.  "  For  this  there  would  be  no  strict  necessity, 
because  the  judgment  [decision]  might  be  regarded  as  a  nul- 
litj',  and  impeached  collaterally;  still  this  court  would  per- 
form what  is  the  main  office  of  a  certiorari — the  keeping  of 
inferior  magistrates  within  the  compass  of  their  power" 
( The  People  v.  Tlks  Judges  of  Suffolk,  24  Wend.,  253) ;  and 
this  will  be  done  even  in  cases  where  the  decision  of  the 
inferior  tribunal  is  made  by  statute,  as  in  this  c&se^^n-al  and 
conclusive,  {Lawton  v.  Commissioners  of  CambAdge,  2 
Caines  K.,  179,  182;  Lei*oy  v.  Mayor ,  i&c.y  of  New  York,  20 
John.,  430.)  In  the  former  of  these  two  cases  the  court  say : 
^^  It  is  a  position  beyond  contradiction  that  the  King^s  Bench, 
in  England  (and  this  court  is  clothed  with  the  same  common- 
law  authority),  has  jurisdiction  and  may  award  a  certiorari, 
not  only  to  inferior  courts  but  to  persons  invested  by  the 
legislature  with  power  to  decide  on  the  property  rights  of 
the  citizen,  even  in  cases  where  they  are  authorized  by  statute 
finally  to  hear  and  determine ;''  and,  in  the  latter  case,  Judge 
WooDwoRTH  adopted  the  above  language  from  the  former 
case,  and  added :  "  This  [supervisory]  power  will  be  exercised 
when  the  duty  to  be  performed  and  the  manner  of  executing 
it  is  clearly  pointed  out  by  law,  and  there  shall  appear  to 
have  been  an  essential  departure  from  it." 

The  fact  that,  since  the  issuing  of  the  writ,  the  canal  board, 
recognizing  the  invalidity  of  the  decision,  has  rescinded  the 
resolution  by  which  it  was  made,  can  have  no  eifect  upon  the 
relator's  rights  in  the  premises.  He  has  the  same  right  to  a 
judicial  construction  of  the  act  complained  of  as  before. 

The  result  is  that  the  determination  of  the  canal  board, 
modifying  the  award  of  the  appraisers,  must  be  reversed  and 
wholly  set  aside  as  null  and  void. 

This  conclusion  cannot  be  avoided,  as  defendant's  counsel 
seeks  to  do,  by  showing  that,  under  the  evidence  sent  up  by 
the  appraisers  upon  the  appeal  to  the  canal  board,  the  latter 
might  well  have  held  that  the  relator  was  entitled  to  no 
damages.    Inasmuch  as  the  decision  is  void,  because  the 


1872.]  OF  THE  STATE  OF  NEW  YORK.  221 


People  ex  reL  Seymour  v.  Canal  Board. 


canal  board,  in  their  resolution  deciding  the  case,  stated  no 
reasons,  it  cannot  be  cured  and  rendered  valid  by  reasons 
supplied  by  this  court,  showing  the  conclusion  right.  Indeed, 
in  such  a  case,  where  the  decision  of  the  inferior  tribunal  is 
made  final  and  conclusive,  this  court  is  confined,  I  think,  in 
the  exercise  of  its  supervising  power,  to  the  inquiry  whether 
such  tribunal  had  jurisdiction  to  perform  the  act  complained 
of,  and,  in  its  peribrmance,  has  kept  within  the  powers  given 
it  by  law.  In  cases  of  this  kind,  the  office  of  a  certiorari  has 
not  been  enlarged  by  modern  decisions. 

In  The  People  v.  The  Board  of  Police  (39  N.  Y.  R.,  506), 
in  which  the  learned  judge  who  gave  the  opinion  of  the 
court  said,  ^^  I  cannot  resist  the  belief  that  a  disposition  has 
been  manifested  to  limit  the  ofiice  of  this  most  useful  writ 
within  too  narrow  limits,"  there  is  no  intimation  that,  in 
the  class  of  cases  to  which  this  belongs,  the  office  of  the  writ, 
as  formerly  held,  was  confined  within  too  narrow  limits ;  but, 
on  the  contrary,  in  regard  to  such  cases,  the  former  rule  was 
recognized  and  adhei*ed  to.  He  specifies  three  classes  of 
cases: 

"1.  A  certiorari^  at  tne  common  law,  brought  to  review 
the  summary  conviction  of  a  person  charged  with  a  crime  or 
oifence,  where  a  certiorari  and  not  a  writ  of  error  is  the  pro- 
cess by  which  a  review  is  to  be  sought."  The  case  then 
before  the  court  was  of  that  character. 

"  2.  A  common-law  certiorari  brought  to  review  other  pro- 
ceedings of  inferior  tribunals,  magistrates,  boards  of  officers 
under  a  special  or  limited  jurisdiction."  Such  is  the  case  at 
bar. 

"  3.  A  certiorari  prescribed  or  authorized  by  statute  for  the 
review  of  proceedings  in  certain  cases." 

^^  As  to  the  last,"  he  says,  ^^  it  has  been  in  later  years  held 
that  errors,  not  jurisdictional,  may,  under  the  provisions  of 
the  statutes,  be  made  the  ground  of  reversal." 

As  to  the  second,  the  decisions  in  this  State,  thus  far 
referred  to,  seem  to  hold,  with  much  uniformity,  that  none 
but  jurisdictional  questions'can  be  considered. 
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And  as  to  the  first,  it  seems  to  have  been  conceded  '*  that,  in 
England,  a  conviction  brought  up  by  certiorari  would  be 
examined  substantially  as  upon  a  bill  of  exceptions;  and,  in 
the  case  cited,  no  doubt  is  expressed  that  the  writ  here  would 
raise  the  same  questions." 

The  case  then  before  the  court  was  upon  a  certiorari  to 
tlie  boaixl  of  police,  to  bring  up  for  review  the  proceedings  of 
that  board,  by  which  the  relator,  a  member  of  the  police 
force,  had  been  fined  upon  a  charge  of  neglect  of  duty,  and 
the  learned  judge  says:  ''I  conclude,  therefore,  that,  in  the 
case  before  us  [a  case  in  his  first  class] ,  the  Supreme  Court 
had  power — and  that,  on  this  appeal,  this  court  has  power — 
to  examine  the  case  upon  the  whole  evidence,  to  see  whether, 
as  a  matter  of  law,  there  was  any  proof  which  could  warrant 
a  conviction  of  the  relator  of  the  charge  of  neglect  of 
duty,  &c." 

This  is  no  decision  weakening  the  force  of  former  decisions 
in  regard  to  the  office  of  a  certiorari  in  cases  like  the  present. 
Indeed,  in  the  case  at  bar,  there  is  the  additional  ground  for 
restricting  the  operation  of  the  writ  to  jurisdictional  ques- 
tions that  the  statute  has  intrusted  the  canal  board  with  the 
power  (when  proceeding  within  the  mode  prescribed  by  the 
statute)  to  make  a  decision  which  shall  be  final  and  conclu- 
sive. 

As  we  cannot,  then,  as  the  defendant  asks  ns  to  do,  look 
into  the  merits  to  sustain  the  decision,  so  neither  can  we,  as 
the  relator  asks  us  to  do,  decide  the  questions  brought  up 
from  the  appraisers  by  the  appeal  to  the  canal  board,  and 
render  judgment  on  the  award. 

The  decision  of  the  canal  board,  modifying  the  award  of 
the  appraisers,  must,  therefore,  as  already  stated,  bo  rerersed 
and  set  aside  as  null  and  void,  but  without  costs. 

PoiTEK  and  Daniels,  JJ.,  concur. 

Decision  reversed. 
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Edwabd  S.  Prindle,  Respondent,  v.  Alexandbb  Bsybridqe, 

Appellant. 

George  S.  Lttle,  Respondent,  v.  Same,  Appellant. 
(General  Term,  Third  Departkekt,  Jmns,  1872.) 

A  devise  to  testator's  son  J.  for  life,  and,  '*  if  he  leaves  no  legitimate  heirs/' 
ihen  to  testator^s  son  D. ,  is,  «^  ^esma,  by  implication,  a  devise  to  the  legiti- 
mate hell's  of  J.,  if  any. 

Beldy  also,  that  by  "  legitimate  heirs  "  were  meant  children  of  J.  or  their 
descendants,  and  not  the  heirs  general  of  J. 

Al9o,  the  devise  being  in  1822,  that  an  estate-tail,  determinable  on  the 
indefinite  failure  of  issue  of  J.,  was  not  intended,  but  the  devise  was  to 
the  children  of  J.  or  their  descendants  living  at  the  death  of  J. 

AUOf  that  the  devise  over  to  D.  was  good  as  an  executory  devise. 

An  executor  having  in  his  hands  funds  sufficient  to  pay  Judgments  ren- 
dered  against  testator  in  his  lifetime  and  applicable  to  their  payment, 
suffered  testator's  real  estate  to  be  sold  under  execution  issued  upon  the 
judgments,  and  became  the  purchaser  in  his  own  name  at  the  sale. 

Held,  that  the  purchase  was  fraudulent  as  against  the  devisee  of  the  real 
estate  and  those  claiming  under  him,  and  that  the  executor  and  his 
assigns  held  only  as  trustees  for  them. 

EMyOlaOf  that  a  grantee  of  the  devisee  might  set  up  this  fraud  as  an 
equitable  defence  in  an  action  brought  to  recover  the  real  estate  by  on<i 
claiming  under  tlie  executor,  and  avoid  the  title  equally  as  if  he  was 
proceeding  as  plaintiff  for  that  purpose. 

Talcing  a  quitclaim  deed  from  one,  claiming  as  tenant  for  life  under  a  will, 
does  not  estop  the  grantee,  or  his  assigns,  from  disputing  the  title  of 
those  claiming  as  remainder-men  after  the  decease  of  the  tenant  for  life. 

Nor  does  a  reference  to  the  will,  by  the  deed,  for  a  description  of  the 
premises. 

In  the  case  of  fraud  clearly  established,  a  court  of  equity  is  not  barred  by 
lapse  of  time  from  granting  relief  where  the  cause  of  action  arose  before 
the  Revised  Statutes. 

Statutes  of  limitation  contained  in  the  Revised  Statutes,  do  not  apply  to 
causes  of  action  or  defences  accruing  before  their  passage. 

Appeals  by  the  defendants  from  judgments  entered  for  the 
plaintiffs  on  the  reports  of  a  referee.  The  facts  are  stated  in 
the  opinion. 
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M.  Fairchildy  for  the  appellant. 
J,  S,  Coon,  for  the  respondent. 
Present — Pottbr,  Daihels  and  Pabkbb,  JJ. 

Pabkeb,  J.  These  are  actions  of  ejectment,  depending 
upon  the  same  questions. 

Isaac  Lytle  made  his  will  in  1822  and  died  in  1823.  In 
his  will  is  the  following  devise  of  the  lands  in  dispute: 
"  Fourthly.  I  allow  my  son  Joseph  to  possess  by  devise  of  will 
the  farm  I  now  live  on,  it  being  No.  3,  &c.,  with  all  the 
rights  and  privileges  thereunto  belonging,  as  freely  and  fully 
as  if  I  had  made  him  lawful  conveyance  by  full  covenant 
during  his  natural  life,  hut  if  he  leaves  no  legitimate  heirs, 
then  and  in  that  case  the  property,  according  to  my  will,  I 
allow  to  revert  back  to  my  son  David,  his  heirs  and  assigns 
forever,  without  any  hindrance  from  any  person  whatever,  as 
fully  and  freely  as  if  I  had  gave  him  a  lawful  conveyance." 

Joseph  Lytle,  immediately  upon  the  death  of  Isaac  Lytle, 
went  into  possession  of  the  farm,  which  consisted  of  237  acres 
of  land,  and  remained  in  possession  until  he  died  in  January, 
1829,  never  having  had  any  child,  and  leaving  a  will,  by 
which  he  devised  the  said  real  estate  as  follows:  ^^I  give  and 
bequeath  unto  Cornelia,  my  beloved  wife,  the  sole  use  and 
occupation  of  all  my  real  estate  in  the  town  of  Hebron,  it 
being  in  lot  No.  3,  &c.,  which  I  am  now  in  possession  of  by 
the  last  will  and  testament  of  Isaac  Lytle,  my  father,  for 
during  her  natural  life,  to  her  own  proper  use  and  benefit, 
during  said  time,  and  at  her  decease  I  will  and  do  hereby  give 
and  bequeath  unto  Edward  Sanford  Prindle,  my  sister's  son 
[plaintiff  in  first  suit],  fifty  acres  of  land,  to  be  laid  off  at 
right  angles  from  the  north  end  of  the  above  described  lots, 
and  at  her  decease  I  do  also  will  and  do  hereby  give  and 
bequeath  unto  George  J.  Lytle,  my  adopted  son,  a  son  oi 
George  M.  Lytle,  deceased  [plaintiff  in  second  suit],  all  the 
residue  and  remainder  of  the  above  described  lot  of  land." 

The  said  Cornelia  Lytle  died  on  the  fifth  day  of  March, 
1859.     She  had,  upon  the  death  of  her  husband  Joseph,  sue- 
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ceeded  him  in  the  possession  of  the  fann,  and  remained  in 
possession  until  March,  1829,  when  she,  in  consideration  of 
$700,  conveyed  her  interest  by  quit-claim  deed  to  David  Ly tie, 
son  of  the  said  Isaac  Lytle.  David  thereupon  took  possession 
and  retained  it  until  March,  1832,  when  he  conveyed  to  John 
and  Alexander  Beveridge,  and  John  subsequently,  in  April, 
1854,  conveyed  his  interest  in  the  premises  to  Alexander,  the 
defendant 

The  plaintiffs  claim  by  virtue  of  the  devise  to  them 
respectively  in  the  will  of  Joseph  Lytle,  insisting  that  ho 
took  a  fee  simple  by  the  devise  to  him  in  the  will  of  his 
father,  Isaac  Lytle. 

Plaintiffs  also  claim  that  if  Joseph  did  not  acquire  an  estate 
in  fee  simple  by  the  will  of  his  father,  he  did  so  acquire  it  by 
virtue  of  a  slieriff 's  sale  of  the  farm,  upon  an  execution  against 
his  father,  made  after  the.  father's  death,  to  him  as  the  bidder,    . 
and  a  subsequent  deed  by  the  sheriff  to  him. 

The  defendant  claims  by  virtue  of  the  devise  in  the  will  of 
Isaac  Lytle  to  David  Lytle  (his  grantor),  in  the  event  that 
Joseph,  the  devisee  for  life,  should  die,  "  leaving  no  legiti- 
mate heirs,"  Joseph  having  died  without  ever  having  had 
any  child,  and  denies  that  by  his  purchase  at  sheriff's  sale 
Joseph  acquired  any  interest  in  the  premises. 

The  actions  were  referred  and  tried  together  before  the 
referee,  who  decided  and  gave  judgment  in  each  case  for  the 
plaintiff,  deciding  that  the  will  of  Isaac  Lyttle  gave  an  estate- 
tail  to  Joseph^which,  by  force  of  the  statute  of  1786,  abolishing 
entails,  vested  in  him  the  title  to  the  lands  in  fee  simple  abso- 
lute, thus  cutting  off  the  remainder  to  David  and  his  heirs. 

The  defendant  has  appealed  from  the  judgment,  disputing 
the  correctness  of  that  proposition,  and  that  is  the  first  ques- 
tion at  issue  in  the  case. 

Both  parties  agree  in  construing  the  words  ^^  no  legitimate 
heirs,"  in  the  will  of  Isaac  Lyttle,  as  not  referring  to  heirs  gen-  * 
eral,  but  as  restricted  to  those  descended  from  Joseph. 

If  the  devise  created  what  would  have  been,  before  the 
statute  of  1782,  an  estate-tail,  it  is  not  denied  that,  by  the  ope- 
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ration  of  tlie  subsequeut  statute  of  1786  (Sess.  9,  ch.  12)| 
instead  of  an  estate- tail^  it  became,  in  Joseph,  an  estate  in  fee 
simple  absolute. 

It  is  necessary,  then,  in  the  first  place,  to  see  what  an  estate* 
tail  is,  and  what  are  the  requisites  necessary  to  constitute  it. 

By  Cruise  it  is  defined  to  be  ^^  an  estate  of  inheritance,  cre- 
ated by  the  statute  de  donis  oonditionalibttSy  which  is  descend- 
ible  to  some  particular  heirs  only  of  the  person  to  whom  it 
is  granted,  and  not  to  his  heirs  general."  (Cruise's  Dig.,  title 
2,  chap.  1,  §  12.) 

Preston  says :  ^^  The  gift  by  which  an  estate-tail  is  to  arise 
must,  either  in  terms  or  in  legal  construction,  be  made  to  the 
/teirs  of  the  body.  For  it  is  more  in  respect  to  the  particular 
heirs  to  which  the  limitation  is  confined,  and  the  restriction 
])y  express  words  or  by  implication  that  the  heirs  shall  be  of 
the  body,  than  of  the  time  of  the  continuance  under  the  gift, 
that  the  estate  is  denominated."     (2  Pres.  on  Est,  358.) 

'^An  estate-tail,"  says  Chancellor  Kbnt,  in  Andrews  v. 
Jackson  (16  John.  R.,  400),  ^^  necessarily  implies  isstie  in  an 
indefinite  succession." 

In  the  case  at  bar,  the  devise  is  to  Joseph  for  life,  and,  "  if 
he  leaves  no  legitimate  heirs,"  then  to  David  in  fee. 

It  is  to  be  observed  that  there  is  no  express  devise  to  the 
legitimate  heirs  of  Joseph,  should  he  leave  any,  and  it  is  only 
by  implication  that  such  a  devise  is  made,  if  made  at  all. 

Two  questions  arise  here : 

1.  Is  the  implication  of  a  devise  to  the  legitimate  heirs  of 
Joseph  equivalent  to  a  specific  devise  to  that  effect !  and 

2.  If  it  had  been  specific  in  that  form,  would  it  imply  a 
donation  or  grant  to  the  issue  of  Joseph  in  an  indefinite  suc- 
cession ? 

Upon  the  first  of  these  questions  it  may  be  remarked,  that 
there  is  no  difference  between  the  counsel  for  the  respective 
parties ;  and  the  authorities  seem  to  favor  the  position  that,  by 
implication,  the  farm  was  devised  to  the  legitimate  heirs  of 
Joseph.    (2  Jarman  on  Wills,  247.) 

As  to  the  second  question,  there  is  more  difficulty.    What 
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is  the  force  and  effect  of  the  implied  devise  to  the  legitimate 
heirs  of  Joseph,  if  he  should  leave  any!  Does  it  import  a 
grant  to  the  heirs  of  the  body  of  Joseph,  indefinitely  extended } 
In  other  words,  does  the  expression,  '^  if  he  leaves  no  legiti- 
mate heira,"  mean  the  same  as  ^Mf  he  shall  die  without  issue,^' 
and  refer  to  an  indefinite  failure  of  issue,  as  the  latter  phrase 
is  held,  technically,  to  dof 

If  the  implied  devise  to  the  legitimate  heirs  of  Joseph  in 
this  case,  is  to  issue  living  at  the  death  of  Joseph^  the  devise 
over  to  David  is  good  as  an  executory  devise ;  because,  in  tliat 
case,  the  time  when  the  devise  over  is  to  take  effect,  if  at  all, 
by  the  failure  of  Joseph's  issue,  is  fixed  by  Joseph's  death. 
But  if  an  indefinite  failure  of  issue  is  meant  by  the  words, 
^^  if  he  leaves  no  legitimate  heirs,"  then  the  devise  over  is  not 
good,  the  contingency  being  too  remote,  and  Joseph  took  an 
estate-tail,  which,  by  the  statute,  is  converted  into  a  fee  sim- 
ple absolute. 

In  determining  whether  an  estate-tail  was  created  in 
Joseph  by  the  will,  we  are  at  liberty,  and  it  is  our  duty,  to 
see  whether  such  was  the  intent  of  the  testator ;  that  is, 
whether,  by  the  words  he  used,  he  intended  to  fix  an  eventual 
failure  of  issue,  indeterminate  as  to  time,  as  the  period  when 
the  devise  over  should  take  effect. 

Mr.  Preston,  in  his  treatise  on  estates  (vol.  1,  p.  275),  speak- 
ing of  the  rule  in  SheUy*d  Case^  Btkja :  ^^  The  rule  is  not  so 
strict  as  to  control  the  manifest  intention,  if  that  intention 
steers  clear  of  the  reason  of  the  rule,  or  of  its  literal  terms. 
The  most  strenuous  advocates  for  a  proper  and  legal  applica- 
tion of  the  rule  must  admit  that  the  intention  is  to  be  col- 
lected, and,  if  clearly  expressed,  observed.  After  the  inten- 
tion is  fixed,  the  law  decides  on  the  gift;  allowing  the 
intention  to  govern,  as  often  as  it  is  clear  that  the  word  heirs 
is  not  used  as  descriptive  of  a  dass  of  legal  stcooessors^  but 
in  description  of  an  individual,  or  particular  persons ;  *  *  * 
the  true  ground  of  decision  is  the  intent  /  and  the  true  ques- 
tion is,  what  is  the  intent ;  and  the  interpretation  is  to  show 
the  intent." 
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This  18  equally  true  in  respect  to  the  conetructiou  of  terms 
and  phrases  which  have  acquired  the  technical  meaning  of  an 
indefinite  failure  of  issue.  Thus,  it  is  said  again  by  Preston, 
in  respect  to  estates-tail :  "  The  statute  de  donis  requires  the 
intention  of  the  person  who  gives  the  estate  to  be  observed, 
according  to  the  words  in  which  he  has  expressed  his  inten- 
tion."    (2  Pres.  on  Est.,  377,  378.) 

Let  us  look,  then,  at  the  words  used  by  the  testator  in  this 
case,  and  ascertain  from  them  his  intention.  Did  he  mean 
by  them  to  provide  that  the  devise  over  to  David  should, 
for  its  effect,  await  the  ultimate  failure  of  Joseph^s  issue, 
after  an  indefinite  succession  in  the  pai-ticular  line ;  or,  rather, 
that  it  should  take  effect  in  case,  at  Joseph's  death,  he  should 
leave  no  diild  or  children  surviving  him  ? 

I  am  strong!}'  inclined  to  think  that  the  latter  construction 
of  his  words  is  the  correct  one. 

It  has  already  been  observed  that  both  parties  agree  in 
understanding  the  words,  no  legitimate  heirSj  as  not  referring 
to  heirs  geneml,  but  as  restricted  to  those  descended  from 
Joseph.  This  is  undoubtedly  correct;  for  David,  to  whom 
the  devise  over  is  made,. in  case  Joseph  leaves  no  legitimate 
AeirSj  is  one  of  his  general  heirs,  and  cannot  be  intended,  in 
the  words  legitimate  Aeirsy  in  the  will,  which  gives  the  estate 
to  him  if  Joseph  leaves  no  such  heirs. 

Again,  the  word  "legitimate,''  qualifying  the  word  heirs, 
indicates  that  the  testator  did  not  use  the  word  heirs  in  its 
technical  meaning;  for,  when  so  used,  the  word  legitimate  is 
without  force  as  a  qualifying  word.  Heirs  are,  necessarily, 
legitimate.  There  can  be  no  such  thing  as  an  illegitimate 
heir.  Therefore  we  must  construe  the  word  heirs  as  having 
a  meaning  that  the  word  legitimate  will  properly  apply  to. 

In  popular  language,  heirs  and  children  are  frequently 
synonymous.  Children  may  be  legitimate  or  illegitimate. 
Heirs  cannot.  The  testator,  then,  did  not  mean  heirsy  by 
"  legitimate  heirs ;"  but  must  have  meant  legitimate  children. 
We  cannot  say,  either,  that  he  meant  heirs  of  his  body,  as 
plaintiff's  counsel  insist  he  did;  for  the  word  legitimate  is 
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no  more  applicable  to  that  class  of  heirs  than  to  heirs  general. 
Both  are  necessarily  legitimate,  and  the  word  is  equally  with- 
out force  when  applied  to  qualify  either.  It  is  said  by  Pres- 
ton, ^'  that  the  word  heirs^  in  reference  to  limitations  of  legal 
estates,  may  be  a  word  of  purchase^  even  in  a  will ;  it  must, 
in  terms,  be  explained  to  be  of  the  same  import  as  children^ 
and  nsed  to  describe  them,  without  extending  to  the  whole 
line  of  successors."  (1  Pres.  on  Est,  369 ;  and  see  Rogers  v. 
liogers^  3  Wend.,  521.)  Since  the  words  "legitimate  heirs" 
have  not  acquii-ed  a  fixed,  legal  construction,  it  is  proper  to 
give  them  such  meaning  as  they  naturally  and  reasonably 
import.  It  has  often  been  admitted  that  even  the  words 
dying  without  issue^  if  construed  independently  of  theii 
fixed,  legal  effect,  and  according  to  their  obvious  and  natural 
meaning,  would  import  dying  without  leaving  surviving 
children.  (See  Anderson  v.  Jackson^  16  John.,  400;  Rogers 
V.  Rogers^  3  Wend.,  508.) 

It  is  safe,  therefore,  I  think,  to  interpret  the  words  legiti- 
mate  heirs  in  this  will  as  meaning  children^  and  to  conclude 
that  the  testator  looked  to  the  death  of  Joseph,  without  leav- 
ing children  surviving  him,  as  the. event  upon  which  the 
devise  to  David  was  to  take  effect. 

This  intent  is  further  indicated  by  the  use  of  the  word 
leaves.  "  But  if  he  leaves  no  legitimate  heirs."  The  natural 
interpretation  of  these  words  unquestionably  points  to  the 
time  of  Joseph's  death.  No  other  construction  gives  effect  to 
the  word  leaves.  The  meaning  to  be  derived  from  the  words 
used,  then,  is,  if  he  dies  leaving  no  legitimate  children  sur- 
viviftg  him. 

As  already  observed,  the  technical  term  heirs  is  so  qualified 
by  the  word  legitimate  as  to  lose  its  technical  meaning.  So 
that  in  the  construction  above  given  to  that  word^here  is  no 
departure  from  the  strict  rule  that  "when  a  testator  uses 
technical  words  he  is  presumed  to  employ  them  in  their  legal 
sense,  unless  the  context  clearly  indicates  the  contrary ^^ 

In  a  note  to  the  above  rule,  as  stated  by  Mr.  Jarman,  Judge 
Hbdfield,  in  his  work  on  Wills  (1  Redfi.  on  Wills,  429),  says  *: 
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'*•  There  are  many  late  English  cases  which  seem  to  adopt  the 
more  reasonable  construction  in  regard  to  technical  language 
used  in  a  will,  that  it  shall  receive  either  a  technical  or  popu- 
lar construction,  according  to  circumstances.  *  *  *  In 
construing  tlie  autograph  will  of  an  illiterate  man  [which  the 
will  in  question  is],  the  meaning  of  technical  language  may  he 
disregarded^  but  no  word  which  has  a  clear  and  definite  opera- 
tion can  be  struck  out.  {IlalZ  v.  Warren^  9  H.  L.  Cas.,  420 ;  7 
Jur.  [N.  S.],  1089.)  The  foregoing  decisions  have  occurred 
within  the  last  few  months  in  the  court  of  last  resort  in  Eng- 
land, and  tliey  seem  to  us  to  evince  a  determination  not  to 
allow  technical  rules  of  construction  to  overbear  and  break 
down  all  the  better  instincts,  and  involuntary  sentiments  of 
common  sense,  and  the  common  experience  of  mankind,  even 
in  the  construction  of  wills,  and  we  hail  the  omen  with  no 
slight  gratification."  And  it  was  said  by  Savage,  Oh.  J.,  in 
Patterson  v.  EUis  (11  Wend.,  292) :  "  It  is  true  that  both  in 
England  and  in  this  country  courts  have  anxiously  seized  upon 
any  expression  or  circumstance  in  the  will  which  would  limit 
the  generality  of  the  expression  dying  without  issue  or 
for  want  of  issue^  and  confine  it  to  issue  living  at  the  death 
of  the  first  taker." 

Although  the  spirit  of  many  of  the  earlier  English  cases 
might  seem  to  lead  to  the  strict  construction  of  the  words, 
here  in  question,  contended  for  by  plaintiff's  counsel,  as 
referring  to  an  indefinite  failure  of  issue,  still,  in  view  of  the 
different  circumstances  attending  property  and  its  transmission 
in  this  country  as  compared  with  those  in  England,  of  the 
plain  and  obvious  intent  of  this  illiterate  testator,  derived 
from  the  natural  construction  of  his  language,  and  of  the 
greater  freedom  of  the  courts  ip  the  more  recent  decisions 
from  the  strict  adherence  to  technical  constructions,  I  am 
unable  to  avoid  the  conclusion  that  the  natural  construction 
of  the  words  should  prevail  over  the  technical,  and  effect  bo 
given  to  the  devise  aceoi^ding  to  such  natural  construction, 
which,  instead  of  creating  an  estate-tail  in  Joseph,  gives  him 
only  a  life  estate,  with  remainder  to  his  children  surviving 
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liini  in  fee,  and  in  default  of  such  children  then  such  remain- 
der to  David  in  fee. 

I,  therefore,  think  the  referee  was  in  error  in  holding  that 
"  the  will  of  Isaac  Lytle  gave  an  estate-tail  to  Joseph  Lytle," 
and,  consequently,  in  error  in  giving  judgment  for  the  plain- 
tiffs, so  far  as  that  ground  of  judgment  is  concerned. 

This  brings  me  to  consider  the  other  ground  of  recovery 
relied  upon  by  the  plaintiffs,  which  is  the  claim  to  the  pro- 
•  perty  through  the  sheriff's  deed  to  Joseph. 

Two  judgments  against  Isaac  Lytle  were  proved  by  the 
records  thereof;  one  of  the  date  of  May  22d,  1816,  for  ninety- 
eight  dollars  and  twenty-seven  cents,  the  otiier  of  the  date  of 
May  19th,  1817,  for  $225.10.  The  only  evidence  of  the  issu- 
ing of  execution  upon  either  judgment  is  the  production  of 
the  register  of  the  attorney  in  the  last  judgment,  who  was 
dead,  stating  a^./a.  issued  on  the  judgment  December  5th, 
1817.  The  sherift''8  deed  to  Joseph,  dated  December  16, 
1828,  which  was  put  in  evidence,  recites  executions.  I  am 
inclined  to  think  the  evidence  of  the  issuing  of  an  execution 
upon  one  of  the  judgments  was  sufficient.  {Leland  v.  Came- 
T07i^  31  N.  Y.,  115.)  But,  admitting  that  to  be  so,  the 
purchase  by  Joseph  Lytle  at  the  sheriff's  sale  was  clearly 
inoperative  to  invest  him  with  any  title,  except  a  trust.  The 
referee  has  found  ^'  that  said  Joseph  Lytle,  at  the  time  of  the 
said  sheriff's  sale,  had  in  his  hands,  power,  or  control,  as  an 
acting  executor  of  the  last  will  and  testament  of  said  Isaac 
Lytle,  deceased,  personal  property,  of  the  said  Isaac,  more 
than  sufficient  to  pay  and  discharge  the  judgment  and  execu- 
tion upon  which  said  sale  was  made,  and  which  was  applica- 
ble to  that  purpose ;  and,  also,  that  said  purchase  by  said 
Joseph  Lytle  of  said  real  estate  at  said  sheriff's  sale  was 
fraudnlent." 

Here  is  not  only  the  breach  of  duty  in  the  trustee  in  pur- 
chasing property  which  be  is  bound  to  protect  for  the  benefit 
of  his  cestuis  que  trust  (for  the  executor  is  trustee  for  heirs 
and  devisees,  as  well  as  distributees  and  legatees  {Fax  v. 
Mackrethy  1  Leading  Cas.  in  Eq.,  172,  211,  212,  and  notes)^ 
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but  in  his  purchase  there  is  actual  fraud  against  those  enti- 
tled under  the  will.  Instead  of  paying  the  judgment  and 
execution  with  funds  which  he  had  in  his  hands,  which  it  was 
bis  duty  to  apply  to  its  payment,  he  fraudulently  omitted  to 
pay  them  in  order  to  procure  a  sale  of  the  farm  that  he 
might  become  the  purchaser,  and  thereby  defraud  the  devisees 
thereof;  and  that,  too,  by  the  payment  of  a  sum  so  insignifi- 
cant as  greatly  to  enhance  the  grossness  and  wickedness  of  the 
fraud ;  for  the  sum  bid  and  paid  by  him  for  this  farm  of  237 
acres  was  only  twenty-eight  dollars  and  twenty-six  cents, 
which,  presumptively,  is  all  that  was  due  upon  the  judg- 
ments. 

The  circumstance  that  such  a  purchase  is  not  absolutely 
void,  but  voidable  only,  is  no  obstacle  in  defendant's  way 
against  retaining  the  premises  which  he  derived  from  David, 
the  devisee  thereof,  in  the  will.  He  acquired  all  David's 
interest  in  the  premises  under  the  warranty  deed  of  David  to 
him  and  his  brother,  and  his  brother's  release  to  him  (1  R. 
S.,  748,  §  1,  1st  ed.);  and  he  may,  under  the  Code,  set  up  the 
equitable  defence  arising  out  of  Joseph's  fraudulent  act,  which, 
at  most,  made  him  but  a  trustee  for  David.  And  in  setting 
it  up  as  such  defence,  he  is  in  position  to  avoid  Joseph's  title 
equally  as  if  he  were  proceeding  as  plaintiff  to  do  it. 

David's  taking  a  deed  from  Cornelia  Lytle,  to  whom  Joseph 
devised  a  life  estate,  does  not  bar  him  from  denying  Joseph's 
title,  nor  plaintiffs'  under  him.  The  deed  is  only  a  quitclaim, 
and  does  not  estop  him  or  his  grantees  from  disputing  the 
title  of  his  grantor  even,  much  less  that  of  plaintiffs,  who  do 
not  claim  through  the  grantor.  {Sparrow  v.  Kingman^  1 
Coms.,  242.)  The  taking  of  the  deed  from  Cornelia  is  no 
such  acknowledgment  of  Joseph's  title,  then,  as  to  operate  as 
an  election,  on  David's  part,  to  submit  to  the  wrong;  and, 
moreover,  this  is  no  case  for  an  election. 

Neither  has  there  been  any  acquiescence  on  the  part  of 
David  or  defendant.  The  taking  of  the  deed  from  Cornelia 
was  void,  as  from  it  no  admission  of  Joseph's  title  was 
implied.     The  fact  that  in  the  deed  the  will  of  Joseph  is 
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referred  to  docs  not  operate  as  such  admission.  That  refer- 
ence is  only  made  for  description  of  the  premises  and  not  of 
the  estate  purchased.  And  since  such  deed,  March  18,  1829, 
David  and  his  grantee,  the  defendant,  have  been  in  the  full 
possession  and  enjoyment  of  the  premises.  There  has,  there- 
fore, been  no  acquiescence  in  Joseph's  title. 

But  if  there  had  been,  as  neither  Joseph  nor  his  devisees 
can  claim,  except  through  Iiis  manifest  fraud,  nO  lapse  of  time 
will  be  held  sufficient  to  prevent  a  court  of  equity  from  giv- 
ing relief.  In  the  late  case  of  Bowen  v,  Evans  (House  of 
Lords  Ciises,  257, 282)  the  lord  chancellor  (Cottenuam)  stated 
the  principle  as  follows  in  regard  to  the  setting  aside  of  remote 
transactions  on  the  ground  of  fraud :  "  Upon  fraud  clearly 
established,  no  lapse  of  time  will  protect  the  parties  to  it  or 
those  who  claim  under  them  against  the  jurisdiction  of  equity 
depriving  them  of  the  effects  of  their  plunder."  {Fox  v. 
MacJcethy  i  Lead.  Gas.  in  Eq.,  219,  notes.) 

It  is  not  a  case  for  the  application  of  the  statute  of  limita- 
tions against  the  defendant  in  sustaining  his  possession  and 
the  right  thereto.  Before  the  Revised  Statutes  the  statute  of 
limitations  did  not  apply  to  courts  of  equity,  although  that 
court  adopted  it  as  a  fit  and  convenient  rule,  not  applying  it, 
however,  in  cases  of  fraud  or  trust.  {Murray  v.  Carter^  20 
John.,  583 ;  Deoouche  v.  Saveiier^  3  John.  Ch.  E.,  215.) 

David,  having  obtained  the  possession  before  the  adoption 
of  the  rule  by  the  Revised  Statutes,  has,  with  his  grantees, 
been  in  possession  ever  since.  He  and  they  are  not  within 
the  reason  of  the  rule.  Moreover,  it  is  decided  that  this  sta- 
tute does  not  apply  to  cases  where  the  cause  of  action  accrued 
before  the  Revised  Statutes  went  into  effect.  (  Williams  v. 
Field,  2  Sandf.  Ch.  R.,  534 ;  Calkins  v.  Calkins,  3  Barb., 
305 ;  and  see  Didier  v.  Davidson,  2  Barb.  Ch.  R.,  477,  484 ; 
Van  Allen  v.  FeUz,  1  Keyes,  332 ;  and  Lansing  v.  Blair,  43 
N.  Y.,  48.) 

The  defence,  then,  made  to  plaintiff's  claim  of  the  title 
obtained  by  Joseph  under  the  sheriff's  deed,  is  legitimate  and 
effectual.    It  is,  in  effect  merely  that  plaintiffs  have  the  bare 
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legal  title,  coupled  with  no  interest,  while  the  defendant  has 
the  equitable  title  and  the  entire  interest  in  the  premises. 

Under  the  Code  there  can  be  no  doubt  of  the  sufficiency  of 
such  a  defence  to  an  action,  brought  by  the  party  having  the 
legal  title  against  one  having  the  equitable  title,  to  recover  the 
premises. 

Upon  the  whole  case  I  am  of  the  opinion  that  the  plaintiffs 
were  not  shown  to  be  entitled  to  recover,  and  that  the  judg- 
ments in  their  favor  respectively  are  erroneous,  and  should  be 
revei*sed  and  new  trial  granted,  with  costs  to  abide  the  event, 
and  that  the  order  of  reference  should  be  vacated. 

Potter  and  Daxiels,  JJ.,  concur. 

Judgment  reversed. 


8abah  J.  MoCabtt,  Bespondent,  v.  Seth  H.  Tebby  et  al. 

and  RoBEBT  Dinning,  Appellants. 

(GsKBBAL  Teioc,  Thibo  Dbpabtment,  Septembeb,  1872.) 

The  only  purposes  to  which  a  power  of  sale,  to  the  executor,  contftinea  In 
a  will  could  be  applicable,  being  the  payment  of  debts  and  legacies  and 
to  carry  into  effect  a  devise  to  him  of  the  real  estate  in  trust,  the  doc- 
trine of  equitable  conversion  of  the  real  into  personal  is  not  applicable 
where  the  personal  estate  is  sufficient  for  the  payment  of  the  debts,  &c, 
and  the  devise  has  been  declared  invalid.  ^The  rule  eessante  roHoM 
legis  eessat  ipwt  lex  applies  in  such  case. 

It  ieems  there  would  be  no  equitable  conversion  in  such  case,  even  if  the 
executor  were  directed  to  sell  the  real  estate. 

The  act  of  November  26,  1827,  authorizing  certain  resident  aliens  to  take 
and  hold  real  estate,  conferred,  it  teems^  upon  their  heirs  the  right  to 
inherit,  notwithstanding  their  own  alienage. 

But  that  nile  does  not  apply  to  a  case  where  the  ancestor  afterward 
became  a  naturalized  citizen.  After  his  naturalization  he  held  his  pro- 
perty, not  under  the  act,  but  under  the  same  law  as  eveiy  other  citizen, 
and  alien  heirs  could  not,  therefore,  inherit  from  him,  unless  he  had 
complied  with  the  provisions  of  1  R.  S.,  719,  720. 

The  place  of  birth  cannot  be  proved  by  hearsay,  e.  g.,  by  declarations  of 
parents,  although,  it  seems,  pedigree  may  be. 
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Appkal  from  a  judgment  entered  upon  a  decision  at  Spe- 
cial Term. 
The  facts  are  fully  stated  in  the  opinion  of  Pa.bkeb,  J. 

E,  Cowenj  for  plaintiff. 

James  Gibson^  for  defendants. 

Present — Milleb,  P.  J.,  Pottkb  and  Parkkb,  JJ. 

By  the  Court — Parker,  J.  This  action  is  brought  to 
recover  possession  of  a  certain  farm  in  the  town  of  Argyle, 
in  the  county  of  Washington,  of  which  Thomas  Murray  died 
seized. 

Tliomas  Murray  was  a  native  of  Ireland,  and  came  to  this 
country  prior  to  1825.  In  January,  1825,  he  purchased  and 
took  a  conveyance  of  the  farm  in  question,  and  continued  to 
hold  and  occupy  it,  residing  in  the  town  of  Argyle  from  that 
time  until  his  death,  which  occurred  November  16,  1869. 

He  left  no  widow  or  child  surviving  him.  It  was  conceded 
that  all  his  relatives  are  aliens,  except  the  plaintiff,  his  sister, 
and  Washmgton  Murray,  his  nephew.  The  plaintiff  was  bom 
in  Irelan<5«  but  became  a  citizen  by  marriage  with  a  native  of 
the  United  States,  by  virtue  of  the  law  of  congress,  approved 
February  10,  1855.  The  question  of  Washington  Murray's 
citizenship  is  disputed. 

Thomas  Murray  was  authorized  to  hold  real  estate  by  an 
act  passed  November  26,  1827,  and  was  naturalized  and 
became  a  citizen  of  the  United  States  December  8, 1836. 

The  defendant.  Dinning,  is  in  possession  of  the  premises, 
claiming  under  a  deed  from  Washington  Murray.  The 
defendants,  Terry,  Oapp  and  Hitchcock,  claim  some  interest 
in  the  premises,  as  trustees,  nnder  the  will  of  Thomas  Mur- 
ray. This  will,  after  bequeathing  certain  legacies,  gave  the 
residue  of  the  testator's  property  to  said  Terry,  Clapp  and 
Hitchcock,  upon  certain  trusts  which  have  been  adjudged  void 
by   tills  court ;  and  as  to  such  residuary  property,  which 
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includes  the  farm  in  question,  the  said  Thomas  Murray  died 
intestate. 

The  will  also  contains  the  following  clause:  "Lastly,  I  do 
hereby  appoint  Seth  H.  Terry,  <fec.,  executors  of  this  my  last 
will  and  testament,  with  full  power  to  sell  all  my  estate,  and 
convey  the  same."  The  personal  property  is  sufficient  to  pay 
all  debts  and  legacies,  and  no  sale  has  been  made  of  any  of 
the  real  estate  under  the  power  in  the  will. 

The  cause  was  tried  before  a  justice  of  this  court  without  a 
jury,  and  a  decision  made  and  judgment  given  in  favor  of 
the  plaintiff  for  the  recovery  of  the  premises  claimed. 

The  appellants  claim  that,  by  virtue  of  the  power  of  sale  to 
the  executors,  there  is  an  equitable  conversion  of  the  real 
estate  to  personal,  which  is  to  be  distributed  to  the  next  of  kin 
of  Thomas  Murray,  both  aliens  and  citizens.  I  think  the  court 
below  held  correctly  in  deciding  that  there  was  no  equitable 
conversion  of  the  farm  into  personal  property. 

There  was  personal  property  sufficient  to  pay  the  debts  and 
legacies.  The  residuary  devise,  for  which  alone  the  sale 
authorized  was  necessary,  has  been  declared  void ;  and  even  if 
the  executors  had  been  directed  to  sell  and  distribute  the  pro- 
ceeds to  the  charitable  uses  indicated  in  the  clauses  of  the  will 
pronounced  invalid,  as  the  object  of  the  power  has  failed,  the 
effect  of  such  direction  upon  the  character  of  the  fund  must 
also  fail.  The  heir  is  not  divested  by  the  void  devise,  and  the 
reason  for  the  conversion  does  not  arise,  and  the  maxim,  ces- 
sante  ratione  legia^  cessat  ipsa  lex^  applies.  {Jackson  v.  Jan- 
serij  6  John.,  73 ;  Sharpsteen  v.  TilloUy  3  Cow.,  651 ;  Hawley 
y.  James^  7  Paige  R.,  213 ;  Wood  v.  Keyes^  8  id.,  365 ;  Bogeri 
V.  Jlertdl,  4  Hill,  492 ;  Wright  v.  Trustees,  die.,  1  Hoffm., 
202 ;  White  v.  Howard,  46  N.  T.,  144.) 

There  is,  then,  in  the  power  given  to  the  executors  to  sell^ 
no  obstacle  in  the  way  of  the  plaintiff's  recovery. 

In  regard  to  the  citizenship  of  Washington  Murray,  I  am 
also  inclined  to  think  the  court  below  was  right  in  holding 
him,  under  the  proof,  an  alien.  There  is  no  evidence  of  his 
ever  having  resided  in  Argyle,  where  it  is  alleged  he  was 
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born,  nor  in  any  part  of  the  United  States.  lie  has  no 
recollection  of  ever  having  done  so.  The  declarations  of  his 
parents  to  him,  or  to  others,  that  he  was  born  in  Argyle  is 
but  hearsay,  and  not,  within  the  rnle,  admissible.  '^  Although 
a  pedigree  may  be  proved  by  hearsay,  the  place  ofhirth  can- 
not." {Jackson  v.  Msj  6  Cow.,  320 ;  Hex  v.  Inhabitants  of 
Erith,  8  East,  539;  1  Phil.  Ev.,  with  C.  &  II.'s  notes, 
Edwards'  ed.,  252,  253 ;  Mima  Queen  v.  Jlepbum^  7  Cranch, 
291 ;  Braintres  v.  IlingKain^  1  Pick.,  245 ;  Wilmington  v. 
Burlington^  4  Pick.,  174.) 

It  is  insisted  by  the  defendant's  counsel  that,  nnder  the  act 
of  1827,  authorizing  Thomas  Murray  to  hold  real  estate,  his 
alien  heira  can  take  equally  with  the  plaintiff,  who  is  a 
citizen.  "This  act,"  say  the  counsel,  "enabled  the  testator 
not  only  to  hold  the  lands  but  to  transmit  them,  by  descent, 
to  his  alien  heirs ;  and  this  right  is  not  affected  by  his  subse- 
quent naturalization." 

The  portion  of  the  act  bearing  upon  this  question  is  as 
follows:  "And  that  the  title  to  any  lands,  tenements  or 
hereditaments,  heretofore  purchased  or  acquired  by  any  of 
the  above  named  persons,  shall  not  be  impeached  or  defeated 
by  reason  of  his,  her  or  their  alienage ;  but  the  same  is  hereby 
vested  in  each  and  every  of  the  said  persons,  his,  her  or  their 
heirs  or  assigns,  in  like  manner  as  if  he,  she  or  they  had  been 
citizens  of  this  State.  *  *  *  And  provided,  also,  that, 
in  case  either  of  the  persons  named  in  this  act  shall,  after  the 
expiration  of  six  years  from  the  passing  of  this  act,  be  alive, 
and  not  naturalized  according  to  the  laws  of  the  United  States, 
or  shall  not  then  be  a  resident,  all  the  lands  which  such  per- 
sons may  then  hold  by  virtue  of  this  act  shall  be  vested  in 
the  people  of  this  State,  in  the  same  manner  as  if  this  act 
had  not  been  passed." 

I  am  inclined  to  think  that,  while  Thomas  Murray  was 
holding  nnder  the  authority  given  him  by  this  act,  his  estate 
would,  upon  his  death,  have  descended  to  his  alien  heirs 
equally  with  those  who  were  citizens.  {GoodeU  v.  Jackson^ 
20  John.  R.,  707-709 ;  Jackson  v.  Adams^  7  Wend.,  367  ■ 
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Duke  of  Cumlerland  v.  Graves^  3  Seld.,  305.)  And  wliether 
tliQ  court  was  right  in  holding  that  the  defendant's  case  is 
not  aided  by  the  statute,  because  Thomas  Murray  failed  to 
become  naturalized  within  the  six  years  specified  in  the  act, 
notwithstanding  his  continued  residence,  it  is  not  necessary 
to  determine;  for,  after  he  did  become  naturalized,  as  the 
court  correctly  held,  he  no  longer  held  under  the  act,  but 
under  the  law  by  which  every  citizen  held ;  and  the  alien 
heirs  of  a  citizen  cannot,  except  upon  compliance  with  certain 
statutory  conditions,  inherit  his  lands  lying  in  this  State. 
(1  R.  S.,  719,  §  8,  and  720,  §  17,  Ist  eA.\  Larreau  v.  Davig- 
non,  5  Abb.  [N.  S.],  367;  Duke  of  Cumberland  v.  Graves^ 
3  Seld.,  311.) 

As  to  the  defendants  Terry  and  others,  trustees,  the  decision 
made  by  this  court  in  Terry  v.  McCarty^  holding  the  devise 
uuder  which  they  claim  invalid,  is  an  answer  to  their  claim 
of  an  interest  in  the  premises. 

The  judgment,  that  the  plaintiff  is  entitled  to  recover  the 
premises,  is  right  and  should  be  affirmed,  with  costs. 

Miller,  P.  J.,  and  Potter,  J.,  concur. 

Judgment  affirmed. 


The  PREsroENT  or  the  Ukion  Bridge  Company,  Appellant, 
V,  The  Trot  and  Lansinobttrgh  Bailroad  Ooxpant, 
Kespondent. 

(General  Tbrk,  TmiiD  Department,  Noveubbr,  1873.) 

If  a  committee  of  three  directors  has  discretionary  power  for  the  execution 
and  delivery  of  a  lease  of  the  corporate  property,  two  of  the  members 
may  seal  it  with  the  corporate  seal,  where  the  third  is  absent,  but  has 
approved  its  terms  and  concurred  with  the  others  in  directing  its  engross- 
ment for  execution.  So  hMy  one  of  the  members  executing  being 
president  of  the  corporation  and  custodian  of  its  seal. 

And  the  signature  of  the  two  members  and  sealing  by  them  is  sufficient 
execution. 

And,  it  seems,  the  corporate  seal  being  properly  affixed,  no  rignature  was 
necessary  to  the  valid  execution  of  the  corporate  lease. 
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Where  the  resolution  appointing  the  committee  provided  for  a  lease  for 
a  certain  term  of  years,  and  tlie  lease,  as  executed,  was  for  an  indefinite 
time,  held,  that  the  company  afterward  ratified  the  lease,  as  executed,  by 
suficring  the  lessee  to  act  upon  it  to  its  damage,  by  the  receipt  of  rent 
and  other  acts  recognizing  its  existence. 

A  contract  made  by  a  corporation  in  violation  of  the  terms  of  its  chartc 
is  ultra  vires^  and  void  as  against  public  policy. 

Corporations  may  invoke  the  aid  of  the  court  to  relieve  them  from  theii 
illegal  contracts  in  like  manner  as  individuals. 

In  general,  where  parties  ctmtracting  illegally  are  in  pari  delieiOy  courts  of 
equity  will  not  interfere  to  grant  relief  to  either.  But  where  the 
agreement  is  against  public  policy,  the  fact  that  the  relief  is  asked  by  a 
party  who  is  par(icep»  criminia  is  not,  in  equity,  material,  because  the 
public  interest  requires  that  relief  should  be  given,  and  it  is  given,  to 
the  public  through  the  party. 

Accordingly  h^ld^  that  a  contract,  0.  ^.,  a  lease  made  by  a  railroad  com- 
pany for  the  purpose  of  extending  its  road  beyond  the  terminus  fixed  by 
Its  charter,  was  ultra  vires,  and  void  as  against  public  policy,  and  should 
be  set  aside  by  the  courts  on  the  application  of  one  of  the  parties. 

But,  heldf  the  court  would  not  relieve  the  parties  further  than  the  public 
interest  required,  and,  therefore,  that  no  recovery  could  be  permitted 
for  the  use  of  the  property  leased,  previous  to  its  beiug^declared  invalid. 

Z,  Tronainj  for  the  plaintiff. 

£\  Coweriy  for  the  defendant 

Present — Miller,  Potter  and  Parker,  J  J. 

Parker,  J.  This  action  was  brought  to  obtain  a  judg- 
ment, declaring  a  certain  writing  purporting  to  be  an  agree- 
ment, or  lease  between  tlie  parties,  void,  and  perpetually 
enjoining  the  defendants  from  crossing  the  bridge  of  the 
plaintiffs  on  the  rails  laid  by  defendants,  and  to  recover  the 
amount  which  plaintiffs  allege  defendants  have  become  liable 
to  pay  on  account  of  the  crossing  of  said  bridge  for  some  time 
prior  to  the  commencement  of  the  suit. 

The  action  was  tried  at  the  Saratoga  circuit  before  a  jus- 
tice of  this  court  and  a  jury.  The  jury  was  discharged,  with 
the  consent  of  the  parties,  at  the  close  of  the  evidence,  and 
the  case  reserved  for  the  consideration  of  the  justice,  whc 

Lansikg — Vou  VII.  31 
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subsequently  rendered  his  decision  dismissing  the  complaint 
upon  the  merits,  with  costs  to  defendants.  From  the  judg- 
ment entered  upon  the  dismissal  of  the  complaint  the  plain- 
tifi's  appeal. 

It  appears  from  the  findings  of  the  justice  that  the  plaintiffs 
are  a  bridge  company  duly  incorporated  under  the  laws  of 
this  State,  and  as  such  owned  and  maintained  a  toll  bridge 
over  the  Hudson  river  between  the  village  of  Waterford,  in 
the  county  of  Saratoga,  and  the  village  of  Lansingburgh,  in 
the  county  of  Rensselaer ;  that  the  defendants  are  a  railroad 
corporation,  duly  organized  for  the  purpose  of  constructing 
and  operating  a  railroad,  as  declared  in  its  articles  of  associa- 
tion, ^'  from  some  point  in  the  village  of  Lansingburgh  to 
some  point  in  the  city  of  Troy,  hereafter  to  be  fixed  and 
located,"  and  its  articles  further  declare  ^^  that  the  said  road 
will  bo  constructed  entirely  within  the  county  of  Kensselaer ;" 
that  on  the  thirty-first  day  of  May,  1862,  tlie  plaintiffs' 
directors,  at  a  meeting  of  their  body  duly  called,  adopted  a 
resolution  appointing  Isaac  McConihe,  Charles  S.  Douglass 
and  William  B.  Douglass  a  committee  with  power  to  enter 
nto  and  complete  and  execute  a  contract  with  defendants,  if 
they  should  think  it  for  the  interests  of  the  plaintiffs,  grant- 
ing to  the  defendants  the  privilege  of  crossing  the  bridge  of 
the  plaintiffs  with  horse  power  for  a  term  of  years,  to  be 
agreed  upon  by  the  defendants  and  said  committee,  and  for 
such  compensation  and  on  such  conditions  as  such  parties 
might  agree  upon ;  that  all  the  members  of  the  committee 
nanied  in  said  resolution  met  a  committee  of  three  persons 
duly  appointed  and  empowered  on  the  part  of  the  defendants, 
and  said  committee  at  said  meeting  deliberated  and  nego- 
tiated upon  tlie  subject-matter  of  such  resolution ;  that  at  the 
time  of  such  deliberation  and  negotiation,  and  upon  consulta- 
tion with  all  the  members  of  each  committee,  and  with  the 
approval  of  Charles  S.  Douglass  and  William  B.  Douglass,  his 
associates  upon  the  committee  so  appointed  by  the  plaintiffs, 
the  said  McConilie  reduced  to  writing  the  terms  of  a  contract 
between  the  parties  then  agreed  upon,  which  writing  was 
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submitted  to  and  approved  by  each  and  all  of  the  members  of 
said  committees ;  that  in  consequence  of  interlineations  in  said 
writing  it  was  agreed  between  said  committees  that  he  (the 
said  McConilie)  should  make  duplicate  copies  thereof,  which 
should  be  executed  by  said  committees;  that  witliin  a  short 
time  thereafter  the  said  McOonihe  did  prepare  duplicate 
copies  of  said  writing  in  the  same  form  in  which  it  had  been 
so  adopted  by  said  committees,  which  were  executed  and 
delivered  by  the  said  committee  on  behalf  of  the  defendants 
under  their  hands  and  the  corporate  seal  of  the  defendants, 
and  the  same  were  executed  and  delivered  by  the  said  Isaac 
McConrhe  and  Charles  S.  Douglass  under  their  hands  and 
the  corporate  seal  of  the  plaintiffs,  but  the  same  were  never 
signed  by  tlie  said  William  B.  Douglass  for  the  reason  that 
he  was  the  resident  of  a  foreign  county  and  was  obliged  to 
return  to  his  residence  before  said  copies  were  prepared  ;  that 
afterward,  in  the  year  1862,  the  defendants  constructed 
their  track  across  the  bridge  of  the  plaintiffs,  under  and  in 
pursuance  of  said  written  agreement;  that  before  said 
work  was  done  the  plaintiffs  furnished  to  their  superin- 
tendent a  copy  of  said  written  agreement  and  instructed 
him  to  superintend  the  work  for  the  purpose  of  seeing 
that  the  same  was  performed  in  obedience  to  the  require- 
ments of  said  written  agreement,  and  said  superintend- 
ent complied  with  such  instructions ;  tliat  from  the  date 
of  said  written  agreement,  and  according  to  its  terms,  the 
defendants  paid  to  the  plaintiffs  the  rent  or  toll  reserved 
thereby  up  to  July,  1868,  and  the  plaintiffs  received  the  same, 
under  and  by  virtue  of  said  written  agreement,  with  know- 
ledge, by  their  directors,  of  the  manner  in  which  said  contracts 
were  executed,  and  the  defendants  performed  the  same  on 
their  part;  also,  that  on  the  Ist  day  of  June,  1864,  the 
plaintiffs,  at  a  meeting  of  the  board  of  directors,  adopted  and 
entered  on  their  book  of  minutes  a  preamble  and  resolution, 
reciting  that  by  the  contract  between  these  parties  the 
defendants  were  restricted  to  the  passage  of  their  cars  across 
the  plaintiff's  bridge  upon  a  walk  of  the  horses,  and  com- 
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plaining  that  defendants  liad  permitted  their  cars  to  be  driven 
ucross  faster  than  a  walk,  to  the  injnrj  of  the  bridge,  and 
directing  their  president  to  seek  the  enforcing  of  the  terms 
of  the  contract  in  that  respect;  that  the  contract,  so 
referred  to,  was  the  same  contract  so  executed  as  aforesaid  ; 
that  the  defendants,  iu  reliance  on  said  agreement,  have 
expended  large  sums  of  money  in  constracting  their  track 
across  said  bridge,  and  in  furnishing  additional  horses  and 
equipments  for  its  operation  ;  that  until  about  June,  1868, 
plaintiffs  did  not,  in  any  mode,  dissent  from  said  agreement, 
or  intimate  that  it  was  invalid  for  imperfect  execution,  or  for 
any  other  cause ;  and  defendants  acted  under  the  same  in 
good  faith ;  that  in  June,  1868,  plaintiffs  repudiated  said 
agreement  upon  the  ground  that  it  was  not,  on  their  part, 
properly  executed,  and  served  upon  defendants  a  notice  to 
quit,  and  from  that  time  have  refused  to  receive  the  rent  or 
toll  reserved  by  said  agreement. 

As  matter  of  law  the  justice  concluded  that  the  plaintiffs 
are  not  entitled  to  the  relief  demanded  in  the  complaint,  or 
any  part  thereof,  and  that  the  defendants  are  entitled  to  a 
judgment  dismissing  the  complaint  on  the  merits,  with  costs. 

The  plaintiffs  insist,  in  the  first  place,  that  the  agreement 
is  void  for  the  reason  that  it  was  signed  by  but  two  out  of  the 
three  members  of  the  committee  on  the  part  of  the  bridge 
company. 

As  the  agreement  was  executed  by  two  of  the  three  com- 
mitteemen by  signing  their  names  and  impressing  upon  it  the 
corporate  seal,  it  being  found  that  the  third  member  of  the 
committee  concurred  in  the  agreement  as  it  was  written,  and 
in  the  undertaking  that  the  duplicate  copies  to  be  made 
should  be  executed,  I  think  it  may  well  be  held  that  the  exe- 
cution thus  made  was  sufficient  to  bind  the  company. 

Under  such  circumstances  it  cannot  he  said  that  the  cor- 
porate seal  was  not  properly  affixed  to  the  instrument.  And 
if  it  was  properly  so  affixed  it  was  a  sufficient  execution, 
without  the  signature  of  either  member  of  the  committee. 
(3  John.,  220 ;  3  Bos.  &  Pul.,  806 ;  15  Wend.,  258.) 
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'*  Tlie  seal  of  a  corporation  aggregate,  affixed  to  a  deed,  is 
of  itself  prima  facie  evidence  tliat  it  was  affixed  by  the 
authority  of  the  corporation,  especially  if  proved  to  have 
been  put  to  the  deed  by  an  officer  who  was  intrusted  by  the 
corporation  with  the  custody  of  such  seal."  {Lovett  v.  Steam 
Saw-miU  Ass^n^  6  Paige,  64,  56.)  In  that  case  the  seal  was 
affixed  by  the  president  of  the  company,  and  Cowen,  vice- 
chancellor,  said  in  the  same  case,  p.  56 :  ^'  Proof  that  the  com- 
mon seal  was  affixed,  by  no  matter  wliom,  is  enough,  a  fortiori^ 
when  it  is  affixed  by  the  head  officer  of  the  corporation." 

In  the  case  at  bar,  it  sufficiently  appears  that  the  seal  was 
affixed  by  the  two  members  of  the  committee  who  signed  the 
agreement,  of  whom  one,  McConihe,  was  president  of  the 
company,  and  had  the  custody  of  the  seal.  Although  W.  B. 
Douglass  did  not  remain  to  sign  the  duplicate  copies  which 
he  concurred  in  ordering  to  be  made  for  execution,  he  con- 
curred in  the  contract,  and  consented  to  the  affixing  of  the  seal. 
The  committee  performed  the  duty  with  which  they  were 
charged,  when  they  completed  the  contract  and  directed  the 
execution  of  the  duplicates  to  be  copied  from  the  original 
drafts,  in  which  they  had  concurred.  It  was  not  necessary  to 
its  execution  that  they  should  each  sign  it.  It  is  said  in 
Angel  &  Ames  on  Corp.,  §  221 :  "But  though  by  charter  a 
certain  number  of  a  board  are  required  to  concur  in  entering 
into  a  special  contract,  or  making  a  deed,  it  does  not  follow 
that  the  affixing  of  the  seal,  which  is  merely  a  ministerial  act^ 
may  not  be  done  by  a  less  number  than  were  at  first  compe- 
tent to  enter  into  the  contract,  provided  it  were  done  by  the 
direction  of  a  le^l  quorum." 

This  view  precludes  the  necessity  of  examining  the  question 
of  ratification,  except  so  far  as  it  affects  the  allegation  that  the 
committee  exceeded  the  powers  conferred  upon  them  by  the 
resolution,  in  not  limiting  the  time  of  the  right  given  to 
defendants  to  cross  the  bridge,  to  a  term  of  years.  As  to  this 
ground  for  declaring  the  contract  void,  it  is  a  sufficient  answer 
to  say  that  the  board  of  directors  subsequently  ratified  the 
agreement  made,  so  far  as  this  objection  is  concerned,  by 
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Buffering  defendants  to  lay  down  their  track  across  the  bridge 
under  tlie  contract,  taking  the  yearly  compensation  for  six 
yeai's,  and  by  formally  resolving  to  compel  defendants  to  con- 
form to  the  contract  in  the  matter  of  driving  across  upon  a 
walk.  It  is  too  late,  after  all  this,  for  them  to  say  that  their 
committee  exceeded  their  powers  in  conferring  upon  defend- 
ants the  right  to  cross  during  the  continnance  of  plaintiffs' 
charter.  There  can  be  no  pretence  that  the  board  was,  when 
all  these  acts  were  done,  unacquainted  with  the  terms  of  the 
agreement.  They  had  it  in  their  possession,  and  acted  in  refer- 
ence to  it  and  its  specific  provisions. 

But  again  :  it  is  urged  by  the  plaintiffs  that  the  contract  is, 
particularly  as  to  the  defendants,  ultra  vires j  in  that  it  pro- 
vides for  the  extending  of  their  railroad  beyond  the  limits  spe- 
cified in  their  articles  of  association,  and  hence,  necessarily, 
U7ilawful  and  void. 

The  Troy  and  Lansingburgh  Railroad  Company  was,  by  the 
terms  of  its  articles  of 'association,  organized  "  for  the  purpose 
of  constructing,  maintaining  and  operating  a  railroad  for  pub- 
lic use,  in  the  conveyance  of  passenger^  and  property  from 
some  point  in  the  village  of  Lansingbnrgh  to  some  point  in 
tlie  city  of  Troy,  to  be  located."  And  it  is  thereby  further 
specified,  that  "the  said  road  will  be  constructed  entirely 
within  the  county  of  Rensselaer." 

It  is  plain  that  the  agreement  in  question  was  made  for  the 
purpose  of  enabling  defendants  to  extend  and  operate  their 
railroad,  for  public  use,  beyond  the  termtnus  which  they  had 
fixed,  or  were  authorized,  under  their  charter,  to  fix,  in  the 
village  of  Lansingburgh,  and  in  the  county  of  Rensselaer, 
across  the  Hudson  river,  into  the  village  of  Waterford,  in  the 
county  of  Saratoga. 

They  had  no  right  to  build  and  operate  their  railroad,  for 
such  purpose,  beyond  the  limits  fixed  by  their  charter ;  and 
the  agreement,  by  virtue  of  which  they  did  so,  was  very 
clearly  tUtra  vires. 

As  was  said  by  Sklden,  J.,  in  JSissell  v.  ITie  M.  Sautfiem 
and  If.  Indiana  R.  H.  Companies  (22  N.  T.,  285),  "  The 
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contracts  of  corporations  which  are  not  authorized  by  tlieir 
charters  are  iUegal,  because  they  are  made  in  contravention 
of  puhlic policy ;'*^  and,  again,  "The  assuniptionof  any  unau- 
thorized power  by  a  corporation  is  a  violation  of  public 
l)olicy  and  public  right,  and,  therefore,  illegal."  (Id.,  p.  289.) 
If  the  agreement  is  illegal,  as  being  against  public  policy, 
both  parties  must  be  deemed  to  have  been  cognizant  of  that 
fact  when  it  was  entered  into.  Defendants'  powers,  in  regard 
to  the  right  to  cross  the  river  with  their  railroad,  are  set  forth 
in  their  articles  of  association,  filed  in  the  office  of  the  Secre- 
tary of  StAte.  These  articles,  constituting  defendant's  char- 
ter, must  be  deemed  known  to  plaintiflTs,  equally  as  though 
Buch  charter  was  given  by  statute. 

The  same  rule  applies  to  corporations  in  regard  to  the  right 
to  invoke  the  aid  of  the  court  to  relieve  from  illegal  contracts 
as  to  individuals.  Says  Selden,  J.,  in  the  case  last  cited 
(p.  304r) :  "  If  it  be  said  that,  in  the  case  of  illegal  contracts 
between  individuals,  each  party  is  a  participator  in  the  guilt, 
and,  hence,  the  law  will  not  interfere  to  protect  either;  this 
is  equally  true  in  respect  to  the  unauthorized  contracts  of 
corporations.  Their  powers  are  prescribed  by  statute ;  and 
every  one  who  deals  with  them  is  presumed  to  know  the 
extent  of  their  powers." 

The  parties  are,  in  respect  to  this  illegal  contract,  clearly 
in  pari  delictum  and  the  well  known  maxim,  in  such  cases,  is 
potior  est  conditio  possidentis^  et  defendentis. 

Will  the  court,  then,  listen  to  either  party  seeking  relief 
from  the  contract? 

In  general,  when  parties  are  concerned  in  illegal  agree- 
ments,  courts  of  equity,  acting  upon  the  above  maxim,  will 
not  interfere  to  grant  relief  to  either.  But  in  cases  where  the 
agreements  are  against  public  policy,  the  circumstance  that 
the  relief  is  asked  by  a  party  who  iaparticeps  criminis  is 
not,  in  equity,  material,  because  the  public  interest  requires 
that  relief  should  be  given ;  and  it  is  given  to  the  public 
through  the  party.  (1  Story's  Eq.  Jur.,  §  298.)  In  SL  John 
V.  St.  John  (11  Ves.,  p.  635)  the  court  say :  "  The  authorities 
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go  to  tliiB,  that  when  tlie  transaction  is  against  policy^  it  is 
no  objection  tliat  tlie  plaintiff  himself  was  a  party  in  that 
transaction  M'liich  is  illegal.  In  Shedy  v.  Ferries^  in  the 
Court  of  Exchequer,  a  few  years  ago,  the  case  of  a  marriage 
orocage  bond,  the  plaintiff  was  a  party  to  the  transaction — 
particfj)S  crirninis ;  but  the  court  held  that  when  the  relief 
is  upon  the  policy  of  the  law,  that  is  not  material,  the  public 
interest  requires  that  the  relief  should  be  given ;  and  it  is 
given  through  that  party."  (See,  uisOy^  Jackson  v.  Mitchell^ 
13  Ves.,  687.)  And  in  note  4  to  the  case  of  Ilatch  v.  Hatch 
(9  Ves.,  299,  Sumner's  ed.)  it  is  stated  as  follows :  "  In  deliver- 
ing his  judgment,  in  Gilbert  v.  Cliudleighy  Lord  IIardwickk 
(as  appears  from  Mr.  Forrester's  MS.)  expressed  himself  as 
follows :  *  It  was  urged  for  the  defendant  that  this  is  a  bill 
brought  by  one  of  the  parties  to  a  corrupt  agreement  against 
a  representative  of  the  other,  who  is  a  stranger  to  it;  and 
that,  though  an  executor  might  have  claim  to  reHef  for  the 
sake  of  providing  assets,  yet  the  court  w  ill  show  no  favor  to 
either  of  the  parties  themselves.  But  the  truth  is  that,  in 
these  cases  of  violations  of  public  policy,  it  is  indifferent  who 
stands  before  the  court  if  the  intc-ition  of  the  contract  be 
evident;  because  the  court  does  not  regaixi  the  state  and 
oondition  of  the  parties  so  much  as  the  nature  of  the  contract 
and  the  public  good.'  The  contract  thus  in  question  was  a 
security,  given  as  a  consideration  for  procuring  the  obligor  a 
public  office." 

If  the  contract,  in  the  case  at  bar,  was  illegal,  as  wo  have 
above  held  it  to  be,  and  if  plaintiffs  are  not  precluded  from 
invoking  the  assistance  of  the  court  for  relief,  as  the  cases 
referred  to  seem  to  establish,  then  I  think  the  plaintiffs  wero 
entitled  to  relief  against  the  illegal  contract,  to  the  extent 
of  having  it  decreed  void,  and  the  defendants  perpetually 
enjoined  from  running  their  cars  across  plaintiffs'  bridge 
under  or  by  virtue  of  it. 

As  to  the  demand  in  the  complaint,  that  defendants  be 
adjudged  to  pay  plaintiffs  for  the  use  of  the  bridge,  I  do  not 
see  how  that  can  well  be  granted.     The  court  gives  relief  tG 
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the  plaintiffs  only  so  far  as  the  public  interest  requires;  if 
declares  the  contract  void,  and  prohibits  the  defendants  from 
further  enforcing  it,  and  thereby  violating  their  public  duty, 
but  will  not  proceed  further  in  behalf  of  the  pariicepa 
criminU. 

"Even  in  cases  of  a  preiniufn  pwliciticB^^^  says  Judge 
Stoey,  "the  distinction  has  been  constantly  maintained 
between  bills  for  restraining  the  woman  from  enforcing  the 
security  given,  and  bills  for  compelling  her  to  give  up  pro- 
perty already  in  her  possession  under  the  contract.  At  least, 
tjiere  is  no  case  to  be  found  where  the  contrary  doctrine  has 
been  acted  upon,  except  where  creditors  were  concerned." 
(1  Story's  Eq.  Jur.,  §  299.)  See,  also,  remark  of  Lord  Elden, 
in  Rider  v.  Kidder  (10  Ves.,  §  66),  to  the  same  effect. 

I  think  the  court,  at  Special  Term,  was  wrong  in  dismissing 
the  complaint,  and  am  of  the  opinion  that  a  new  trial  should 
be  granted,  with  costs  to  abide  the  event. 

MiLLEB,  P.  J.,  concurs ;  Pottee,  J.,  not  voting. 


,    7 

Benjamin  F.  Eexfobd,  Appellant,  v.  James  B.  Maequis,  |i30i 

Bespondent.  |  tsh  i4i^ 

I     "7L    '249 
(General  Term,  Third  Department,  Mat,  1872.)  |    37  Mi8*112 

A  conveyance  of  land  and  a  public-house  thereon  by  metes  and  bounds, 
concluded  thus,  "  it  behig  the  intention  of  the  party  of  the  first  part  to 
convey  twenty-one  feet  and  four  inches  of  the  north  part  of  said  public- 
house,  together  with  the  use  of  a  lane  or  pass  way,  twelve  feet  wide,  from 
the  green,  and  in  rear  of  the  said  public-house,  to  the  north  line  of  the 
lot  above  deeded,  to  be  kept  open  for  the  purpose  of  passing  to  and 
from  the  rear  of  said  public-house  to  the  public  common."  Held^  the 
premises  over  which  the  way  ran  being  included  in  the  grant  so  qualified, 
that  it  was  intended  to  except  such  premises,  other  than  the  use  thereof 
as  a  way,  from  the  deed. 

Held^  further,  that  the  use  of  the  way  was  not  reserved,  but  excepted  from 
the  deed. 

And  that  the  exception  was  for  the  benefit  of  the  grantor  and  his  assigns. 

Conveyance  of  the  use  of  a  way,  subject  to  the  rights  of  a  third  party  to 
pass  over  it,  **to  be  kept  open  as  a  passway,"  held  to  intend  that  the 
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passway  should  be  kept  open  for  the  benefit  of  the  grantor  and  his 

assigns. 
Separate  deeds  to  different  grantees,  from  the  same  grantor,  will  not  be 

construed  together  in  deteimining  rights  of  the  grantees  in  relation  to  a 

common  8u])ject-matter. 
The  plaintiff's  claim  to  a  right  of  vray  being  based  on  his  user  under  a 

grant,  and  deCendant's  acquiescence  and  recognition  of  his  right,  hdd, 

that  the  user  was  evidence  of  the  extent  of  the  right,  but  not  to  prove 

its  existence. 
The  grantee  of  a  right  of  way  to  one  piece  of  land  cannot  make  use  of  it 

to  p}i8s  into  another  and  adjacent  piece. 
Thus,  a  right  to  use  a  way  from  a  common  to  the  boundary  line  of  a  par- 
ticular lot  will  not  authorize  communication  with  an  adjacent  lot  by 

means  of  the  way. 
Where  an  action  is  brought  in  equity  and  the  demand  is  for  purely 

equitable  relief,  the  trial  of  questions  of  &ct  by  the  court  is  in  its 

discretion. 
Held^  further,  that  the  plaintiff  was  only  entitled  to  a  limited  right  of  way, 

and  such  as  was  reasonably  necessary  and  conyenient  for  the  purposes  of 

the  grant,  and,  accordingly,  a  Judgment  below,  limiting  it  to  deyen  feet 

in  height  and  allowing  it  to  be  covered,  affirmed. 

Appeals  by  plaintiff  and  defendant  from  a  judgment  entered 
on  tlie  decision  of  a  justice,  at  Special  Term,  in  favor  of  the 
plaintiff. 

The  action  was  brought  to  compel  the  defendant  to  remove 
a  building  erected  across  an  alleged  passway,  and  to  open 
the  way  for  the  benefit  of  the  plaintiff.  The  case  was  tried 
before  Mr.  Justice  Balcom  at  Special  Term,  who  found,  in 
substance,  the  following  facts : 

That  in  February,  1842,  one  Thomas  Milner,  Sr.,  owned  a 
piece  of  land  in  Norwich,  Chenango  county,  fronting  on  Main 
street,  a  street  running  in  a  direction  from  north  to  south. 

The  piece  or  tract  was  in  shape  a  parallelogram,  having 
its  frontage  to  the  east  and  on  Main  street  of  the  width  of 
eighty-eight  feet.  On  the  south  it  was  bounded  by  a  public 
common,  along  which  it  ran  westward  to  the  depth  of  eighty- 
three  feet,  thence  northward  to  property  owned  by  the  Che- 
nango Bank  (eighty-eight  feet),  and  thence  eastward  to  Main 
street  (eighty-three  feet). 

On  the  2l8t  February,  1842,  Milner,  Sr.,  was  occupying 
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a  public  tavern  on  the  premises,  of  a  size,  and  situation  thereon, 
as  follows,  viz. :  The  main  building  was  in  shape  a  parallelo- 
gram, with  a  frontage  eastward  on  Main  street  and  southward 
on  the  common,  and  having  a  width  on  Main  street  of  sixty- 
five  feet  four  inches.  Its  rear  ran  along  a  line  parallel  with 
Main  street,  at  the  distance  of  fifty  feet  and  six  inches  there- 
from, and  extending  sixty-five  feet  four  inches  to  the  north 
line  or  side  of  the  building. 

On  this  rear  or  west  line  of  the  building,  forty-four  feet  from 
the  common,  or  south  boundary,  an  L,  or  wing  at  right  angles, 
projected  from  the  rear  of  the  main  building,  of  the  width  of  the 
remainder  thereof  (twenty-one  feet  four  inches),  and  extended 
back  to  the  rear  boundary  of  the  lot ;  the  depth  of  the  L 
(thirty-two  feet  six  inches)  and  portion  of  the  main  build- 
ing, which  it  adjoined  (fifty  feet  six  inches),  extending 
together  the  depth  of  the  whole  lot  (eighty-three  feet).  The 
land  to  the  west  or  rear  of  the  west  line  of  the  tavern, 
except  as  occupied  by  the  wing,  was  open  up  to  the  west  line 
of  the  lot,  or  parallelogram. 

On  the  21st  February,  1842,  Milner,  Sr.,  made  a  convey- 
ance to  one  Kershaw  of  a  portion  of  the  tavern  lot,  viz., 
a  lot  having  a  front  on  Main  street  of  twenty-one  feet 
four  inches  (measuring  southerly  from  the  north-west  cor- 
ner of  the  tavern),  and  being  of  the  same  width  through- 
out its  depth  (eighty- three  feet)  to  the  rear  of  the  lot. 
This  conveyance  covered  precisely  the  ground  upon  which 
the  L  of  the  tavern  and  the  portion  of  the  building  to  which 
the  L  was  adjoined  were  situated,  and  it  conveyed  the  pre- 
mises, describing  them  by  metes  and  bounds.  Following  the 
description,  however,  was  this :  "  It  being  the  intention  of  the 
party  of  the  first  part  to  convey  twenty-one  feet  four  inches 
of  the  north  part  of  the  said  public-house,  together  with  the 
use  of  a  lane  or  passway,  twelve  feet  wide,  from  the  green,  and 
in  rear  of  the  said  public-house,  to  the  north  line  of  the  lot 
above  deeded,  to  be  kept  open  for  the  purpose  of  passing  to 
and  from  the  rear  of  the  said  public-house  to  the  public 
common." 
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The  portion  of  the  original  lot  retained  by  Milner,  Sr., 
north  of  the  north  line  of  tlie  tavern  and  tavern  wing  (being 
a  strip  tliirty  feet  eight  inches  in  width  and  running  eighty- 
three  feet  from  Main  street  to  the  rear  boundary  of  the  lot),  at 
the  time  of  the  conveyance  to  Kershaw  was  unoccupied  by 
any  building,  but,  sometime  prior  to  1845,  a  store  adjacent 
to  the  tavern  lot,  covering  twenty-two  feet  eight  inches,  or  all 
but  eight  feet  of  the  strip  in  width,  and  extending,  in  depth, 
from  Main  street,  fifty  feet  and  six  inches  to  the  west  line  of  the 
main  tavern  building,  was  erected  thereon. 

Kershaw  took  possession  under  bis  deed,  and  in  1S43 
removed  twelve  feet,  in  depth,  of  the  tavern  L,  from  where 
it  adjoined  the  rear  of  the  main  building,  and  opened  and 
used  the  space  on  which  so  much  of  the  L  had  stood,  as  a 
continuation  of  a  way  leading  from  the  common,  along  the 
rear  of  the  tavern.  By  this  continuation  of  the  way  it  was 
extended  to  the  property  on  the  north  of  the  north  tavern 
line. 

February  2 1st,  1842,  Milner,  Sr.,  conveyed  to  one  De  Forest 
a  lot  twenty-one  feet  four  inches  in  width  on  Main  street,  and 
described  as  bounded  north  by  the  lot  of  Kershaw,  west  by  a 
line  twelve  feet  westerly  of  the  tavern  building,  and  south  by 
a  line  parallel  with  Kershaw's  south  line,  with  a  clause  as 
follows :  "  Also  the  use  of  twelve  feet  wide  from  the  green  to 
the  twelve  feet  above  deeded,  reserving  the  right  to  James 
Kershaw  and  his  assigns  to  pass  and  repass  across  the  said 
twelve  feet  in  rear  of  the  house,  which  is  to  be  kept  open  as 
a  passway."    De  Forest  took  possession  under  his  deed. 

On  the  7th  March,  1842,  Milner,  Sr.,  conveyed  to 
Milner,  Jr.,  all  of  the  original  lot,  eighty-eight  feet  north 
and  south,  and  eighty-three  feet  east  and  west,  except  the 
two  lots  deeded  to  Kershaw  and  De  Forest,  and  reserving 
those  lots  as  conveyed.  Milner,  Jr.,  then  took  posses- 
sion, under  the  deed,  of  the  premises  granted  to  him,  and 
from  the  date  of  his  conveyance  until  in  the  spring  of  1846, 
continued  to  occupy  them  and  to  use  and  occupy  the  lane,  or 
passway,  twelve  feet  wide  from  the  common,  through  the 
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premises  opened  by  Kershaw,  and  along  the  rear  of  the  tavern, 
to  his  premises,  on  the  north  of  the  premises  of  Kershaw. 

There  were  other  eonvejanees,  of  the  property  contained  in 
the  original  tract,  which  recognized,  and  undertook  to  provide 
for  the  passway. 

Sometime  in  March,  1845,  Milner,  Jr.,  sold  a  lot  to  Rex- 
ford, the  plaintiff,  described  as  eight  feet  wide  and  extending 
from  Main  street  eighty-three  feet  deep,  bounded  north  by 
the  north  line  of  the  eighty-eight  by  eighty-three  feet 
plot;  south  by  a  line  parallel  thereto  and  eight  feet  distant 
therefrom;  also  "the  privilege  of  using  the  lane  running 
back  of  the  store  of  the  said  party  of  the  first  part."  The 
plaintiff  entered  into  possession  and  used  the  land  from  the 
common  to  the  lande  covered  by  his  deed  from  Milner,  Jr., 
and  continued  in  such  use  and  occupation  for  more  than 
twenty  years,  and  until  interference  therewith  by  the 
defendant. 

In  1845  the  plaintiff  erected  upon  the  premises  conveyed 
to  him  by  Milner,  Jr.,  and  other  premises  adjoining  on  the 
north  thereof,  which  he  had  purchased  from  the  Chenango 
Bank,  a  two-story  stone  building,  fifty  feet  in  depth,  and 
extending  from  Main  street  to  the  lane;  and  Milner,  Jr., 
also  built  upon  his  remaining  premises,  adjoining  the  plain- 
tiff^s  on  the  south,  a  like  building. 

On  the  1st  April,  1856,  Kershaw,  who  had  occupied  the 
lOt  granted  to  him  by  Milner,  Sr.,  from  February  21,  1842, 
up  to  that  time,  conveyed  to  the  defendant,  with  the  same 
conditions,  reservations,  &c.,  as  to  the  passway  or  lane,  as 
were  contained  in  the  deed  to  him  (Kershaw),  and  the  defend- 
ant entered  into  possession.  In  the  same  year  (1856)  the 
defendant  erected  a  building  over  the  passway,  not  at  first 
obstructing  the  way,  but  afterward  he  inclosed  and  obstructed 
it  completely,  but  in  such  manner  that  it  could  be  reopened  ; 
there  was  a  promise  made  by  the  defendant  to  the  plaintiff, 
when  the  former  thus  closed  the  way,  to  remove  the  obstraction 
whenever  requested  by  the  plaintiff  to  do  so ;  and  the  defend- 
ant, in  consideration  of  the  plaintiff's  permitting  the  obstrue- 
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tion  across  the  way  to  remain,  shared  with  the  plaintiff  the 
expense  of  carrying  f ael  into  the  latter's  premises ;  the  last 
payment  for  such  expense  being  made  to  the  plaintiff  in 
Januarj',  1866. 

In  January,  1865,  the  plaintiff  demanded  the  removal  of 
the  building  which  obstructed  the  way,  and  in  December, 
186H,  a  final  refusal  was  made  by  the  defendant  to  remove 
the  building  or  open  the  way ;  the  defendant  then  first  claim- 
ing a  right  to  occupy  and  obstruct  the  same. 

The  court  also  found  as  follows :  That  the  plaintiff  had  held 
peaceable  possession  of  the  use  of  the  lane  for  more  than  twenty 
years,  and  that  the  lane  and  way  had  been  used  and  occupied 
by  the  plaintiff  as  a  lane  to  the  premises  north  of  the  defend- 
ant's land,  adversely  to  the  defendant  and  his  grantor,  for 
more  than  twenty  years  when  the  defendant  obstructed  the 
same. 

And  in  the  thirteenth  finding  of  fact,  that  a  lane  eleven 
feet  high  through  the  defendant's  building,  upon  the  level  of 
the  lane  south  of  defendant's  premises,  would  be  sufficiently 
large  and  light  for  plaintiff's  use,  and  substantially  as  con- 
venient tot  the  purposes  for  which  it  was  intended  and  had 
been  used  before  obstructed. 

Also  that  Jas.  Kershaw,  in  receiving  the  deed  from  Milner, 
Sr.,  and  Milner,  Sr.,  in  giving  the  deed,  intended  to  reserve  to. 
Milner,  Sr.,  and  his  assigns,  the  right  to  use  the  lane  across 
the  premises  granted  to  Kershaw. 

The  court  also  rendered  judgment  for  the  plaintiff  upon 
conclusions  of  law  as  follows,  viz. : 

"  I.  The  plaintiff,  by  the  deeds  given  in  evidence,  became 
and  is  entitled  to  the  use  of  the  lane  in  question  as  a  lane  or 
passway  from  the  public  green  to  his  land  along  the  rear  of 
said  public-house  atd  twelve  feet  wide. 

'^  II.  The  plaintiff  has  also  a  right  to  the  use  of  such  lane 
by  prescription  for  the  purpose  of  carrying  fuel  to  his  office, 
and  for  footmen  to  pass  and  repass. 

"  III.  The  defendant  may  lawfully  cover  such  passageway 
with  a  building,  if  he  leave  a  space  so  high  and  light  that  the 
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way  is  substantially  as  convenient  for  the  purposes  for  which 
it  was  reserved  and  has  been  used  as  before  the  erection  of 
such  building. 

"  IV.  A  passage  twelve  feet  in  width  and  eleven  feet  high 
will  be 'sufficient  for  the  purposes  for  which  it  was  reserved 
and  has  been  used. 

"  V.  The  defendant  is  not  bound  to  open  said  passageway 
clear  up  through  his  building. 

"  VI.  The  defendant  must  open  the  passway,  as  above 
stated,  twelve  feet  wide  and  eleven  feet  high,  by  the  first 
day  of  January,  1871,  provided  the  judgment  herein  shall 
have  been  entered  and  a  certified  copy  thereof  served  fifteen 
days  prior  thereto,  in  accordance  with  the  provisions  of  section 
285  of  the  Code.  If  not  so  entered  by  December  15th,  then 
fifteen  days  after  service  of  notice  of  judgment." 

The  defendant's  counsel  made  certain  requests  to  find, 
which  are  as  follows : 

"  I.  That  the  plaintiff  acquired  no  right  of  way,  under  the 
deeds  given  in  evidence,  to  or  in  favor  of  the  land  which  he 
purchabe4  of  Thomas  Milner. 

"  II.  That  the  plaintiff  acquired  no  right  of  way,  under  the 
deeds  given  in  evidence,  to  or  in  favor  of  the  land  which  he 
purchased  of  the  Bank  of  Chenango.  % 

^'  III.  That  the  plaintiff  has  not  acquired  a  right  of  way 
to  or  in  favor  of  the  land  which  he  purchased  of  Thomas 
Milner  by  user. 

*'  IV.  That  the  plaintiff  has  not  acquired  a  right  of  way  to 
or  in  favor  of  the  land  which  he  purchased  of  the  Bank  of 
Chenango  by  user. 

'"  V.  That  the  plaintiff  has  not  enjoyed  and  possessed  for 
twenty  years  the  right  of  way  adversely  to  this  defendant 
and  his  grantor. 

"  VI.  That  a  title  or  right  to  this  way  cannot  be  acquired  by 
adverse  possession. 

"  VII.  That  the  plaintiff,  bv  uniting  the  piece  of  land  pur- 
chased of  the  Bank  of  Chenango  with  the  land  he  purchased 
of  Thomas  Milner,  Jr.,  lost  all  right  of  way  which  existed 
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under  the  deeds  put  iu  evidence  in  favor  of  the  land  purchased 
of  Milner. 

'*  VIII.  That  the  plaintiff,  by  the  erection  of  his  office  partly 
upon  the  land  purchased  of  Milner  and  partly  upon  the  land 
purchased  of  the  Bank  of  Chenango,  so  increased  the  burden 
of  the  way  reserved  in  the  deeds  that  the  right  was  lost. 

"IX.  That  the  division  of  the  land  lying  north  of  the 
defendant's  into  two  estates,  and  the  erection  of  the  buiHings 
so  increased  the  burden  of  the  easement  reserved  in  the  deeds, 
that  the  same  was  lost. 

"  X.  That  the  plaintiff  has  no  right  to  a  way  for  any  pur 
pose,  except  for  footmen  to  pass  and  repass  and  for  drawing 
fuel  to  his  office. 

"XL  That  defendant  may  place  convenient  and  proper 
doors  across  said  passway  on  his  north  and  south  lines,  the 
plaintiff  to  be  furnished  with  a  key  thereto,  and  said  doors 
remain  closed  and  locked,  except  when  in  use  by  the 
plaintiff." 

And  the  justice,  in  addition  to  the  findings  contained  in 
his  decision,  found  and  refused  to  find  as  follows.  « 

^'  I  find  as  a  question  of  fact  and  in  addition  to  the  findings 
contained  in  my  said  decision  : 

"I.  That  there  has  been  no  grant,  exception  or  reservation 
of  the  right  of  way,  except  by  the  deed  from  Milner  to  Ker- 
shaw, and  the  deeds  put  in  evidence  and  the  contract  testified 
to  by  the  plaintiff,  given  to  him  by  Milner  for  the  sale  of  the 
eight  feet  of  land  subsequently  conveyed  by  Milner  to  him 
by  deed.  And  I  also  find  that  all  user  of  the  right  of  way 
has  been  since  the  date  of  the  deed  to  Thomas  Milner,  Jr., 
in  evidence. 

"  II.  I  do  further  specify  and  find  that,  upon  the  settlement 
of  this  case  as  aforesaid  the  defendant  presented  to  and  asked 
me  to  find  and  decide  ia  his  favor  upon  each  and  every  of 
the  eleven  requests  hereinbefore  set  forth,  being  the  same 
requests  submitted  on  his  behalf  upon  the  argument,  and  I 
declined  and  refused  each  and  every  of  said  requests  severally.*' 

The  defendant's   counsel  duly  excepted  to  the  several 
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refusals  to  find  as  requested,  and  also  to  some  of  the  various 
findings;  and  to  the  latter  as  follows: 

"  1st.  He  excepts  to  every  finding  of  &ct  limiting  the  pass- 
ageway to  eleven  feet  in  height. 

"  2d.  He  excepts  to  every  finding  of  fact  denying  to  the 
plaintiff,  or  tending  to  deny  to  him,  a  passageway  without 
cover, 

^^  3d.  The  plaintiff  excepts  to  the  conclusion  of  the  said  judge 
allowing  the  defendant  to  build  over  the  passageway  in  suit. 

"4th.  The  plaintiff  excepts  to  the  finding  of  the  said  judge 
that  a  passway  eleven  feet  high  was  a  sufficient  passway. 

"  5th  The  plaintiff  excepts  to  each  and  every  portion  of  tho 
thirteenth  finding  of  fact,  and  to  each  separate  allegation  of 
fact  therein  contained. 

"  6th.  The  plaintiff  excepts  to  the  decision  of  the  said  judge 
that  the  defendant  may  lawfully  cover  such  passway  witli 
a  building  as  contained  in  his  third  conclusion  of  law. 

"  7th.  The  plaintiff  excepts  to  the  finding  in  his  fourth  con- 
clusion that  a  passageway  eleven  feet  high  will  be  sufficient 
for  the  purposes  for  which  it  was  reserved  and  has  been  used. 

^^  Lastly.  The  plaintiff  excepts  to  the  conclusion  of  the  said 
judge  that  the  defendant  is  not  bound  to  open  said  passage- 
way clear  up  through  his  building.'' 

The  defendant's  counsel  also,  at  the  close  of  the  plaintiff's 
testimony,  moved  for  a  fionsuit  on  various  grounds,  which 
motion  was  refused,  and  exception  taken  to  the  ruling.  He 
also  renewed  his  motion  at  the  close  of  the  evidence,  which 
was  denied,  and  an  exception  duly  taken.  A  judgment  was 
entered  upon  the  decision  of  the  justice,  and  the  defendant 
appealed  upon  the  ground  that  the  plaintiff  was  not  entitled  to 
a  right  of  way ;  and  the  plaintiff  appealed  upon  the  ground 
that  he  was  entitled  to  an  unlimited  and  open  right  of  way. 

Isaac  S.  Newton^  for  the  plaintiff. 

David  L.  FoUeU^  for  the  defendant. 

Present — ^Millee,  P.  J.,  Potteb  and  Pabkeb,  JJ. 
LANSING — You  VII.  33 
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Miller,  P.  J.  The  plaintiiFs  claim  to  the  right  of  way  ia 
question  iu  this  action  is  sought  to  be  maintained,  first,  by 
virtue  of  the  deed  from  Thomas  Milner  to  James  Kershaw, 
the  defendant's  grantor;  and,  secondly,  as  a  prescriptive 
right,  acquired  by  the  plaintiff  by  virtue  of  a  conveyance  to 
him  by  Thomas  Milner,  Jr,  on  the  fifth  day  of  Novem- 
ber, 1845,  and  the  subsequent  use  of  the  same,  with  the 
acquiescence  of  the  defendant  and  his  assent  to  the  right 
claimed  by  the  plaintiff. 

I^irst  As  to  the  deed  from  Milner  to  Kershaw,  it  conveys  a 
lot  of  land  by  boundaries,  and  then  concludes  as  follows: 
"It  being  the  intention  of  the  parties  of  the  first  part  to 
convey  twenty-one  feet  and  four  inches  of  the  north  part  of 
the  said  public-house,  together  with  the  use  of  a  lane  or  pass- 
way,  twelve  feet  wide,  from  the  green,  and  in  rear  of  the  said 
public-house,  to  the  north  line  of  the  lot  above  deeded,  to  be 
kept  open  for  the  purpose  of  passing  to  and  from  the  i*ear  of 
the  said  public-house  to  the  public  common." 

By  the  language  employed  I  think  it  is  apparent  that  the 
parties  intended  only  to  convey  the  land,  and  to  except  the 
lane  or  pas^way  from  the  effect  of  the  conveyance.  The 
concluding  sentence,  above  cited,  qualifies  the  description  so 
as  to  exclude  from  it  the  lane  or  passway,  except  the  use 
thereof  in  common  with  others.  The  deed  conveyed  the 
land  to  the  grantee,  subject  to  the  use  of  the  lane  or  passway, 
which  it  declared  should  be  kept  open.  The  grantee  owned 
other  lands  at  the  north  as  well  as  south  of  the  premises  con- 
veyed ;  and  it  was  the  manifest  and  clear  intention  of  the 
parties  that  the  lane  or  passway  should  be  kept  open  and 
used  as  might  be  required  for  the  benefit  of  the  lands  thus 
situated.  If  it  was  designed  only  for  the  use  and  advantage 
of  the  grantee,  it  was  unnecessary  to  provide  that  it  should  be 
"  kept  open  for  the  purpose  of  passing  to  and  from  the  rear 
of  the  public-house  to  the  public  common ;''  as  the  grantee 
had  such  a  right  on  his  own  land,  independent  of  any  such 
provision. 

In  Watts  V.  Kinney  (6  Hill,  82)  a  lease  of  a  mill,  after  an 
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absolate  demise,  with  a  full  use  of  the  water,  contained  a 
further  clause  restricting  the  use  of  the  water ;  and  it  was 
held  that  the  lessee  did  not  acquire  an  unqualified  right  of. 
using  all  the  water  which  the  dam  would  contain;  but  that 
he  must  so  use  the  dam  as  not  to  raise  the  water  beyond 
what  was  provided  for  in  the  last  condition  of  the  lease. 
(See  S.  0.,  14  Wend.,  41 ;  and  23  id.,  486.)  This  case  is 
directly  in  point,  and  sustains  the  position  that  the  provision 
in  the  deed  relating  to  the  passway  qualifies  and  restricts  its 
operation. 

Nor  was  there  any  occasion  for  providing  that  the  passway 
should  extend  to  the  "  north  line "  of  the  lot  deeded,  if  the 
provision  was  intended  for  the  benefit  merely  of  the  grantee, 
as  beyond  the  south  line  was  on  the  land  conveyed.  The 
fact  that  "  north  "  instead  of  "  south  "  was  used  is  strons:  and 
convincing  evidence  of  the  intention  of  the  parties ;  and,  in 
the  absence  of  any  evidence  showing  a  mistake  or  misappre- 
hension in  this  respect,  it  certainly  is  not  to  be  presumed 
that  any  such  existed.  It  would  be  doing  violence  to  the 
plain  import  of  the  deed  to  assume  that  the  parties  intended 
directly  contrary  to  its  obvious  meaning. 

It  is  said  that  the  clause  in  question,  if  a  restriction, 
amounts  to  nothing  because  it  is  not  in  favor  of  any  person 
or  estate.  I  think  it  is  not  a  restriction  or  reservation,  but 
what  is  called,  in  law,  an  exception  which  mnst  necessarily 
be  in  favor  of  the  grantor  who  conveys  and  those  who  may 
claim  under  him.  In  Ive8  v.  Van  Anken  (34  Barb.,  667)  the 
proper  oflSce  of  an  exception  in  a  deed,  as  distiiguished  from 
a  reservation,  is  said  to  be  to  exempt  from  its  operation  ^^a 
part  of  that  which  is  granted  or  comprised  within  its  terms. 
It  must  be  of  such  part  as  is  severable  from  the  rest."  *  * 
^'  The  character  of  a  reservation  is  always  something  issuing 
or  coming  out  of  the  thing  or  property  granted,  and  not  a 
part  of  the  thing  itself;  and,  to  be  a  good  reservation,  it 
must  always  be  to  the  grantor  or  party  executing  it,  and  not 
to  a  stranger  to  the  deed." 

The  right  of  way  is  included  within  the  general  boanda- 
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ries  and  is  severable  from  the  rest,  and,  therefore,  comes 
within  the  definition  in  the  case  cited.  It  does  not  issne  or 
come  out  of  the  property  granted  but  stands  alone  by  itself, 
and,  therefore,  is  not  a  reservation.  It  is  not,  in  any  way, 
similar  to  a  reservation  of  the  privilege  in  a  well,  which 
issues  out  of  the  land,  but  rests  upon  a  different  principle. 
(See Ives  V.  Van Auken^  supra)  In  Craig  v.  Wells (1 1 N.  Y. 
[1  Ker.],  315),  which  is  relied  upon  by  the  defendant's 
counsel,  it  was  held  that  a  clause  in  a  deed  excepting  and 
prohibiting  the  right  of  using  waters  of  a  mill  site  for  cer- 
tain purposes  did  not  create  a  condition,  exception  or  reser- 
vation ;  that  it  could  not  be  construed  as  a  covenant,  limiting 
the  use  of  the  property,  and  was  a  mere  prohibition  of  the 
use  of  the  thing  granted,  and,  as  such,  was  void.  The 
decision  is  placed  upon  the  ground,  in  part  at  least,  that  the 
prohibition  is  inconsistent  with  the  title  conveyed  by  the 
deed.  The  case  is  not  analogous  to  the  one  at  bar; 
and  the  point  decided  does  not  affect  the  question  now 
considered. 

It  is  a  general  principle,  applicable  to  the  construction  of 
all  instruments,  that  whatever  may  be  fairly  implied  from 
the  terms  or  language  of  an  instrument  is,  in  judgment  of 
law,  contained  in  it.  {Rogers  v.  Knedand^  10  Wend.,  21S ; 
Hall  V.  SamsoTiy  19  How.,  489.) 

Applying  this  rule,  it  is  obvious,  I  think,  upon  the  face  of 
tlie  conveyance,  that  it  was  intended  that  the  passway  or 
lane  which  the  grantee  was  entitled  to  use  was  to  be  kept 
open  for  the  benefit  of  the  grantee  and  his  assigns. 

The  deed  from  Thomas  Milner  to  De  Forest,  which  con- 
veys the  lot  lying  immediately  south  of  the  land  conveyed  to 
Kershaw,  after  a  grant  of  the  land  described  by  boundaries, 
contains  the  following  language :  ^'  Also  the  use  of  a  lane, 
twelve  feet  wide,  from  the  green  to  the  twelve  feet  above 
deeded,  reserving  the  right  to  James  Kershaw  and  his 
assigns  to  pass  and  repass  across  the  said  twelve  feet  in  rear 
of  the  house,  which  is  to  be  kept  open  as  a  passway." 
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This  conveyance  merely  transfers  the  use  of  the  land,  sub- 
ject to  the  right  of  Kershaw  and  his  assigns  to  pass  and 
repass,  and  declares  that  it  shall  be  kept  open  as  a  passwaj ; 
which  means,  I  think,  for  the  benefit  of  the  grantor  and  his 
assigns,  who  are  or  may  thereafter  become  interested. 

It  is  clai!i;ed  by  the  defendant's  counsel  that  the  two  deeds 
should  be  construed  together.  The  rule,  no  doubt,  is  that 
separate  instruments,  executed  at  the  same  time  and  relating 
to  the  same  subject-matter,  may  be  thus  construed  and  taken 
as  different  parts  of  the  same  agreement.  {Hills  v.  Miller^ 
3  Paige,  254;  Stow  v.  Tift,  15  John.,  458.)  But  to  autlior- 
ize  this  to  be  done,  the  instruments  must  be  between  the 
same  parties.  {Craig  v.  WellSj  11 N.  Y.,  315.)  As  these  two 
deeds  were  separate  and  distinct,  and  between  different 
parties,  there  is  no  reason  why  they  should  be  considered 
together  as  a  part  of  the  same  transaction.  Whether  read 
and  construed  together  or  separately,  I  think,  makes  no  dif- 
ference ;  as  the  reasonable  construction  of  both  is  that  it  was 
intended  to  keep  open  the  passway  for  die  benefit  of  all 
parties  who  were  or  who  might  thereafter  become  interested. 
The  use  of  the  passway  alone  was  intended  to  be  conveyed ; 
but  it  was  to  remain  open  for  the  benefit  of  the  other  land 
which  the  grantee  owned,  as  well  as  for  the  grantees  in  the 
several  deeds. 

Second,  As  to  the  plaintiff's  right  to  the  way  by  prescription, 
it  appears  that  the  plaintiff  acquired  title  by  deed  on  the 
fifth  of  November,  1845,  to  a  parcel  of  land,  with  the  privi- 
lege of  using  the  lane  in  the  rear,  which  was  opened  in  1843 
or  1843  by  Kershaw  himself,  and  was  used  by  plaintiff 
Milner  and  Kerthaw  until  the  defendant  built  over  it  in 
1858  or  1859.  "  The  defendant  agreed  to  pay  and  did  pay 
rent  to  the  plaintiff  for  his  interest,  by  reason  of  closing  the 
passage,  from  1860  to  1864  inclusive ;  thus  admitting  plain- 
tiff's right.  As  some  of  the  testimony  shows,  he  afterward 
agreed  to  open  it  if  required  to  do  so ;  and  first  denied  the 
plaintiff's  right  in  December,  1868,  or  January,  1869.  Here 
was  an  uninterrupted  adverse  user  of  over  twenty  years. 
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which  is  held  to  confer  a  complete  prescriptive  title  to  a  way  or 
other  easement,  the  extent  of  which  is  also  to  be  exclusively 
governed  by  the  user.  {Co7*ning  v.  Gould^  16  Wend.,  534, 
bZo\  Parker  v.  Foot,  19  id.,  309;  Miller  v.  Garlock,  8 
Barb.,  153 ;  Townsmd  v.  McDonald,  12  N.  Y.,  381 ;  Flora 
V.  Carhean,  38  id.,  111.)  The  plaintiff's  claim,  so  far  as  tliis 
question  is  concerned,  rests  upon  his  deed,  accompanied  by 
acts  asserting  his  right  and  the  acqniescence  of  the  defendant 
to  the  claim  made.  Under  such  a  state  of  facts,  it  is  not  neces- 
sary to  indulge  in  any  presumption  as  to  a  grant,  as  it  was 
actually  in  existence.  The  use  of  the  way  was  evidence 
merely  of  its  extent  and  character. 

It  is  further  insisted  by  the  counsel  for  the  defendant  that 
even  if  there  was  a  right  of  way  in  favor  of  the  land  lying 
north,  yet,  inasmuch  as  the  plaintiff's  office  stands  one-half 
upon  other  land  besides  that  which  he  purchased  of  his 
grantor,  the  right  of  way  does  not  extend  to  his  office. 

The  doctrine  is  well  settled  that  the  owner  of  a  right  of 
way  across  one  piece  of  land  to  another  cannot  use  it  to  pass 
into  an  additional  piece  owned  by  Iiim,  and  which  lies  adja- 
cent to  it.  {IloweU  V.  King^  1  Mod.,  190, 191 ;  Colchester  v. 
RdberUy  4  M.  &  W.,  769,  774;  Wash,  on  Ease.,  60,  185; 
Shroeder  v.  Brenneman,  23  Penn.,  348 ;  French  v.  Marsien, 
24  N.  H.  [4  Hort.J ,  443.)  Nor  can  the  right  of  way  be 
extended  and  enlarged,  without  the  assent  of  the  parties, 
beyond  the  purpose  originally  intended.  {Allan  v.  Gonime, 
11  Adol.  &  E.,  759,  772,  774;  8  P.  &  D.,  581;  Wash,  on 
Ease.,  192.)  The  lot  being  in  a  village,  it  is  a  fair  assump- 
tion, I  think,  that  the  right  of  way  was  intended  to  embrace 
any  building  which  might  be  erected  upon  it.  This  construc- 
tion was  placed  upon  it  by  the  acts  and  conduct  of  both  the 
parties ;  for  it  had  been  used  in  that  manner  for  upward  of 
twenty  years.  While,  then,  the  right  of  way  was  open  to 
the  plaintiff's  lot,  there  was,  I  tinnk,  no  authority  to  use  it 
for  the  benefit  of  that  portion  of  the  lot  which  he  pnrchaeed 
from  another  party. 

In  this  respect  the  justice  erred  in  refusing  to  find  that  the 
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plaintiff  acquired  no  riglit  of  way,  under  the  deeds  given  in 
evidence,  to  and  in  favor  of  the  land  which  he  purchased  of 
the  Bank  of  Chenango,  and  in  refusing  to  find  that  the 
plaintiff  acquired  no  such  right  bj  user.  As,  however,  tlie 
judgment  can  be  modified  so  as  to  confine  the  plaintiff*'8 
right  to  the  land  which  lie  purchased  of  Thomas  Milner,  Jr., 
the  error  of  the  judge  in  these  particulars  is  not  fatal.  The 
plaintiff' is  entitled  to  have  the  lane  opened  for  this  purpose; 
and  if  he  uses  it  or  attempts  to  do  so  beyond  what  he  is  enti- 
tled to  the  defendant  can  seek  the  proper  redress. 

The  objection  urged,  that  the  case  was  one  for  a  jury  and 
not  the  court,  is  not  well  taken.  Although  the  question  as 
to  the  extent  of  the  way  and  the  manner  of  its  use  was 
proper  for  the  determination  of  a  jury,  as  well,  perhaps,  as 
the  question  of  adverse  possession,  yet,  as  this  was  an  equity 
cause,  and  the  relief  demanded  purely  of  an  equitable  charac- 
ter, I  think  that  the  defendant  was  not  entitled,  as  a  matter 
of  right,  to  a  trial  by  jury.  It  was,  therefore,  a  matter  of 
discretion ;  and  the  exercise  of  this  is  not  reviewable.  (Code, 
§§  253,  254 ;  McCarty  v.  Edwards^  24  Uow.,  236 ;  Chese- 
borough  V.  Ilouse^  5  Duer,  125 ;  WUson  v.  Forsyth^  16  How., 
448;  People  v.  A,  cfe  S.  R.  R.  Co.,  1  Lans.,  319;  JST.  T.  dk 
N.  n.  R.  R.  Co.  V.  Schuyler,  34  N.  Y.,  46.) 

The  appeal  by  the  plaintiff  is  not  well  taken,  and  I  think 
the  court  was  right  in  holding  that  the  plaintiff  was  only 
entitled  to  a  limited  right  of  way,  and  such  as  was  reasonably 
necessary  and  convenient  for  the  purposes  for  which  it  was 
granted.  (Wash,  on  Ease ,  188  ;  Huaon  v.  Young,  4  Lans., 
63 ;  Bakeman  v.  Talbot,  31  N.  Y.,  366.) 

There  is  no  other  objection  urged  which  requires  discus- 
sion.   Neither  party  should  have  costs  of  this  appeal. 

The  judgment  of  the  court  below  should  be  modified  in 
conformity  with  the  suggestions  made. 

Ordered  accordingly. 
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The  Abgus  Company,  Appellant,  v.  The  Matob,  &c.y  of 

THE  City  of  Albany,  liespoudent. 

(Qbneral  Tbrv,  Thibd  Depabtmeitt,  Mabch,  l&7d.) 

A  city  council  having  designated  the  plaintiff's  newspaper  as  "the  official 
paper,  in  accordance  with  the  former  resolution  of  the  common  council 
establishing  an  official  oigan/'  the  resolution  referred  to  providing  for 
publication  of  its  proceedings,  and  the  city  advertisements,  in  a  paper  t» 
be  designated  for  a  term  of  three  years,  at  a  certain  annual  sum,  and  the 
cun'ent  rates  for  advertisements,  with  authority  to  the  city  chamberlain 
to  contract  with  the  proprietors, — Held,  that  the  resolution  was  in  the 
nature  of  a  proposal 

.Wdf  also,  the  resolution  having  been  entered  in  the  minutes  of  the  ooim- 
cil,  which  were  signed,  in  the  discharge  of  his  duty,  by  its  cleric,  and  an 
acceptance  in  writing  having  been  signed  by  the  plaintiff  and  filed  witli 

•  the  clerk,  that  there  was  a  valid  contract  in  writing,  &c.,  under  the  sta- 
tute of  frauds. 

80  heidy  where  both  parties  had  acted  under  the  agreement. 

The  fact  that  both  parties  proceeded  with  the  performance  is  sufficient  to 
warrant  the  conclusion  that  the  clerk  was  either  originally  empowered 
to  subscribe  the  resolution,  in  behalf  of  tlie  corporation,  and  in  that 
manner  complete  the  memorandum  required  by  the  statute,  or  tliat  his 
act  in  so  doing  was  afterward  ratified  by  the  corporation.  (Per 
Daniels,  J.) 

Ohaae  v.  City  of  LoweM  (7  Gray,  85),  approved  and  followed. 

And  hdd,  that  if  the  resolution  required  a  contract  by  the  chamberlain,  the 
requirement  was  waived. 

It  being  required  by  the  city  charter  that  a  resolution  Involving  an  appro- 
priation or  expenditure  of  moneys  be  passed  by  a  two-third  vote  taken 
by  yeas  and  nays  and  entered  in  the  minutes, — Held,  that  the  resolution 
did  not  require  a  vote  in  this  manner,  as  the  former  one  provided  for  the 
expenditure,  and  the  latter  provided  a  p^uly  who  should  perfoi-m  the 
work. 

Appeal  by  the  plaintiff  from  a  judgment  npon  the  report 
of  a  referee  in  favor  of  plaintiff  against  the  defendant  for 
$450.16. 

The  plaintiff  claimed  that  it  was  entitled  to  judgment  for 
a  larger  amount  than  that  awarded. 

The  following  are  the  principal  facts  in  the  ease,  as  fonnd 
by  the  referee : 
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The  common  council  of  the  citj  of  Albany,  on  the  tentli 
day  of  December,  1862,  adopted  a  resolution  referring  it  to 
the  printing  committee  of  the  council  to  consider  and  report 
as  to  the  propriety  of  establishing  an  oiHcial  organ  for  the 
city  and  the  proper  compensation  for  the  same.  This  commit- 
tee afterward  reported  a  resolution  tiiat  the  proceedings  of  the 
board  should  be  reported  for,  and  published  in^  one  daily 
paper,  to  be  designated  by  the  board  at  an  annual  expense 
not  to  exceed  $1,000,  and  that  all  city  advertising  should  be 
published  at  the  rates  prescribed  by  law  for  the  publication  of 
legal  notices  in  the  same  paper,  the  designation  to  be  for 
the  term  of  three  years;  also,  that  all  printing  and  binding, 
chargeable  to  the  city,  should  be  done  by  the  proprietor  or 
proprietors  of  such  paper,  for  the  like  term,  at  the  rates  cur- 
rent in  the  city,  and  that  the  chamberlain  should  be  and  he 
was  thereby  authorized  to  enter  into  contract  accordingly  with 
such  proprietor  or  proprietors  as  the  board  might  designate. 
This  resolution  was  adopted  on  the  twenty-sixth  day  of  Janu- 
ary, 1863,  by  a  two-thirds  vote,  taken  by  yeas  and  nays. 

The  newspaper  of  th^  plaintiff  was,  on  motion,  designated 
as  such  official  paper  on  the  twenty-sixth  day  of  January, 
1863,  and  a  contract  in  writing,  pursuant  to  such  resolution, 
was  entered  into  between  plaintiff  and  defendants  on  the 
twenty-seventh  day  of  January,  1863,  for  three  yeara  from 
that  date,  such  contract  being  signed  and  sealed  on  the  part 
of  the  defendants  by  the  chamberlain. 

On  January  16th,  1866,  the  common  council  adopted 
a  resolution  'Hhat  the  Argus  be  and  hereby  is  desig- 
nated as  the  official  paper,  in  accordance  with  the  former 
resolution  of  the  common  council  establishing  an  official  organ 
for  this  city.'*  This  resolution  was  not  adopted  by  a  vote 
taken  by  yeas  and  nays,  but  it  was  entered  on  the  minutes  of 
the  board,  which  were  signed  by  the  clerk  of  the  common 
council,  and,  after  the  adoption  of  the  resolution,  the  plaintiff 
subscribed  a  written  acceptance  thereof,  which  was  filed  by 
the  plaintiff  with  the  clerk  of  the  common  council  January 
27th,  1866. 
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After  such  acceptance  the  plaintiff  proceeded  to  publish 
the  proceedings  of  the  common  council  in  the  Argus,  and 
continued  so  to  do  for  the  space  of  three  years  thereafter. 

On  the  fourth  day  of  June,  1866,  the  common  council 
passed  a  resolution  purporting  to  rescind  that  of  January  16th, 
1866,  and  also  resolutions  modifying  that  of  January  26th, 
1863,  and  awarding  the  printing,  binding  and  advertising  to 
three  other  papera. 

After  the  adoption  of  these  resolutions  the  plaintiff,  by  a 
written  and  printed  notice  to  the  common  council,  protested 
against  such  last  named  resolutions,  and  gave  notice  that  it 
was  ready  to  go  on  and  fulfill  on  its  part,  and  that  it  still  con- 
sidered itself  the  official  organ,  and  was  ready  and  willing  and 
offered  to  do  all  the  printing  and  binding  referred  to  in  the 
resolution  of  January,  1863^  and  upon  the  terms  therein  men- 
tioned. 

After  June  4th,  1866,  the  defendants  refused  and  neglected 
to  furnish  the  plaintiff  with  any  printing  or  binding  under 
said  resolution.  The  printing  and  binding  actually  awarded 
by  defendants  to  other  parties  during  the  term  of  three  years 
from  January  27th,  1866,  amounted  at  current  rates  to 
$4,34:2.54:,  of  which  amount  thirty  per  cent  or  $1,304.75  was 
proiit.  The  profit  upon  city  advertising  awarded  to  and 
done  by  other  parties  was  $1,500. 

The  referee  found  (1)  that  the  resolution  of  January  26th, 
1863,  established  a  permanent  official  organ  for  the  defend- 
ants, to  be  designated  every  three  years ;  (2)  that  the  resolu- 
tion of  January  16th,  1866,  designating  the  Argus  as  such 
official  organ,  did  not  involve  an  appropriation  or  expenditure 
of  money,  or  require  a  two-thirds  vote  to  be  taken  by  yeas 
and  nays,  but  was  legally  passed ;  (3)  that  such  resolution  and 
the  acceptance  thereof  by  plaintiff  constituted  a  contract 
between  the  plaintiff  and  defendant,  by  which  the  plaintiff 
was  to  be  the  official  organ  for  three  years,  and  was  to  pub- 
lish the  proceedings  of  the  common  council  at  the  rate  of 
$1,000  per  year,  to  do  all  the  city  advertising  at  the  rates 
prescribed  by  law,  and  all  printing  and  binding  chargeable  tc 
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the  city  at  rates  current  in  Albany,  for  said  term  of  three 
yeare,  which  contract  would  have  been  valid  and  binding  if 
executed  as  required  by  the  statute  of  frauds ;  (4)  that  such 
contract,  not  being  to  be  performed  within  one  year,  was 
within  the  statute  of  frauds,  and  was  not  subscribed  by 
defendant,  and  is  void ;  (5)  that  plaintiff  was  entitled  to 
recover  for  reporting  and  printing  the  proceedings  of  the 
common  council  after  the  27th  of  January,  1866,  and  before 
June  4th,  1866,  the  snmof  $105.55  and  interest.  The  plaintiff 
excepted  to  the  finding  that  the  contract  was  void  under  the 
statute,  and  also  to  the  finding  as  to  the  amount  that  plaintiff 
was  entitled  to  recover,  on  the  ground  that  the  amount  of  the 
recovery  should  have  been  larger. 

Matthew  Hale,  for  the  appellant. 

i\r.  C  Moakj  for  the  respondent. 

Present — Milleb,  P.  J.,  Dantels  and  Danfokth,  JJ. 

Miller,  P.  J.  The  findings  of  the  referee  and  the  evidence 
in  this  case  establish  that  the  plaintiff  fulfilled  all  the  obliga- 
tions imposed  by  the  contract  made  with  the  defendants,  so 
far  as  he  was  allowed  to  do  so  by  the  defendant,  and  was 
entitled  to  recover  therefor,  unless  precluded  by  the  operation 
of  the  statute  of  frauds. 

The  resolution  passed  by  the  common  council  of  the  city  of 
Albany  on  the  fifteenth  day  of  January,  1866,  designated 
the  plain tiff^s  newspaper  as  the  official  paper  of  the  city,  in 
accordance  with  former  resolutions  establishing  an  official 
organ.  Soon  thereafter  the  plaintiff  filed  a  written  accept- 
ance of  the  terms  of  said  resolution  with  the  clerk  of  the 
common  council,  and  thereby  became  entitled  to  the  benefit 
thereof  for  the  term  of  three  years,  unless  the  contract  was 
void  because  it  was  not  in  writing,  so  as  to  take  it  out  of  the 
statute  of  frauds.  The  learned  referee  found  that  the  resolu- 
tion   and    acceptance    constituted  a  contract  between    the 
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plaintiff  and  the  defendant  by  which  the  plaintiff  was  to  be 
the  official  organ  for  three  years,  and  to  pablish  the  proceed- 
ings and  do  the  printing  as  required,  which  would  have  been 
valid  and  binding  if  executed  as  required  by  tlie  statute  of 
frauds,  but  not  being  to  be  performed  within  one  year  was 
within  the  statute,  as  it  was  not  subscribed  by  the  defendant, 
and  void. 

According  to  the  referee's  finding  the  case  presents  the 
single  question,  whether  there  was  a  valid  subscriptipn  to  the 
contract  by  the  defendant.  I  think  that  he  erred  in  his  con- 
clusion, and  for  this  error  there  must  be  a  new  trial. 

The  rules  applicable  to  contracts  of  this  character  are  well 
settled.  According  to  the  statute  the  agreement,  or  some 
note  or  memorandum  thereof,  must  be  in  writing,  subscribed 
by  the  party  to  be  charged  therewith  (2  R.  S.,  135,  §  2),  or 
by  the  lawful  agent  of  such  party  (2  R.  S.,  138,  §  8).  It  is 
not  essential  that  the  contract  should  be  a  single  instrument. 
(  Wri(/ht  V.  Weeks,  25  N.  Y.,  J60.)  And  a  proposition  con- 
taining the  terms  of  a  contract  signed  by  one  party,  and  an 
acceptance  by  the  other  in  writing,  is  sufficient  to  constitute 
a  complete  contract.  {Vaasar  v.  Kawp,,  1  Kern.,  441; 
Ilaydovk  v.  Stow,  40  N.  T.,  367.)  In  the  case  at  bar  the 
resolution  of  the  common  council  was  in  the  nature  of  a  pro- 
posal, signed  by  the  clerk  in  the  minutes,  and  the  writing 
signed  by  the  plaintiff  and  filed  with  the  clerk  was  an  accept- 
ance of  the  proposition  made,  which  made  a  perfect  and 
complete  contract. 

In  thus  signing  the  minutes  of  the  common  council,  I  think 
that  the  clerk  was  the  lawful  and  authorized  agent  of  that 
body,  and  that  as  such  his  act  is  obligatory  upon  them.  He 
is  an  officer  authorized  by  law  to  discharge  certain  duties 
(S.  L.  of  1842,  chap.  275,  §  11),  and  it  was  entirely  within  the 
range  and  scope  of  such  duties  to  keep  the  minutes  of  its 
proceedings,  to  enter  resolutions  adopted  and  to  affix  his 
signature  to  them.  In  this  respect  he  was  their  agent  and 
officer,  vested  with  full  power  and  authority  for  such  a  pur- 
pose.   It  was  not  necessary  that  he  should  have  authority  to 
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make  the  contracts,  and  enough  that  he  was  a  lawful  agent 
for  the  purpose  of  subscribing  his  signature  to  the  same. 

A  party  may  authorize  another  to  subscribe  liis'  name  to  a 
contract  as  the  agent  of  such  party,  without  conferring  power 
to  enter  into  a  contract. 

The  common  council,  as  the  representative  of  the  corporation 
of  the  city  of  Albany,  Iiad  authority  to  make  such  a  contract, 
and  it  was  the  duty  of  the  clerk,  as  their  agent  and  officer,  to 
enter  the  resolution  by  which  the  contract  was  intended  to  be 
made  in  the  minutes  which  he  kept,  and  to  affix  his  name  to 
this  as  well  as  to  all  other  proceedings  which  that  body  might 
adopt.  This  being  done,  I  am  of  the  opi  nion  that  the  en  try  and 
signing  by  the  clerk  was  a  subscription  by  the  lawful  agent  of 
the  common  council,  having  ample  authority  for  that  purpose, 
which  was  quite  as  effectual  and  obligatory  as  if  the  resolu- 
tion had  been  signed  by  all  of  the  members  thereof,  and  that 
the  entry  and  subscription  by  the  clerk  in  connection  with 
the  acceptance  in  writing  of  the  plaintiff  filed  with  that  officer, 
rendered  the  contract  complete  and  effectual.  Where  the 
members  of  a  municipal  corporation,  lawfully  convened  by 
resolution,  authorize  a  party  to  perform  certain  work,  and  such 
resolution  is  duly  entered  and  subscribed  by  the  proper  officer 
who  is  vested  with  power  for  that  purpose,  and  a  written 
acceptance  is  filed  by  the  party  by  whom  the  work  is  to  be 
done  with  the  officer  who  has  thus  acted  as  agent,  it  is  diffi- 
cult to  see  why  there  is  not  a  valid  contract  which  can  be 
enforced.  In  the  case  at  bar  there  is  a  proposal  and  accept- 
ance, each  of  them  signed,  which  together  take  the  contract 
ont  of  the  statute  of  frauds  and  the  evils  which  it  was 
designed  to  remedy.  Under  such  circumstances,  where  a  pro- 
position has  been  made  and  accepted,  and  both  parties  have 
acted,  it  cannot,  I  think,  be  claimed  that  the  case  is  in  any 
way  analogous  to  one  where  an  instrument  executed  by  a 
party  has  not  been  delivered  and  therefore  is  not  obligatory  as  a 
contract.  (See  Robinson  v.  Cusman^  2  Den.,  153 ;  Jackson 
V.  ZitUe,  12  Wend.,  105.) 

The  question,  whether  the  clerk  was  vested  with  power  to 
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bind  the  common  council  by  his  signature,  has  been  substan- 
tially decided  in  the  Supreme  Judicial  Court  of  Massaehu- 
Betts,  in  Chase  v.  Tfte  City  of  Lowell  (7  Gray,  35).  The  case 
shows  that  the  city  council  of  Lowell,  on  the  20th  of  February, 

1854,  authorized  the  joint  committee  upon  streets  ''to  con- 
tract with  and  employ  a  suitable  person  for  city  engineer  for 
the  ensuing  year,  or  for  such  time  as  they  may  deem  expe- 
dient, at  a  rate  of  compensation  not  to  exceed  one  thousand 
dollars  per  year,  and  also  to  employ  a  clerk  for  the  service 
of  the  committee."  The  committee  subsequently  chose  the 
plaintiff  as  their  clerk  for  the  "  present  municipal  year,"  and 
city  engineer  for  one  year  from  the  first  of  April  following. 
The  votes  of  the  members  of  the  committee  were  entered  on 
the  record  and  signed  by  the  plaintiff  as  their  clerk,  and  there 
was  no  other  evidence  either  in  the  record  or  otherwise  that 
the  committee  ever  fixed  the  amount  of  compensation  which  the 
plaintiff  should  receive  in  either  capacity.  In  October,  1854-, 
the  city  council  passed  an  ordinance  which  provided,  among 
other  things,  that  a  city  engineer  should  be  chosen  by  the 
city  council  in  the  month  of  January,  annually,  and  might  be 
removed  at  any  time  by  vote.  The  plaintiff  continued  to  dis- 
charge the  duties  of  the  office  of  city  engineer  until  January, 

1855,  when  he  was  notified  of  the  election  of  a  successor,  and 
afterward  held  himself  in  readiness  to  perform  such  duties 
until  April  2d,  1855.  The  plaintiff  brought  an  action  to 
recover  the  last  quarter's  salary,  and  the  objection  was  taken 
to  a  recovery,  that  the  plaintiff's  agreement  with  the  defend- 
ant as  engineer  was  not  to  be  poiformed  within  one  year 
from  the  making  thereof,  and  therefore  the  statute  of  frauds 
was  a  defence  to  the  claim.  The  objection  was  overruled  and 
the  plaintiff  recovered  the  amount  claimed.  The  court  say: 
''  But  if  that  agreement  was  within  the  statute,  we  are  of 
opinion  that  the  recorded  vote  of  the  committee  on  streets, 
passed  on  2 1st  of  February,  1854,  and  signed  by  the  plaintiff 
as  clerk,  was  a  sufficient  note  or  memorandum  thereof  in 


writing. 


jj 


In  the  case  cited,  as  in  the  case  now  considered,  the  rate  of 
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compensation  per  annum  was  "not  to  exceed"  a  certain 
amount,  but  the  ease  before  us  is  far  stronger  than  the  one 
cited,  as  it  appears  that  in  the  Massachusetts  case  the  reso- 
lution was  that  of  a  committee  and  not  the  common  council, 
and  the  clerk  who  made  the  entry  was  the  plaintiff  in  the 
action.  The  case  is  directly  in  point,  and  covers  the  question 
now  considered. 

The  case  cited  also  holds  that  the  appointment  by  a  city 
council,  for  a  definite  time,  of  a  city  officer  or  agent  entitled 
to  compensation  for  his  services,  if  accepted  by  him,  when  no 
law  prescribed  a  different  time  for  the  duration  of  the  office 
or  agency,  constitutes  a  contract  between  him  and  the  city, 
which  cannot  be  changed  by  a  subsequent  ordinance  of  the 
city  and  vote  of  the  common  council  without  his  consent. 

If  a  contract  was  created  by  the  resolution  of  the  common 
council,  then  clearly  there  was  no  power  to  avoid  its  legiti- 
mate effect  by  subsequent  proceedings  declaring  that  the  con- 
tract made  was  of  no  effect  and  by  selecting  other  newspapers 
to  perform  the  services  required. 

The  defendant's  counsel  seeks  to  sustain  the  judgment  upon 
grounds  which  are  directly  adverse  to  the  second  and  third 
conclusions  of  law  of  the  referee  and  the  views  expressed  in 
his  opinion. 

He  insists  that  the  resolutions  were  not  binding  upon  the 
defendants,  because,  1st.  They  were  not  definite,  and  did  not 
of  themselves  nor  without  resort  to  extrinsic  evidence  fix  the 
terms  of  the  contract  and  the  sums  to  be  paid;  and,  2d. 
Because  the  resolution  provided  that  a  contract  should  be 
made  by  the  chamberlain  with  the  proprietors  of  the  paper. 

The  referee,  in  his  opinion,  considers  that  the  contract  to 
report  and  publish  the  proceedings  of  the  board  at  an  annual 
expense,  not  to  exceed  $1,000,  was  consummated  by  the 
designation  or  offer  to  that  effect  by  the  board  and  its  accept- 
ance by  the  plaintiff;  that  this  was  in  substance  a  contract 
to  do  this  service  for  that  sum  per  annum.  He  also  states 
that  in  this  case  no  intervention  of  the  chamberlain  was 
required,  and  that  the  legal  effect  of  the  action  of  the  board 
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was  to  oDer  the  work  to  this  plaintiff,  and  the  pLiintiff 
accepted  tlie  offer.  I  concur  with  the  referee  in  the  con- 
8traction  placed  npon  the  resolutions ;  and  although  the  last 
resolution  refers  to  the  former  resolutions  in  general  terms, 
yet,  as  it  contained  no  specific  provision  for  a  distinct  con- 
tract, it  may,  I  think,  be  regarded  as  a  mere  offer  of  the 
work  at  a  price  and  at  rates  which  were  stated  in  the  former 
resolutions,  which  became  settled,  so  far  as  any  given  amount 
was  named,  by  an  acceptance  of  the  proposition  in  writing, 
filed  with  the  clerk.  The  agreement  therel>y  became  fixed 
to  pay  the  amount  named  in  the  first  resolution  for  reporting 
and  publishing  the  proceedings,  and  certain  other  rates  for 
other  work,  as  therein  stated. 

This  construction  was  placed  upon  the  expense  of  publish- 
ing the  proceedings,  by  the  payment  by  the  chamberlain  to 
the  plaintiff,  of  one  quarter's  salary  at  the  rate  of  $1,000  a 
year,  thus  fixing  that  amount. 

It  may  also  be  remarked  that  it  is  quite  apparent  that  the 
object  of  the  direction,  that  the  chamberlain  enter  into  a 
contract  with  the  proprietor  of  the  newspaper  designated  by 
the  board,  was  to  secure  an  acceptance  which  would  bind  the 
proprietor,  and  not  a  condition  upon  the  performance  of 
which  the  validity  of  the  contract  depended.  This  object 
was  accomplished  by  the  written  acceptance,  filed  with  the 
clerk,  and  the  intervention  of  the  chamberlain,  therefore, 
was  not  required.  But  even  if  a  condition  existed,  it  was 
waived  by  the  acceptance  in  writing  of  the  plaintiff,  tiled 
with  the  clerk.  Both  parties  agreed  to  this  as  a  substitute 
for  a  contract  with  the  chamberlain,  and  acted  upon  it  accord- 
ingly. 

It  is  further  insisted  that  the  resolution  under  which  the 
plaintiff  claimed  was  void,  because  the  yeas  and  nays  were 
not  entered  upon  tlie  journal  as  required  by  law.  (S.  L., 
1848,  217,  §  1.)  The  referee  found  adversely  to  the  defend- 
ant in  this  respect,  and  I  think  was  clearly  right.  The  reso- 
lutions first  passed  created  a  permanent  ofilicial  organ,  and 
tnade  provision  for  paying  the  expenses  attending  the  same. 
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The  last  resolution  merely  designated  an  organ  for  the  next 
three  years,  without  adding  to  the  expenditure  which  had 
previously  been  provided  for.  It  merely  filled  a  position 
already  created,  and  included  in  the  previous  action  of  the 
common  council. 

As  the  amount  which  the  plaintiff  is  entitled  to  recover 
may  be  changed  by  additional  evidence  upon  another  trial, 
this  is  not  a  case  where  the  facts  authorize  the  court  to  direct 
a  judgment  for  the  amount  claimed  by  the  plaintitf. 

The  defence  interposed  cannot  be  maintained,  even  on 
strict  legal  grounds ;  and  it  comports  with  justice  as  well  as 
the  law  to  direct  that,  for  the  error  of  the  referee,  the  judg- 
ment lx>  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

Daniels,  J.  The  judgment  in  this  case  should  be  reversed 
and  a  new  trial  ordered  because  the  signature  of  the  clerk  to 
the  resolution  designating  the  Argus  as  the  official  paper  of 
the  city  was  tlie  signature  of  the  defendant's  agent  to  the 
contract  proposed  by  that  resolution,  and  the  one  previously 
adopted  in  1863.  That,  under  the  statute,  was  sufficient  to 
constitute  a  compliance  with  its  provisions.  For  every  instru- 
ment required  by  any  of  its  provisions  to  be  subscribed  by  a 
party  may  be  subscribed  by  the  lawful  agent  of  such  party. 
(3d  K,  S.,  5th  ed.,  222,  §  8.) 

And  the  fact  that  both  parties  afterward  proceeded  with 
the  performance  is  sufficient  to  warrant  the  conclusion  that 
the  clerk  was  either  originally  empowered  by  the  defendant 
to  subscribe  the  resolution  in  its  behalf,  and  in  that  manner 
complete  the  memorandum  required  by  the  statute,  or  that 
his  act  in  doing  so  was  afterward  ratified  by  the  defendant. 
And  either  would  be  sufficient  to  render  the  subscription  by 
the  clerk  the  act  of  the  defendant.  For  the  ratification  by  the 
principal  of  the  unauthorized  act  of  an  agent  is  equivalent  in 
its  effect  to  an  original  authority  to  perform  the  act  itself. 
{ffoyt  V.  Thompson's  ExW,  19  N.  T.,  208,  218,  219.) 

That  made  it  the  memorandum  of  the  defendant,  and, 
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within  the  case  of  Cliace  v.  City  of  Lowell  (7  Gray,  35), 
bound  that  body  to  its  performance  as  a  lawful  contract.  For 
although  it  may  have  been  contemplated  by  the  resolution  of 
1863,  under  which  tlie  designation  was  afterward  made  by  the 
resolution  of  1866,  that  a  more  formal  contract  should  be 
entered  into  on  behalf  of  the  city  by  its  chamberlain,  the 
parties  could  waive  the  performance  of  that  provision.  And 
they  seem  to  have* done  so  by  entering  at  once  upon  the  per- 
formance of  the  agreement  indicated  by  the  resolution  sub- 
scribed  by  the  clerk,  and  its  acceptance  by  the  plaintiff. 
They  had  a  right  to  waive  the  making  of  a  formal  contract, 
as  long  as  the  acts  which  were  performed  were  sufficient  to 
constitute  the  statutory  memorandum,  for  that  was  as  binding 
upon  them  as  the  most  formal  and  detailed  agreement  which 
could  have  been  drawn.  And  that  they  both  intended  to 
and  did  dispense  with  the  making  of  any  formal  conti-act 
afterward,  are  fully  shown  by  the  subsequent  acts  and  conduct 
of  the  parties  under  the  memorandum  which  was  made.  For 
these  reasons,  as  well  as  those  fully  discussed  in  the  opinion 
of  the  presiding  justice,  Milleb,  I  concur  in  directing  a  new 
trial  of  the  action. 
New  trial  granted. 


The  People  ex  rel.  Edmund  L.  Judson,  and  the  said  Edmund  L. 
Judson,  Appellants,  v,  Geobob  H.  Thacbeb,  Respondent. 

(Third  Judicial  Depabtmbnt,  General  Term,  Mat,  1878.) 

Where  tbe  certificate  of  inspectors  of  election  shows  fewer  votes  canvassed 
than  appear  by  the  poll  Ust  to  have  been  cast,  and  the  proof  is  that  two 
of  tbree  candidates  (who  have  all  the  votes  canvassed)  received  respec- 
tively more  votes  than  the  certificate  gives  them,  and  there  is  evidence 
tending  to  show  firaud, — Hdd^  that  the  remaining  votes  appearing  on  tbe 
poll  list,  which  is  unquestioned,  although  less  than  returned  for  the 
third  candidate,  should  not  be  counted  for  hhn.  (Miller,  P.  J., 
dissenting.) 

Accordingly  where  it  appeared,  in  an  action  brought  to  try  the  title  to  the 
office  of  mayor^  in  the  city  of  Albany,  that  by  the  poll  list  of  one  of 
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the  voting  districts  there  were  cast  729  votes  for  that  office;  that  while 
the  votes  were  beiDg  counted  the  gas-light  went  out,  and  on  counting  the 
ballots,  after  it  had  been  relighted,  it  was  found  that  there  were  only  653 
ballots  for  mayor,  of  which  460  were  for  T.  and  the  balance  for  two 
other  candidates,  and  the  inspectors  made  their  return  according  to  this 
count,  and  it  was  also  shown  by  oral  proof  that  8S4  voters  had  voted  for 
the  candidates,  other  than  T., — Held^  that  it  was  error  to  chai^  the  jury 
that  the  number  of  votes  proved  to  have  been  cast  for  the  candidates, 
other  than  T.,  should  be  deducted  f^om  the  larger  number  of  votes  cast 
at  the  poll,  and  not  iVom  the  smaller  number  of  votes  canvassed.  (Id.) 

The  court  might,  it  teema^  if  there  were  evidence  on  tiie  subject,  have  sub- 
mitted to  the  jury  the  question,  whether  the  seventy-seven  votes  were 
cast  for  T. ;  and  instructed  them  that,  if  they  found  they  were,  they 
should  deduct  the  number  found  to  have  been  given  for  the  other  can- 
didates from  the  whole  number  of  votes  cast.    (Per  pAiiKsk,  J.) 

Hdd^  also,  that  tlie  return  might  be  rejected,  without  respect  t  o  the  ques- 
tion whether  the  inspectors  had  been  concerned  in  the  fraud. 

And  accordingly,  if,  during  the  interval  between  the  going  out  of  the  gas 
and  its  being  relighted,  ballots  had  been  taken  from  the  table  and  others 
substituted  by  persons  other  than  the  inspectors  and  without  their  com- 
plicity, and  it  was  entirely  uncertain  to  what  extent  this  had  been  done, 
it  would  be  sufficient  cause  for  setting  aside  the  return ;  and  there 
being  evidence  tending  to  show  this,  it  was  error  to  refuse  to  chai^  to 
this  effect    (Milleb,  P.  J.,  dissenting.) 

HM,  error,  also,  to  charge  that  the  jury  must  be  convinced  *'  that  there  was 
intentional  fraud  on  the  part  of  the  inspectors,  and  such  fraud  as  altered 
the  result  in  order  to  set  aside  the  return." 

Appeal  from  a  judgment  entered  npon  a  verdict  and  from 
an  order  denying  a  new  trial. 

The  action  was  in  the  nature  of  a  guo  warranto  to  try  the 
title  of  the  defendant  to  the  office  of  major  of  Albany,  to 
which  office  the  defendant  was  declared  to  have  been  elected 
on  the  second  Tuesday  of  April,  1872. 

The  official  canvass  showed  the  vote  in  the  city  for  mayor 
to  have  been  as  follows,  viz. : 

For  George  H.  Tliacher 6,588 

"  Edmund  L.  Judson 6,387 

«   Thomas McCarty 2,157 

The  plaintiff  claimed  to  have  been  legally  elected  to  the 
office,  notwithstanding  the  result  declared  npon  this  canvass. 
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A  verdict  was  rendered  in  favor  of  the  defendant.      The 
facts  are  stated  in  the  opinion  of  Pabkeb,  J. 

Z.  Tremaiuy  for  the  appellants. 

M.  Sale,  for  the  respondent. 

Present — Mill*eb,  P.  J.,  Pottee  and  Pabksk,  J  J. 

By  the  Court — Pabkbb,  J. .  This  is  an  action  comnienoed 
by  the  People  npon  the  relation  of  Edmund  L.  Judson,  and 
by  the  said  Judson  against  the  defendant,  in  the  nature  of  a 
qiu>  warranto,  to  try  the  title  to  the  office  of  mayor  of  the 
city  of  Albany. 

The  action  was  tried  at  an  adjourned  circuit  in  Albany,  in 
September,  1872,  and  resulted  in  a  verdict  for  the  defendant. 

A  motion  was  made  for  a  new  trial  upon  the  minutes  of 
the  judge  who  tried  the  cause,  which  was  denied.  Judgment 
in  accordance  with  the  verdict  was  entered ;  and  from  such 
judgment,  and  the  order  denying  plaintiff's  motion  for  a  new 
trial,  the  plaintiff  appeals  to  the  General  Term. 

The  plaintiffs  ask  a  reversal  of  the  judgment  and  a  new 
trial,  both  upon  the  facts  and  npon  exceptions  to  errors  of 
law  alleged  to  have,  been  committed  upon  the  trial. 

The  certificate  of  election  was  given  to  the  defendant 
T\\\^j  prima  facie,  entitles  him  to  the  office;  but  it  is  open 
to  proof  that  the  official  canvass  and  certificate  were  not  cor- 
rect, and  that  the  person  so  certified  was  not  in  fact  elected 
to  the  office.    {Ths  People  v.  Cooh,  4  Seld.,  67.) 

Without  going  at  much  length  into  the  evidence,  it  must 
suffice  to  state  that  the  controversy,  in  regard  to  the  correct- 
ness of  the  canvass,  is  confined  to  that  in  the  soutliern  dis- 
trict of  the  Fourth  ward.  In  that  district  729  votes  were 
given  for  mayor,  according  to  the  poll  list.  While  the  votes 
were  being  counted,  by  gas-light  (having  been  turned  from 
the  box  upon  a  table),  the  light  suddenly  went  out;  and 
before  the  fi^as  was  religlited,  it  is  alleged  by  the  plaintiff 
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that  the  ballots  upon  tlie  table  were  interfered  with  by  some 
person  or  persons,  and  some  of  them  abstracted,  and  votes  for 
Thacher  substitated.  Evidence  was  given  tending  to  show 
that  such  was  the  case.  It  turned  out  that,  upon  counting 
the  ballots  upon  the  table,  after  the  gas  was  relighted,  there 
were  only  652  for  mayor,  of  which  460  were  returned  for 
Thatcher,  114  for  Judson  and  seventy-nine  for  McCarty, 
being  in  all  less  by  seventy-seven  than  had  been  put  into  the 
box  for  mayor,  according  to  the  poll  lists; 

Evidence  was  given,  by  the  testimony  of  voters  themselves, 
tending  to  show  that  200  voters  voted  for  Judson  for  mayor 
in  this  district,  and  134  for  McCarty.  Deducting  the  sum 
of  these  from  652,  there  are  left  only  318  for  Thaclier, 
making  his  majority  in  this  district,  according  to  the  returns 
thus  corrected,  118. 

Judson  received  a  majority  in  the  residue  of  the  city,  out- 
side of  this  district,  of  146.  If  Thacher's  majority  in  this 
district  was  only  118,  it  follows  that  Judson  was  elected 
mayor  by  twenty-eight  majority.  But  if  the  334  votes  for 
Judson  and  McCarty  in  this  district  are  to  be  deducted  from 
the  whole  number  of  votes  cast  for  mayor,  shown  by  the  poll 
lists,  729,  there  are  left  395  for  Thacher  (if  they  arc  all  to  be 
counted  for  him),  making  a  majority  of  195  over  Judson  in 
the  district,  electing  Thacher  mayor  by  forty-nine  majority. 

In  charging  the  jury  the  court  say :  "  I  see  no  reason  why 
you  should  deduct  the  number  of  votes  proved  to  have  been 
cast  for  Judson  and  McCarty  from  the  smaller  number  of 
votes  eanvoMed^  and  not  from  the  larger  number  of  votes 
cast  at  that  poll.''  This  was  excepted  to  by  plaintiff's  coun- 
sel; and  it  appears  to  me  that  the  plaintiff's  position,  that  it 
was  erroneous,  is  correct. 

The  canvass  of  the  inspectors  is  to  be  taken  2i&  prima  facie 
correct,  but  when  we  get  beyond  tfio  canvass,  which  gives 
652  as  the  number  of  votes  east  at  that  poll  for  mayor,  we  are 
beyond  the  range  of  sucli  primal  facie  evidence  of  correctness. 
The  canvass  does  not  show  that  the  seventy-seven  votes,  not 
included  in  it,  were  given  for  Thacher. 
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It  says,  the  whole  number  of  votes  for  the  office  of  mayor 
was  652,  of  which 

Geor«:e  H.  Thacher  received 460 

Edmund  L.  Judson  roceived 113 

Thomas  McCarty  received 79 

652 

It  is  this  return  that  is  corrected  by  proof  that  Jndson 
received  200  and  McCarty  134.  For  whom  the  seventy- 
seven  other  votes  were  cast,  does  not  appear  from  the  return. 
So  that  Thacher  is  not  prima  facie  entitled  to  them. 

Doubtless,  if  there  is  evidence  on  the  subject,  the  court 
might  have  left  to  the  jury  the  question  whether  the  seventy- 
seven  vote3  were  cast  for  Thacher,  and  instructed  them,  if 
they  found  they  were,  that  they  should  deduct  the  334  votes 
from  the  whole  number  of  729.  But  these  seventyHsevea 
votes  were  not  shown  by  the  returns  to  have  been  given  for 
Thacher,  and  the  court  was  wrong  in  assuming,  as  the  charge 
did,  tliat  they  were  given  for  him. 

The  court  charged  the  jury  on  the  subject  of  fraud  npon 
the  ballot-box,  whereby  the  result  was  changed*  as  follows : 
^^  You  are  to  find  whether  fraud  was  committed.  I  do  not 
speak  of  the  misconduct  of  outside  parties,  but  you  are  to 
examine  and  see  whether  intentional  fraud  was  committed  by 
the  inspectors.  I  can  see  nothing  else  than  the  intentional 
fraud  of  the  inspectors  which  would  justify  you  in  entirely 
setting  aside  the  canvass.  It  must  be  a  conviction  in  your 
minds  tliat  there  was  intentional  fraud  on  the  part  of  the 
inspectors,  and  such  fraud  as  altered  the  result,  that  is  neces- 
sary in  order  to  set  aside  the  entire  return."  To  this  plain- 
tiffs' counsel  excepted.  Plaintiffs'  counsel  requested  the 
court  to  charge  as  follows,  viz. :  "  If  the  jury  believe  from  the 
evidence  that,  preceding  or  during  the  canvass  of  the  mayor's 
box,  ballots  for  mayor  were  either  illegally  abstracted  fix>m 
the  box  or  table,  or  placed  in  the  box  or  on  the  table,  and  it 
is  entirely  uncertain  to  what  extent  this  was  done,  then  the 
returns  should  be  rejected,  and  each  candidate  credited  with 
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the  votes  otherwise  proved  to  have  been  cast  for  hhn, 
although  none  of  the  inspectoi*3  were  concerned  in  the  trans- 
action." 

This  was  refused,  and  the  refusal  excepted  to,  and  I  think 
fiuiHciently  excepted  to,  a^aough  defendant's  counsel  makes 
the  point  that  it  was  not. 

Botli  of  the  exceptions  last  mentioned  relate  to  the  same 
alleged  error  of  tlie  judge  in  holding  that  no  fraud  upon  the 
ballot-box,  committed  by  any  one  except  the  inspectors,  could 
avail  to  set  aside  the  return  entirely,  and  throw  the  parties 
upon  other  proof  of  their  votes  in  that  district. 

I  think  the  holding  was  wrong  in  principle,  and  wrong  as 
applied  to  this  case.  There  is  evidence  to  make  it  a  proper 
inquiry  for  the  jury  whether,  during  the  interval  between  the 
going  out  of  the  gas  and  its  being  religlited,  ballots  were  not 
taken  from  the  table  and  others  placed  upon  it,  by  persons 
other  than  the  inspectors,  and  without  their  complicity. 
If  this  was  done,  so  that  the  result  of  the  voting  at  tlie  poll 
was  rendered  entirely  uncertain,  it  was  sufficient  cause,  I 
think,  for  setting  aside  the  return.  ^ 

Without  pui-suing  the  inquiry  upon  the  questions  raised  in 
the  case,  the  errors  committed  as  above  stated  are  sufficient 
to  entitle  the  plaintiffs  to  a  reversal  of  the  judgment  and  order, 
and  a  new  trial,  which  should  be  ordered,  with  costs  to  abide 
the  result. 

Potter,  J.  The  mass  of  evidence  contained  in  this  volu- 
minous case  was  hardly  referred  to  upon  the  argument,  and 
becomes  nearly  useless  upon  this  review.  The  decision  will 
mainly  depend  upon  a  state  of  undisputed  facts,  conceded 
upon  the  argument,  or  taken  from  the  charge  of  the  learned 
judge  to  the  jury.  The  action  is  to  try  the  title  to  the  office 
of  mayor  of  the  city  of  Albany.  It  is  a  question  which, 
though  instituted  in  the  name  of  the  people,  is  really  to  settle 
a  right  between  the  relator  and  the  defendant,  as  individuals. 
The  legal  title  to  this  office  depends  upon  ascertaining  the 
truthful  expression  of  the  popular  will  of  the  electors  of  the 
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city  of  Albany.  Such  an  action  as  this  is  a  proceeding  pecu- 
liarly appropriate,  and  especially  adapted  to  try  the  question 
of  title  to  an  office.  It  allows  the  parties  to  look  beyond  the 
mere  prescribed  forms  by  which  results  are  in  the  first 
instance  to  be  ascertained,  and  allows  the  actual  will  of  the 
electors  to  be  shown.  It  does  not  exclude  the  oral  proof  by 
the  electors  of  their  expression  of  choice  nor  allow  their  will 
to  be  defeated,  either  throngh  prescribed  forms  of  law  or 
through  the  negligence,  mistake  or  fraud  of  those  who  are 
appointed  to  register  the  results  of  an  election,  nor  even  the 
frauds  of  others  which  may  defeat  or  destroy  the  expression 
of  the  sovereign  will.  ' 

The  right  to  hold  an  office  is  a  sacred  right,  derived  from 
the  highest  source  of  political  power  known  to  our  form  of 
goverament.  It  is  a  right  secured  by  the  popular  voice 
expressed  in  the  forms  of  popular  sovereignty.  The  trial  of 
such  an  issue  at  law  is  an  inquiry  into  that  right.  It  is,  like 
other  issues,  to  be  determined  by  established  rules  of  evidence 
which  are  intended  for  the  establishment  of  truth,  and  its 
investigation  is  not  shackled  by  or  confined  to  forms  alone. 
At  common  law,  where,  as  in  this  case,  the  people  are  a  party, 
the  certificate  of  the  board  of  inspectors  is,  first,  prima  facie 
evidence  of  the  truth  of  such  statements  as  they  are  per- 
mitted or  directed  to  certify.  But  it  is  only  prima  facie 
evidence ;  it  is  not  conclusive ;  and  like  all  other  merely  pre- 
sumptive evidence,  it  is  subject  to  be  overcome  or  destroyed 
by  better,  higher  or  more  certain  evidence,  and  may  be 
entirely  so  overcome  or  impeached.  In  this  country  it  is  the 
actual  expressed  will  of  the  electors,  not  the  certificate  of 
inspectors,  that  confers  the  title  to  an  office.  It  is  truth^  not 
farm^  that  confers  the  right.  {People  v.  Cooky  8  N.  Y.,  68.) 
What  is  sufficient  to  impeach  the  presumption  created  by  an 
inspectors'  certificate,  how  long  it  continues  to  have  legal 
vitality,  how  long  the  onus  p7*obdndi  remains  with  the  rela- 
tor, are  perliaps  the  most  important  legal  questions  arising  in 
this  case.  From  the  charge  of  the  learned  judge,  as  well  as 
from  concessions  made  on  the  argument,  the  whole  contro- 
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verfey  is  limited  to  the  votes  cast  by  the  electors  in  the  south- 
ern district  of  the  Fourth  ward  of  the  city  of  Albany. 

Excluding  that  district  in  estimating  the  result,  it  was 
conceded  that  the  relator  had  a  majority  of  146  votes  for  the 
office  of  mayor  from  the  aggregate  vote  of  all  the  other  dis- 
tricts in  tlie  city.  Taking  the  certificate  of  the  inspector  of 
election  of  that  district  as  evidence  of  the  result,  the  defend- 
ant would  be  elected  by  a  majority  of  201  votes.  This  state- 
ment embraces  the  whole  scope  of  the  controversy,  so  far  as 
it  is  here  for  review.  If,  then,  by  legal  evidence,  or  by 
admissions  made  upon  the  trial,  this  certificate  of  the  inspec- 
tors does  not  express  the  true  result  of  the  electors'  choice — 
if  its  effect  is  so  destroyed  or  impeached  by  better  proof  that 
it  ceases  to  have  force  as  evidence — then  the  result  in  that  dis- 
trict must  be  determined  by  other  and  the  best  evidence  that 
the  nature  of  the  case  admits  of. 

If  this  certificate  is  proved  to  be  false,  if  its  falsehood  is* 
conceded  or  not  controverted,  if  a  state  of  facts  is  shown 
which  proves  that  the  result  in  that  district  was  uncertain, 
and  if  it  was  shown  that  it  was  not  in  the  power  of  the 
'  inspectors  to  render  it  certain,  then  it  amounts  to  no  evidence 
to  defeat  that  which  is  better.  Wtien  the  truth  has  been  so 
far  inquired  into  and  ascertained  as  to  show  that  the  certifi- 
cate is  not  true,  can  it  be  the  duty  of  the  court  to  hold  that, 
though  false  and  uncertain,  it  may  still  be  used  as  evidence  ? 
Can  such  a  paradox  be  introduced  into  the  law,  as  that  a 
thing  false  in  fact  may  be  true  as  evidence?  Or  this,  that  an 
oiKcial  certificate,  proved  to  be  beyond  the  power  of  the 
officer  to  make  certain  in  what  it  contains,  shall  still  be  held 
to  be  certain  because  it  is  certified  ?  I  think  not.  If  such 
rules  are  not  found  to  be  established  by  authority,  surely  they 
should  not  be  now  first  introduced  to  thwart  that  inestimable 
right  of  a  free  man,  the  right  to  hold  an  office  when  such 
right  is  proved  by  the  beet  evidence  to  be  the  will  of  the  legal 
voters. 

This  case  in  its  features  is  novel.    It  is  distinguishable 
from  all  the  cases  found  reported  in  some  respects.    It  is  not 
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a  case  of  inere  irregularity  so  common  in  the  books,  wliicli  cast 
no  uncertainty  upon  the  result,  or  none  but  such  as  can  be 
rendered  certain.  It  differs  from  the  case  of  The  People  v. 
Mink  (27  N.  Y.,  639).  In  that  case  no  evidence  was  offered 
to  impeach  the  certificate,  and  it  was,  of  course,  held  good, 
prima  facte.  Nor  is  the  case  of  The  People  v.  Peaee  (27  N. 
Y.,  45)  at  all  in  point  upon  the  question  we  are  considering. 
That  case  only  establisiies  the  just  rule  that  a  party  may  go 
behind  the  certificate  of  the  inspectors  and  prove  upon  a  trial 
before  a  jury,  by  the  best  evidence  that  the  nature  of  the  case 
will  admit  of,  what  is  the  people's  willy  what  is  the  truths 
and  may  correct  any  error  occurring  by  reason  of  any  neffli- 
ffence,  mistake,  or  fraud  of  the  inspectors  or  others.  But 
none  of  these  cases  lay  down  a  rule  to  apply  where  error,  mis- 
take, negligence  or  fraud  has  produced  an  uncertainty  in  a 
canvass  beyond  the  power  of  being  corrected.  The  only  case, 
*  or  rather  tlie  highest  authority  and  latest  case  that  gives  a 
rule  in  such  an  event,  is  The  People  v.  Cook  (8  N.  Y.,  94). 
That  case  says:  ^'If  it  be  impossible  for  the  inspectors  to 
ascertain,  certify  and  declare  the  number  of  genuine  ballots, 
the  whole  should  be  rejected." 

The  certificate  of  the  board  of  inspectors  produced  in  this 
case  shows  that  652  votes  were  cast  in  this  disputed  district 
for  the  office  of  mayor,  and  that  of  these  460  were  cast  for  the 
defendant,  George  H.  Thacher,  113  for  the  relator,  Edmund 
L,  Judson,  and  79  for  one  Thomas  McCarty,  This  certifi- 
cate, standing  alone  SiS£rima  facie  evidence,  would  show  the 
defendant  elected  to  the  office.  The  burden  of  proof  to  over- 
come thhprima facie  case,  it  is  conceded,  was  then  upon  the 
relator.  How,  then,  may  tlm  p7*ima  facie  cafee  be  overcome, 
and  what  evidence  is  sufficient  to  destroy  its  effect } 

The  relator  proceeded  to  attack  the  verity  of  the  inspectors' 
(fertificate.  He  showed  by  better  and  higher  evidence,  to  wit, 
that  of  the  electors  themselves,  that  he  received  in  that  dis- 
trict 200  votes  for  that  office,  and  that  Thomas  McCarty 
received  134  for  the  same  office.  A%,  prima facie^  but  652 
votes  were  canvassed  by  the  inspectors,  this  higher  evidence 
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than  the  prima  facie  certificate  left  but  318  votes  for  the 
defendant,  thus  still  electing  the  relator.  It  was  never  heard 
of  before  in  the  law  of  evidence,  I  think,  tliat  there  could  be 
allowed  to  a  party,  even  as  prima  facie  evidence,  a  large 
number  of  votes  not  canvassed  for  him,  and  that,  too,  without 
oral  or  other  proof  that  they  had  been  cast  for  him — that  the 
prima  facie  evidence  of  a  certificate,  even  after  its  impeach- 
ment, was  sufficient  to  overcome  the  higher  and  better 
positive  evidence  that  had  impeached,  contradicted  and 
destroyed  it. 

It  is  not  denied  that  the  relator  showed  this  certificate  was 
false  in  its  statement  of  the  number  of  ballots  cast  for  that 
office,  in  this,  that  the  actual  number  was  729,  not  652,  nor 
was  it  urged.  It  could  not  be  urged  that  the  inspectors  did 
not  know  that  their  certificate  in  that  respect  was  untrue.  If 
a  state  of  circumstances  existed  at  the  canvass  by  whicli  a 
part  of  the  ballots  were  destroyed  or  abstracted,  or  the  result 
made  uncertain,  the  duty  of  the  inspectors  was  plain.  It 
was  a  duty  consistent  with  truth — consistent  with  official 
integrity.  That  duty  was  honestly  and  truthfully  to  certify 
and  declare  the  fact  which  produced  the  uncertainty.  {People 
v.  Cooh^  8  N.  Y.,  94.)  There  is  no  law,  no  official  obliga- 
tion, that  requires  a  sworn  officer  to  certify  untruthfully, 
because  he  cannot  certify  the  truth,  or  in  the  absence  of  cer- 
tain knowledge  to  guess  at  a  result. 

It  would  have  been  honest,  it  would  have  been  consistent 
wuth  official  integrity,  it  was  due  to  truth  and  justice,  due  to 
the  highest  public  interests,  that  this  board  should  have  certi- 
fied to  the  fact  of  the  sudden  and  mysterious  darkness  that 
happened  during  the  canvass,  to  the  certain  abstraction  of 
votes,  and  for  aught  they  knew  also  to  a  change  or  substitu- 
tion of  votes,  and  to  the  uncertainty  of  the  result.  At  all 
events,  an  honest,  truthful  certificate  would  have  shown  that 
the  result  was  made  uncertain. 

It  is  undisputed  that  the  canvass  for  mayor  was  out  of  the 
legal  order  of  time.  The  box  containing  these  ballots  was 
the  fourth  canvassed.    The  votes  canvassed  in  that  box  had 
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been  all  turned  out  of  the  box  upon  the  table  and  lay  in 
heaps  before  the  inspectors,  and  were  then  being  opened. 
While  in  this  condition,  a  condition  of  all  others  most  sus- 
ceptible to  the  commission  of  a  fraud,  and  while  the  inspectors 
were  surrounded  by  persons  of  doubtfal  repute,  the  gas-light 
was  suddenly  extinguished.  Though  candle-light  was  very 
soon  obtained,  and  though  during  the  darkness  some  of  the 
inspectors  honestly  endeavored  to  secure  the  ballots  from 
being  interfered  with,  there  is  proof,  certain  proof,  that  they 
did  not  entirely  succeed.  They  were  interfered  with  by  some 
person  or  pei*sons  during  the  moments  of  darkness.  Certain 
it  is  that  when  the  light  appeared  votes  had  been  abstracted. 
Ballots  were  found  strewed  upon  the  floor  under  the  table, 
and  one  of  the  inspectors  was  found  away  from  the  place  he 
occupied  at  the  table  when  the  light  went  out,  and  there  was 
very  strong  circumstantial  evidence  that  different  votes  were 
substituted  for  the  votes  cast.  Upon  counting  the  votes  found 
on  tlie  table  after  the  light  was  restored,  but  652  votes  was 
found,  though  729  had  been  cast  in  the  box  by  the  electors. 
The  inspectors  might  have  truthfully  certified  that  from  the 
votes  found  upon  the  table  and  afterward  canvassed,  the  fol- 
lowing was  the  result.  Though  the  law  furnishes  no  such 
form,  truth  required  it.  But  their  certificate  was  not  made 
in  the  honest  form  suggested  and  as  required  by  duty.  It 
was  shown  by  the  testimony  on  the  part  of  the  relator,  and 
not  controverted  by  other  evidence,  that  the  result  as  certified 
was  not  true. 

The  relator  further  impeached  this  certificate  by  affirmative 
proof  tliat  200  electors  of  that  district  voted  for  him,  thus 
falsifying  the  return  to  the  extent  of  eighty-seven  votes,  and 
by  like  evidence  that  136  electors  in  the  same  district  on  the 
same  day  voted  for  Thomas  McCarty  tor  the  same  office,  thus 
further  impeaching  this  certificate  and  return  to  the  extent  of 
fifty-seven  votes.  The  legal  question  then  arises  as  to  the 
effect  of  this  prima  fdcie  evidence  of  the  inspectors'  certifi- 
cate after  being  thus  falsified  and  impeached.  Is  it  then  still 
in  force!    Tliough  false,  is  it  still  legal  evidence?    Is  the 
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onus  prohandi  still  upon  the  relator  further  to  impeach  a 
thing  proved  and  conceded  to  be  false  and  uncertain?     It 
was  neither  trne  in  fact,  nor  had  the  inspectors  the  means  of 
making  it  certain  and  certifying  a  true  result.     They  did  not 
know  that  all  the  votes  they  canvassed  and  thus  certified  had 
even  been  in  the  ballot-box.     They  did  know  that  all  the 
votes  that  had  been  in  the  ballot-box  were  not  canvassed. 
Admitting  the  certificate  of  the  inspectora  was  prima  facie 
evidence  of  the  result  in  the  first  instance  and  that  the  bur- 
den was  first  upon  the  relator  to  impeach  it,  yet  when  it 
became  so  impeached,  both  for  its  untruthfulness  known  to 
the  inspectors,  and  impeached  in  that  the  result  of  the  ballot 
was  not  only  uncertain,  but  the  inspectors  did  not  possess  the 
means  of  making  it  certain,  what,  then,  is  the  legal  effect  Y 
On  whom,  then,  is  cast  the  burden  of  proof?    Upon  these 
points  there  was  no  conflict  of  fact  for  tlie  jury.     This 
became  in  this  case,  as  it  may  become  in  others,  a  grave  ques- 
tion— a  question  upon  which  great  interests  under  our  form 
of  government  may  depend.     It  is  a  question  that  should  have 
for  its  basis  the  support  of  integrity  and  truth — ^a  question 
that  lies  at  the  very  foundation  of  our  system  of  government. 
Upon  the  decision  of  this  question  depends,  or  may  depend, 
the  means  of  detecting  and  exposing  fraud  and  imposition — a 
question  of  the  purity  of  the  elective  franchise — ^a  question 
involving  the  sovereign  right  of  the  people.     It  should  be  so 
held  as  to  be  the  means  of  correcting  error  and  of  securing 
the  confidence  of  the  people  in  the  ultimate  result  of  an  elec- 
tion.   Was  it  needful  for  the  party  attacking  the  verity  of  an 
official  certificate,  which  is  at  most  but  prima  facie  evidence 
— a  ministerial,  not  a  judicial  certificate — to  go  further  than 
to  prove  it  false  and  uncertain  ? 

What  is  prima  facie  evidence?  It  is  an  inference  or  pre- 
sumption of  law  affirmative  or  negative  of  a  fact,  in  the 
absence  of  proof,  or  until  proof  can  be  attained  or  produced 
to  overcome  the  inference.  Starkie  defines  it  to  be  "that 
which  not  being  inconsistent  with  the  falsity  of  the  hypo- 
thesis, nevertheless  raises  such  a  degree  of  probability  in  its 


286         CASES  IN  THE  SUPREME  COURT  f^^ay- 

People  ex  reL  Judson  «.  Thacher 

favor  that  it  will  prevail  if  accredited  by  a  jury,  unless  it  be 
rebutted  or  the  contrary  proved."  (Vol.  1,  p.  544.)  It  is  cer- 
tainly the  weakest  of  all  evidence  upon  which  legal  action 
can  be  sustained,  and  ceases  to  be  sufficient  when  rebutted  or 
impaired  by  contrary  and  better  proof.  In  this  case  the 
prima  facie  evidence  is  that  only  652  votes  were  cast  for 
mayor  at  that  poll ;  prima  facie  only  113  were  cast  for  the 
relator,  and  only  seventy-nine  for  McCarty.  In  these  respects 
it  was  rebutted  and  proved  untrae.  This  certificate,  then, 
was  uncertain  and  untrue.  The  prim^  facie  presumption  of 
>erity  of  the  certificate  then  was  overcome,  destroyed.  The 
only  question  that  remains  is,  does  any  virtue  still  remain  in 
this  false  document,  which  shall  so  control  as  to  overthrow 
the  truth  and  nullify  this  highest  right  of  the  citizen,  that  of 
enjoying  the  exercise  of  popular  sovereignty,  that  of  rights 
conferred  by  a  pure  and  honest  exercise  of  the  elective  fran- 
chise? I  have  found  no  authority  in  the  jurisprudence  of 
any  civilized  country  that  allows  of  an  action  being  main- 
tained or  defended  upon  evidence  admitted  to  be  untrue^ 
The  nearest  approach  to  such  a  rule  is  in  the  old  English  doc- 
trine of  libel :  "  The  greater  the  truth  the  greater  the  libel,*' 
or  e  converse^  "  the  greater  the  libel  the  greater  the  truth." 
In  the  jurisprudence  of  this  country,  and  in  the  trial  of  causes, 
a  more  reasonable  doctrine  prevails,  as  I  understand  the  rule. 
In  the  examination  of  contested  questions  of  fact,  the  onus 
prchandi  may  in  the  course  of  the  trial  be  thrown  from  one 
party  to  the  other  several  times,  according  as  the  complexion 
of  the  proof  may  change.  {Rosa  v.  Govldj  5  Greenl.,  211.) 
The  books  are  full  of  illustrations  and  examples  of  this  kind. 
Take  the  familiar  case  of  a  negotiable  promissory  note  pay- 
able to  bearer.  The  production  of  the  note  and  proof  of 
signatures  of  maker  and  indorsers  is  primal  fa>cie  evidence 
that  it  was  given  in  the  usual  course  of  business  and  for 
valne;  but  if  the  defence  shall  show  that  the  note  was 
obtained  by  fraud  or  an  illegal  consideration,  or  without  con- 
sideration, the  onus  prohandi  is  changed,  the  prima  facie 
evidence  is  destroyed,  and  the  burden  is  then  cast  upon  the 
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plaintiff  to  show  under  what  circumstances  he  obtained  the 
note.  Tlie  nature  of  the  action,  the  pleadings  and  the  proofn 
on  trial,  are  to  be  considered  in  all  cases  in  determining  upon 
whom  the  amis  lies  at  any  given  stage  of  tlie  trial.  (PhiK 
Ev.,  C.  &  H.,  notes  by  Edwards,  vol.  1,  684.)  If  a  question 
of  fact  remains  in  a  case,  or  there  is  conflict,  then  it  is  a  ques- 
tion for  the  juiy;  but  where  the  fact  is  undisputed,  when  the 
falsity  or  uncertainty  of  the  prima  facie  evidence  is  conceded, 
and  when  the  proof  is  without  contradiction,  as  in  tlie  case 
before  us,  that  the  official  certificate  is  untrue,  when  it  is 
certain  that  it  cannot  be  true — when  the  extent  of  its  falsity 
is  uncertain — then  it  is  for  the  court  to  decide  upon  whom 
the  onus  lies.  I  think  the  prima  facie  presumption  of  its 
verity  is  then  destroyed ;  that  there  is  nothing  left  then  to 
sustain  it.  It  is  then  impossible  from  the  canvass  and  certifi 
cate  to  ascertain  the  number  of  ballots  given  for  either  candi- 
date. If  such  uncertain  result  is  produced  with  or  without 
the  fault  of  the  inspectors,  their  duty  is  then  clear.  The 
Court  of  Appeals  have  prescribed  what  is  then  the  duty  of 
the  inspectors.  That  duty  is,  not  what  was  done  in  this 
case.  It  was  not  to  certify  to  a  falsity;  not  to  certify  by 
guess  work  when  it  was  uncertain ;  not  to  certify  to  what 
they  knew  was  untrue,  but  to  ceiliify  and  declare  the  fact 
which  produced  the  uncertainty,  {People  v.  Cook^  8 
N.  Y.,  94.) 

It  is  clearly  apparent,  I  think,  that  the  case  was  submitted, 
in  part  to  the  jury  upon  a  mistaken  theory  of  the  law  as  to 
the  legal  force  and  effect  of  the  inspectors'  certificate.  The 
learned  judge  correctly  charged  the  jury  first  that  the  formal 
certificate  of  the  canvass  was  sufficient  evidence  to  begin 
with,  that  prima  fact^  the  party  receiving  it  is  entitled  to  the 
office,  and  also  ^^that  it  rested  with  the  plaintiff  to  show 
affirmatively  that  he  is  entitled  to  the  office."  "  And  to  do 
that  he  must  show  that  the  result  stated  in  the  returns  is  not. 
correct."  It  is  conceded  that  the  plaintiff  did  show  that  the 
result  stated  in  the  return  was  not  correct. 

It  is  conceded  that  the  relator  had  146  votes  majority, 
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independent  of  that  district,  and  by  the  highest  proof  it  was 
sliown  that  he  received  200  more  of  ballots  in  that  district 
for  the  same  office.  I  assnme,  then,  for  so  I  hold  the  rule  to 
be,  that  when  the  inspectors'  certificate  ceased  to  be  prima 
facie  evidence,  when  it  was  not  only  admitted,  but  proved  to 
be  both  untrue  and  uncertain,  its  legal  force,  its  j^ima  facie 
presumptive  character,  had  been  destroyed. 

It  no  longer  proved  the  defendant  entitled  to  the  office. 
It  remained  then  evidence  of  nothing  but  its  falsity. 

The  canvass  of  the  district  was  then,  in  law,  a  blank,  so  far 
as  this  certificate  was  in  question,  and  so  far  as  there  was  any 
legal  evidence  then  remaining  of  its  result.  Then  the  relator 
stood  with  146  majority  without  that  district,  and  this  was 
increased  by  better  legal  evidence  of  200  votes  in  addition 
within  this  district. 

Eesting  there,  the  relator  was  entitled  to  the  certificate  of 
election.  Eesting  there  on  the  trial,  until  these  846  votes 
should  be  overcome  by  legal  proof,  he  was  entitled  to  a  ver- 
dict. The  ontis  had  then  been  changed,  and  it  rested  upon 
the  defendant  to  overcome  this  majority. 

The  prima  facie  evidence  upon  which  the  defendant  had 
stood  had  now  ceased  to  be  evidence  for  him.  He  had  no 
legal  evidence,  then,  of  his  election. 

The  defendant  did  not  show  upon  the  trial,  but  by  this 
inspectors'  certificate  and  return  (except  upon  the  cross- 
examination  of  a  few  of  the  relator's  witnesses),  that  he 
received  any  votes  in  that  district  at  the  election. 

The  test  laid  dow^n  by  Phillips,  as  to  which  party  has  the 
amis  at  any  given  stage  of  the  trial,  is  '^to  consider  which 
party  would  be  successful  if  no  more  evidence  were  given." 
(Vol.  1,  812.)  This  was  then  a  question  of  law',  a  question 
for  the  judge,  and  he  assumed  it.  He  instructed  the  jury 
''  that  in  this  aspect  of  the  case  that  they  are  not  to  assume 
anything  against  the  canvass  and  return  which  is  not  proved 
against  them." 

Stopping  here,  in  one  sense  this  instruction  was  well 
enough.     But  falsehood  and  uncertainty  had  then  not  only 


1873.]  OF  THE  STATE  OF  NEW  YORK.  289 

People  ex  reL  Judson  v,  Thacher. 
/ 

been  proved,  but  was  conceded.     The  jury  should,  therefore, 

liave  been  charged  to  assume  it.    Enough  had  then  been 

proved  against  it.     But  the  learned  judge  did  not  stop  there. 

lie  added,  "  that  only  so  far  as  error  is  proved  is  it  to  be 

taken  into  the  calculation."     The  idea  here  communicated  is, 

tliat  though  the  canvass  and  certificate  is  false  and  uncertain, 

you  are  still  to  regard  it  as  good,  true  and  legal  evidence  in 

its  effect;  tliat  neither  falsehood  or  uncertainty,  as  a  whole 

and  in  general,  are  sufficient  to  destroy  it  any  farther  than  to 

the  extent  its  falsehood  is  proved  in  detail  by  the  relator; 

that  the  oi\u8  still  remains  with  the  relator  further  to  impeach 

it;  that  is,  to  impeach  falsehood.     The  sound  old  maxim, 

^^f alius  in  unOyfaUus  in  otnnihtLSy^  by  this  loile  is  ignored 

as  having  no  application  in  such  case. 

Let  us  see  whether  this  theory  is  sound,  and  how,  if  estab- 
lished as  a  rule,  it  will  work  in  practice.  Suppose  the  inspec- 
tors' return,  instead  of  certifying  that  only  652  votes  for 
mayor  had  been  given,  which  was  untrue  to  tlie  extent  of 
seventy-seven  votes,  had  certified  that  1,000  votes  had  been 
cast  for  the  same  office,  which  would  have  been  equally 
untrue  to  the  extent  of  271  votes ;  and  suppose,  further,  that 
the  defendant's  majority  had  been  certified  at  just  271,  just 
the  extent  to  which  the  certificate  was  actually  false;  no 
possible  truth,  proved  by  the  relator  by  the  highest  evidence, 
according  to  this  charge  could  entirely  overcome  ih^ prima 
facie  evidence  of  this  certificate.  '*  Only  so  far  as  error  is 
proved  is  it  to  he  taken  into  calculation ^^^  so  is  the  charge. 

It  still  remains  evidence,  sufficient  to  confer  an  office. 
Could  it  be  tolerated  ?  Could  it  be  held  to  be  a  sound  rule 
as  to  the  onusprobandi  in  the  admission  of  evidence,  in  an 
action  to  ascertain  the  true  expression  of  the  will  of  the  elec- 
tors (as  a  rule  to  be  adopted  in  practice,  while  in  the  search 
for  the  truth  as  to  the  electors'  wishes,  expressed  by  their 
votes),  to  hold  that  the  form  and  statement  of  the  inspectors' 
certificate,  conceded  to  be  both  untrue  and  uncertain,  shall, 
nevertheless,  stand  good,  stand  as  truth,  stand  as  legal  evi- 
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dence,  except  to  the  extent  that  tlie  voters  arc  called  upon  to 
contradict  it? 

In  the  suppo^d  case  of  a  certificate,  false  to  the  extent  of 
271  votes  in  excess  of  the  actual  number  cast,  by  the  rule 
laid  down  in  the  cliarge  above  given  the  falsehood  could  not 
be  overcome  by  truth.  The  271  votes  not  actually  given, 
but  certified,  are  made  equal — more  than  equal  in  law  to  271 
votes  actually  given.  The  impeachment  made  in  this  case, 
by  the  200  voters  who  swore  they  voted  for  the  relator, 
would  not  be  equal  to  the  known  conceded  falsity  in  the 
return  and  certificate  of  271  votes  in  excess  of  the  true  num- 
ber. This  would  be  a  rule  that  truth  is  not  equal  to  false- 
hood, if  that  falsehood  is  only  found  in  an  inspectors'  certifi- 
cate. The  true  voice  of  the  electors,  proved  by  themselves, 
would  thus  be  silenced  by  the  conceded  false  certificate  of  the 
inspector ;  though  the  former  is  true  and  the  latter  conceded 
to  be  false,  the  latter  shall  prevail.  Elections,  then,  in  future, 
are  to  be  determined  by  certificate^  not  by  votes. 

But  thQ  case  is  even  worse  than  this.  With  no  certain 
evidence  as  to  the  number  of  votes  that  were  cast  in  that 
district  for  the  defendant,  the  learned  judge  instructed  the 
jury  that  they  had  the  right  to  allow  to  the  defendant  as 
votes  given  to  him  all  the  votes  cast  for  mayor  which  were 
not  actually  proved  by  witnesses  to  have  been  given  for 
others.;  not  merely  the  balance  of  the  652  votes  certified,  but 
also  the  seventy-seven  votes  not  even  certified,  and  not  can- 
vassed at  .all  by  the  inspectors.  There  is  no  inspectors'  cer- 
tificate, and,  therefore,  no  prima  facie  evidence  as  to  these 
seventy-seven  votes.  Upon  what  evidence,  upon  what  legal 
ground,  then,  could  these  seventy-seven  votes,  not  canvassed 
«r  certified,  be  Allowed  to  one  of  the  parties?  This,  I  think, 
is  an  erroneous  theory.  The  objections  to  this  theory  sufii- 
ciently  appear  in  the  exceptions  to  the  charge  and  in  the 
refusals  to  charge  as  requested,  which  I  do  not  stop  to 
detail.  ^ 

I  have  not  regarded  it  as  at  all  necessary  to  examine  the 
xulingS'Of  the  court  in  the  .admission  or  rejection  of  evidence 
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on  the  trial,  nor  the  facts  upon  which  frauds  are  charged 
against  the  inspectors,  or  of  the  persons  surrounding  them 
during  the  canvass,  nor  the  evidence  given  in  attempting  to 
account  for  any  abstraction  or  loss  or  changes  of  ballots,  nor 
for  the  remarkable  discrepancy  between  the  ballots  cast  by 
the  electors  and  the  number  canvassed  by  the  inspectors. 
That  votes  were  abstracted  is  not  controverted.  It  is  hardly 
questioned  on  the  argument  that  ballots  were  changed.  It  is 
not  denied  that  the  result  was  uncertain.  It  is  clearly  proved 
that  the  relator's  vote  was  not  truly  certified. 

I  have  adopted  the  conceded  facts  in  this  review;  have 
examined  somewhat  the  theories  of  the  parties  and  of  the 
court  upon  the  trial,  and  of  the  counsel  upon  the  arguments 
before  us.  In  the  views  I  express  I  intend  to  give  no 
opinion  upon  the  merits  of  the  case  farther  than  appears  from 
such  facts  and  theories  ascertained  on  the  trial,  and  as  con- 
fined to  this  one  district.  I  have  expressed  my  dissent  from 
some  of  the  legal  views  taken  upon  the  trial,  and  propose  to 
add  some  others,  the  result  of  which  will  be  that  legal  errors 
were  committed  that  require  a  new  trial  in  the  case.  I  base 
no  part  of  my  opinion  upon  the  mere  irregularities  of  the 
board  of  inspectors  as  a  board,  or  of  individual  misconduct  of 
inspectors,  or  of  their  clerks,  in  taking  or  receiving  votes,  or 
in  the  illegality  of  the  order  of  canvassing  the  boxes  of  ballots, 
short  of  actual  fraud.  All  such  mere  irregtUarities^  which  are 
not  of  themselves  shown  to  have  changed  the  result,  as  dis- 
tinguished from  fraud,  would  not  vitiate  a  canvass.  This  is 
undisputed,  well  settled  law. 

None  of  these  questions  reach  the  material  points  upon 
which  the  decision  must  rest.  Waiving  all  these,  the  import- 
ant inquiries  which  strike  at  sacred  rights  are,  was  the  cer- 
tificate true?  Was  it  either  certain  in  result  or  had  the 
inspectors  power  to  render  it  certain  ?  If  not,  is  it,  in  law, 
of  any  value  as  testimony  ?  It  seems  to  me  to  call  for  but 
the  exercise  of  the  plainest  common'understanding  to  answer 
these  questions.  It  was  said  in  the  Court  of  Appeals,  in 
Peoj^le  V.  Cook  (8  N.  Y.,  86),  that  "  the  great  object  of  the 
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duty  enjoined  by  law  upon  inspectors  is  first  to  afford  every 
citizen  having  a  constitutional  right  to  vote  an  opportunity 
to  exercise  the  right,"  and  also  "  to  conduct  the  election  in 
such  manner  that  the  true  number  of  legal  votes  can  he  ascer- 
tained with  certainty?^  But  suppose,  for  a  reason,  witlioat 
any  fraudulent  intent  on  the  part  of  the  inspector,  that 
uncertainty  is  produced  as  to  the  result,  or  as  to  the  number  of 
votes  cast  for  a  given  candidate,  such  uncertainty  as  to  destroy 
the  prima  facie  evidence;  what  is  the  effect  of  the  uncer- 
tainty of  a  canvass  so  given?  If  the  common  judgment  of 
men  did  not  respond  that  which  is  the  legal  answer,  it  is 
found  already  given  by  the  highest  judicial  authority  of  the 
State.  In  Peojple  v.  Cook  {supra\  in  the  Court  of  Appeals, 
they  say :  "  Should  a  gang  of  rowdies  gain  possession  of  the 
ballot-box  during  or  after  the  close  of  an  election,  before  the 
canvass^  and  destroy  the  whole  or  a  portion  of  tlie  ballots^ 
the  whole  should  be  rejected."  Why?  Because  of  the 
uncertainty  of  the  result.  Is  the  supposed  case  stated  by  the 
Court  of  Appeals  more  uncertain  than  the  case  at  bar  ?  If 
the  uncertainty  is  beyond  the  power  of  correction  or  ascer- 
tainment, does  it  make  any  difference  whether  effected  by  a 
gang  of  rowdies  or  by  the  more  quiet  and  secret  movements 
of  conspirators  in  darkness?  And  is  this  uncertainty  sancti- 
fied or  made  better  by  a  false  certificate  of  the  result  ?  And 
should  it  be  seriously  urged  to  the  court  that  such  false  certifi- 
cate, based  upon  such  uncertainty,  is  still  legally  effective; 
that  it  possesses  life  and  moral  vigor ;  that  it  remains  and 
is  sufficient  evidence  to  maintain  an  action,  or  to  sustain  a 
defence,  except  to  the  extent  that  it  is  proved  false  in  detail, 
though  admitted  to  be  false  as  a  total  ? 

If  the  whole  should  be  rejected,  where,  then,  is  the  onus  t 
If  the  uncertainty  produced  by  a  gang  of  rowdies  with  the 
ballot-box  is  cause  of  rejection  of  the  whole  foi  uncertainty, 
without  reference  to  intentional  fraud  on  the  part  of  the 
inspectors,  then,  I  think,  the  learned  judge  was  in  error  in 
charging  the  jury  as  follows:  "Tou  are  to  examine  and  see 
whether  intentional  fraud  was  committed  by  the  inspectors 
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I  can  Bee  nothing  else  than  the  ifUetitional  fmud  of  the  inspec- 
tors which  would  justify  you  in  entirely  setting  aside  the 
canvass.  It  must  be  a  conviction  in  vour  mind  that  there 
was  intentional  fraud  upon  the  part  of  the  inspectors.  an4 
such  a  fraud  as  altered  the  result,  that  is  necessary  in  order 
to  set  aside  the  entire  return."  This  portion  of  the  charge, 
it  is  true,  is  in  harmony  with  the  whole  theory  upon  which 
the  trial  proceeded,  and  with  the  views  of  the  learned  judge 
as  to  the  law  of  this  case ;  but  I  am  not  able  to  concur  with 
this  view.  I  regard  the  source  from  which  the  uncertainty 
proceeds  as  immaterial. 

In  this  case,  not  irregularity  only,  but  fraud,  actual  fraud, 
was  committed  by  somebody  upon  the  result  of  the  exercise 
of  the  elective  franchise ;  a  fraud  which  rendered  the  actual 
result  uncertain — ^incapable  of  being  certified.  This  fraud 
was  susceptible  of  proof;  it  was  proved.  The  proof  was  not 
controverted.  Votes  were  abstracted,  which  could  only  have 
been  done  by  a  fraud;  and  shall  it  be  adopted  as  a  rule  of 
evidence  that  such  a  fraud  can  be  sanctioned  by  courts  and 
juries,  because  the  perpetrator  is  not  certainly  proved  to  be 
the  inspector?  Must  a  citizen,  by  such  a  rule,  lose  his  legal 
rights  by  fraud,  because  it  is  not  proved  to  have  been  com- 
mitted by  particular  individuals?  Is  the  sacred  right  of  the 
citizen,  is  truth  to  be  sacrificed  to  mere  form ;  substance  to 
shadow?  1b  prima  facie  presumption  to  be  held  of  superior 
weight  in  the  scale  to  the  highest  evidence  of  positive  truth! 
If  certifying  to  a  known  untruth  by  the  inspectors  is  not  a 
fraud,  such  a  certificate  should  not,  at  least,  be  held  to  be 
honest,  and  entitled  to  more  respect  in  courts  than  truth 
Itself. 

I  think  such  a  rule  should  not  be  introduced  into  the  law 
of  evidence.  It  would  be  as  much  an  anomaly  in  law  as  it 
is  in  morals.  It  would  be  a  nile  by  which  an  individual 
could  be  defrauded  of  his  most  sacred  rights  by  a  fiction.  It 
would  be  a  rule  tending  to  demoralize  public  sentiment,  and 
encoura/2;e  officers  to  corruption  in  the  discharge  of  their 
public  duties. 
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I  cannot  concur  in  the  views  of  tlie  counsel  of  the  defend- 
ant urged  to  us,  that  the  official  certificate  of  an  inspector, 
after  proof  and  even  after  the  concession  of  its  untruthfulness 
and  consequent  uncertainty,  still  possesses  the  legal  effect  of 
til  rowing  the  burden  of  proof  upon  the  relator  to  sucli  an 
extent  as  to  compel  him  to  prove  an  impossible  negative. 
But  if  I  am  in  error  as  to  the  rule  of  evidence,  as  to  its 
effect,  as  to  the  change  of  the  onus  probandi  during  the  trial, 
I  think  thei*e  was  an  error  in  tlie  refusal  of  the  learned  judge 
to  charge  the  jury,  as  requested  by  the  plaintiff's  counsel,  as 
follows: 

"  If  the  jury  believe  from  the  evidence  that,  preceding  or 
during  the  canvass  of  the  mayor's  box,  ballots  for  mayor  were 
either  illegally  abstracted  from  the  box  or  table,  or  placed  in 
the  box  or  on  the  table,  and  it  is  entirely  uncertain  to  what 
extent  this  was  done,  then  the  returns  should  be  rejected, 
and  each  candidate  credited  only  with  the  votes  otherwise 
proved  to  have  been  cast  for  him,  although  none  of  the 
inspectors  were  concerned  in  the  traneaction." 

There  was  certainly  evidence  in  tlie  case,  not  only  tending 
to  prove,  but  proving  an  abstraction  of  votes,  as  well  as  evi- 
dence tending  to  prove  a  change  of  ballots. 

There  were  questions  of  fact  for  consideration  of  the  jury. 
By  higher  and  better  evidence  than  the  inspectors'  return  it 
was  proved  that  at  least  two  hundred  electors  voted  for  the 
relator.  The  inspectors  certify  they  found  but  one  hundred 
and  thirteen  votes,  for  him,  to  canvass.  What  then  became 
of  the  eighty-seven  votes  not  canvassed?  So  134  electors 
testified  they  cast  their  ballots  therein  for  McCarty.  What 
became  of  the  other  fifty-five  votes?  Were  they  not 
abstracted?  Why  not  allow  the  jury  to  pass  upon  this 
evidence?  If  these  witnesses  swore  truly,  votes  had  been 
abstracted.  It  added  to  the  uncertainty  of  the  return.  This 
uncertainty  was  a  question  for  the  jury ;  it  was  a  question 
affecting  the  credit,  the  verity  of  the  return.  So  it  also 
added  to  the  evidence  of  its  falsity.  The  inspector  certify 
that  the  defendant  received  four  hundred  and  sixty  votes. 
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The  oral  proof  establishes  that  three  hundred  and  thirty-four 
votes  wei-e  given  for  the  relator  and  McCarty.  This  would 
make  a  total  u(  791  votes  (sixty-two  more  than  was  given). 
The  poll  lists  sliow  that  this  number  cannot  be  true.  The 
inspectors  certify  that  652  were  given ;  a  variation  from  this 
of  152  votes. 

I  think  this  impeachment  was  a  most  proper  question  for 
the  jury,  and  that  it  was  error  to  exclude  it.  It  is  logically 
as  well  as  physically  certain,  either  that  votes  were  abstracted 
that  were  given  for  the  relator  and  McCarty,  or  that  votes 
had  been  added  that  had  not  been  counted  by  the  electors 
for  the  defendant. 

This  result,  this  iincertainty,  might  have  happened  without 
intended  fraud  of  the  inspectors.  So  far  as  it  produced  that 
uncertainty,  the  fraudulent  intent  of  the  inspectors  is  not,  as 
was  assumed,  the  only  material  issue. 

Without  proceeding  further  in  detail  to  review  the  excep- 
tions taken  to  the  charge,  it  seems  to  me  that  the  whole 
theory  of  the  charge  was  the  erroneously  giving  undue  weight, 
importance  and  conclusiveness  to  a  certificate  and  return  of 
inspectors,  on  a  trial  of  this  character,  instituted  for  the  ascer- 
tainment of  truth.  On  a  trial  of  the  inspectors  for  misde- 
meanor, the  theory  adopted  might  be  correct;  but  on  the 
trial  of  right  between  two  individuals,  where  a  truthful  result 
between  them  was  the  question,  where  the  only  object  was 
to  ascertain  the  true  number  of  genuine  ballots  cast  in  the 
district,  and  the  true  number  cast  for  each  party. to  the  issue, 
then  the  conduct  of  the  inspectors,  except  so  far  as  it  was 
calculated  to  develop  trutli  and  establish  certainty,  is  wholly 
unimportant.  Their  official  certificate,  which  is  really  but 
hearsay,  or  the  declaration  of  third  persons,  adopted  by  the 
common  law  as  prima  facie  evidence,  from  public  policy, 
from  a  presumption  that  public  officers  have  done  their  duty, 
is,  when  impeached,  falsified  and  rendered  without  force, 
vitality  or  effect  in  the  establishment  of  truth. 

The  claimed  power  of  an  official,  which  is  both  uncertain 
and  untrue,  over  better  evidence,  even  over  truth,  is  a  doc 


29G  CASES  IN  THE  SUPREME  COURT         [May 

People  ex  reL  Judson  e.  Thacher. 

trine  that  should  never,  in  ray  opinion,  find  place  in  the  juris- 
prudence of  any  civilized  government.  For  these  reasons,  I 
concur  in  the  result  of  the  opinion  of  my  brother  Parker, 
that  a  new  trial  should  be  granted.  I  refrain  from  the 
examination  of  a  multitude  of  exceptions  found  in  the  case. 
If  I  am  riglit,  the  errors  pointed  out  require  a  new  trial. 

Miller,  P.  J.,  dissenting.  I  am  constrained  to  differ  from 
n;iy  brother  Parker  in  the  conclusions  at  which  he  has  arrived 
in  this  case*  The  grounds  upon  which  he  is  of  the  opinion 
that  the  judge  erred  upon  the  trial  relate  to  the  charge  of  the 
judge  and  his  refusal  to  charge  as  requested,  and  I  shall  there- 
fore examine  as  briefly  as  the  nature  of  the  subject  will 
admit  the  various  propositions  discussed  in  reference  to  this 
branch  of  the  case. 

The  judge,  after  referring  to  tlie  proof  upon  the  trial  as  to 
the  number  of  votes,  and  stating  what  they  were  proved  to 
have  been,  in  his  charge  to  the  jury,  said :  ^^  Indeed,  it  is 
hardly  claimed,  I  believe,  upon  either  side,  that  652  was  the 
entire  number  of  votes  cast  for  mayor.  It  would  hardly  do 
to  assume  that  the  return  is  correct  for  this  purpose  and  in 
this  particular,  and  not  accurate  for  other  purposes  and 
in  other  particulars.  I  do  not  see,  therefore,  that  there  is 
any  propriety  in  taking  336  from  652,  and  assuming  that  only 
the  remainder,  or  balance  left,  is  to  be  allowed  as  representing 
the  true  number  of  votes  cast  for  Mr.  Thacher." 

He  then  proceeded  to  make  some  remarks  as  to  the  number 
of  votes  cast  for  Judson  and  McCarty,  and  the  whole  num- 
ber of  votes,  and  said :  ^^  Deducting,  therefore,  the  336  from 
the  729,  it  leaves  393  votes  which  might  have  been  given,  and 
which,  for  aught  that  appears,  were  given  for  Mr.  Thacher." 

He  subsequently,  in  the  same  connection,  remarked :  '^  Tak- 
ing only  those  who  read  their  ballots,  and  the  vote  is  176  for 
Judson  and  eighty-five  for  McCarty,  making  a  total  of  261. 
Deducting  that  number  from  729,  the  total  number  cast  in 

*  The  opinion  of  Justice  Potter  was  not  given  until  after  the  dissent 
ing  opinion  of  Hillbb,  P.  J.,  had  been  delivered. 
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that  district  for  mayor,  as  sworn  to  by  Ghapinaii,  and  as 
appears  by  the  poll  list,  and  there  remains  a  balance  of  46S 
votes  which  might  have  been  cast  for  Thacher.  You  will 
notice  that  these  two  results  come  out  the  one  a  little  over 
and  the  other  a  little  under  the  number  of  votes  returned  by 
the  inspectors  as  actually  cast  for  Mr.  Thacher  (460).  I  have 
now  given  yon  my  view  in  regard  to  the  number  of  votes 
proved.  I  see  no  reason  why  you  should  deduct  the  number 
of  votes  proved  to  have  been  cast  for  Judson  and  McCarty 
from  tlie  smaller  number  of  votes  canvassed,  and  not  from 
the  larger  number  of  votes  cast  at  that  poll.  There  is  no  dis- 
pute as  to  the  number  of  votes  canvassed.  There  were  but 
652  votes  there  at  that  canvass ;  all  three  of  the  inspectors 
counted  them  and  made  that  number.  But  that  a  larger  num- 
ber of  votes  was  actually  voted  at  that  poll  for  mayor  seems 
to  be  admitted  hy  counsel  upon  both  sides.  It  seems  to  me, 
therefore,  as  I  have  said,  that  the  deduction  should  be  made 
from  729  and  not  from  662." 

The  counsel  for  the  defendant  excepted  as  follows,  viz. ;  "  to 
that  part  of  the  charge  in  which  he  said  I  do  not  understand  that 
they  are  entitled  to  have  the  vote  deducted  from  652."  Also 
to  ^^  that  part  of  the  cliarge  in  which  he  said  you  are  to 
deduct  the  number  from  729,  and  Thacher  may  have  the  bal- 
ance." The  judge  did  not  make  either  of  the  remarks  which 
the  exceptions  taken  impute  to  him.  As  to  the  first  exception, 
if  it  can  be  construed  as  covering  what  the  judge  actually 
said  as  to  the  propriety  of  deducting  336  from  652,  I  think 
it  was  not  well  taken,  for  it  is  plain  and  unmistakable  that 
there  would  be  no  propriety  in  deducting  the  votes  claimed 
to  have  been  cast  for  Judson  and  McCarty  from  any  other 
sum  than  the  total  number  of  votes  cast  for  mayor,  which  the 
poll  list  showed  and  which  was  shown  by  all  the  inspectors, 
as  I  understand,  and  conceded  by  all  parties  to  have  been 
729.  Why,  then,  should  the  votes  claimed  for  those  candi- 
dates be  deducted  from  the  lesser  number  of  votes,  when 
the  returns  of  the  inspectors  show  that  Thacher  received  even 
more  than  the  difference  between  the  votes  claimed  for  Jnd- 
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8on  and  McCarty  and  729,  the  whole  number  of  votes  ca&t 
for  mayor  i 

As  to  the  second  exception,  it  will  be  seen,  by  reference  to 
the  charge,  that  the  judge  did  not  say  at  any  time,  as  is 
claimed  in  the  exception,  that  after  the  deduction  was  made 
from  729  Thacher  might  have  the  balance.  It  was  an  error, 
therefore,  to  assume  that  any  such  language  was  employed ; 
and  the  fair  construction  to  be  placed  upon  the  remarks  made 
is,  that  after  deducting  from  the  whole  number  of  votes,  336, 
the  difference  might  have  been  given,  or,  for  aught  whidi 
appeared,  were  given  to  Thacher.  And  after  deducting 
those  wliich  were  claimed  to  have  been  read,  261,  the  balance, 
468,  might  have  been  given  for  Thacher,  and,  further,  that 
it  seemed  to  him  that  the  deduction  should  be  made  from  729, 
not  from  652. 

I  think  that  there  can  be  no  doubt  that  the  judge  was 
clearly  right  in  saying  that  the  deduction  should  be  from  the 
larger  instead  of  the  smaller  number,  and  in  the  remarks 
that  the  393  votes  might  have  been  given,  or,  for  anything 
that  appears,  were  given  for  Thacher.  As  the  deduction 
stated  was  clearly  proper,  and  the  number  remaining  might 
have  been  or  were  cast  for  Thacher,  there  was  no  error  in 
this  respect.  The  position,  therefore,  that  the  judge  assumed 
that  the  difference  between  the  lesser  and  larger  sums  were 
given  to  Thacher,  without  regard  to  the  canvass  and  certifi- 
cate of  the  inspectors,  is  erroneous.  Nor  was  it,  in  my 
opinion,  in  any  way  proper,  even  if  such  a  charge  had  been 
actually  made,  to  submit  to  the  consideration  of  the  jury  the 
question  whether  the  393  votes  were  cast  for  Thacher,  as  it 
was  plain  what  the  fact  was  from  the  evidence  introduced. 
The  case  did  not  turn  upon  any  such  disputed  question,  and 
the  error  of  the  counsel  consists  in  overlooking  how  the  proof 
actually  stood.  If  the  testimony  showed,  as  is  cfaimed,  that 
Judson  and  McCarty  had  received  336  votes,  they  were  only 
entitled  to  have  that  number  counted  for  them.  The  return 
showed  that  Thacher  had  received  460,  and  must  be  taken  as 
true,  except  so  far  as  it  is  impeached  or  proved  to  be  errone- 
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ous,  or  unless  there  was  fraud.  Now,  allowing  the  336  votes 
to  Judsou  and  McCarty,  it  left  from  the  whole  number  east, 
which  was  729,  a  remainder  of  393  rotes,  which  certainly  was 
a  portion  of  tlie  460  to  which  Tliacher  was  entitled.  The 
460  votes  returned  for  Thacher  should  only  be  reduced  so  far 
as  was  inconsistent  with  the  evidence  of  witnesses,  which  had 
been  introduced  and  sworn,  provided  that  evidence  was  to 
he  relied  upon,  for  the  purpose  of  showing  the  number  of 
votes  received  by  Judson  and  McCarty.  In  this  respect  the 
certificate  should  be  considered  as  corrected ;  and,  giving  to  Jud- 
son and  McCarty  the  full  benefit  of  the  evidence,  and  assum- 
ing that  all  the  votes,  those  which  were  read,  as  well  as  those 
which  were  not  read,  by  the  voters,  were  to  be  counted  for  them, 
there  would  be  enough  majority  remaining  to  elect  Thacher. 

It  must  be  borne  in  mind  that  the  plaintiff  held  the  afiirma- 
tive  of  tlie  issue,  and  was  bound  to  make  out  a  case.  He 
must  show  aflirmatively  that  the  relator  was  elected,  and 
what  votes  he  actually  received  in  opposition  to  the  return 
of  the  inspectors.  He  was  only  entitled  to  the  number  of 
votes  proved,  and  could  not  claim  any  beyond  this.  When 
the  plaintiff  proved  that  the  relator  and  McCarty  received  a 
certain  number  of  votes,  it  was  only  one  step  toward  showing 
that  he  was  elected,  and  it  did  not  impose  upon  Thacher  the 
burden  of  showing  what  votes  he  had  received  independent 
of  tlie  certificate.  It  only  affected  the  return  to  the  extent  in 
which  it  proved  that  it  was  erroneous,  and  not  beyond  this. 
Thacher  had  a  right  to  rely  on  the  return,  and,  allowing  to  the 
plaintiff  all  which  he  claimed,  was  entitled  to  the  remainder  of 
the  votes  cast.  There  was  no  proof  that  either  the  plaintiff  or 
McCarty  had  the  remainder,  as  they  only  proved  a  lesser  num- 
ber, and  the  return  gave  more  than  the  remainder  to  Thacher. 

In  any  point  of  view  in  which  the  exceptions  to  the  charge 
which  have  been  discussed  may  be  considered,  I  think  that 
there  was  no  error. 

The  exception  taken  to  the  charge  of  the  judge,  to  the 
effect  that  ^'  nothing  authorized  the  jury  to  reject  the  returns 
other  than  the  conviction  in  their  minds  that  it  waa  the 
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result  of  intentional  fraud  upon  the  part  of  the  inspectors/^ 
Avas  not,  I  think,  well  founded.  This  precise  language  was 
not  used  by  the  judge;  and  the  part  excepted  to  must  be 
considered  in  connection  with  what  was  previously  said  upon 
the  subject.  The  judge  stated  that  it  was  claimed  that  tliere 
was  intentional  fraud  ou  the  part  of  the  inspectors ;  and  if  it 
was  shown  that  such  was  the  fact,  that  the  jury  were  '^  at 
liberty  to  reject  the  return  entirely  on  that  account." 

He  then  proceeded  to  discuss  the  question  as  to  what  con- 
stituted fraud,  referred  to  the  testimony  as  to  what  took 
place  when  the  canvass  was  had,  to  the  circumstance  of  the 
rejection  of  one  ballot  and  putting  another  in  the  box  when 
two  had  been  given  to  the  inspector,  and  to  the  refusal  to 
admit  persons  into  the  room  where  the  canvass  was  going  on, 
and  concluded  his  remarks  on  this  subject  as  follows: 

"  It  is  for  you  to  bear  in  mind  that  these  are  matters  bear- 
ing upon  the  question  of  intention.  They  are  not  necessarily 
conclusive  as  to  fraud  in  the  case. 

"  The  principal  event  in  the  history  of  this  canvass,  that 
attracts  attention  upon  this  question,  was  the  going  out  of 
the  light,  and  what  took  place  at  that  time.  I  do  not  think 
I  should  detain  you  here  to  discuss  that  transaction  in  detail. 
I  leave  that  for  your  consideration.  You  are  to  find  whether 
fraud  was  committed.  I  do  not  speak  of  the  misconduct  of 
outside  parties ;  but  you  are  to  examine  and  see  whether 
intentional  fraud  was  committed  by  the  inspectors.  I  can 
see  nothing  else  than  the  intentional  fraud  of  the  inspectors 
which  would  justify  you  in  entirely  setting  aside  the  canvass. 

^^It  must  be  a  conviction  in  your  minds  that  there  was 
intentional  fraud  on  the  part  of  the  inspectors,  and  such  a 
fraud  as  altered  the  result,  that  is  necessary  in  order  to  set 
aside  the  entire  return." 

The  exception  relates  to  the  last  portions  of  the  chai^ 
quoted,  if  it  is  at  all  available,  and  these  had  special  reference, 
as  will  be  seen,  to  what  occurred  when  the  light  was  extin- 
guished. It  was  not  an  independent  proposition  alone  and  of 
itself,  but  a  remark  made  at  the  close,  after  the  judge  had 
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coniiuentcd  on  all  the  other  portions  of  the  case,  and  without 
any  apparent  intention  to  put  the  decision  of  tlie  entire  case 
upon  an}'  such  ground  solely.  I  think  that  the  language 
employed  in  connection  with  the  evidence  was  sound,  and  as 
favorable  to  the  plaintiff  as  the  facts  warranted,  for  the  evi- 
dence was  quite  strong  that  the  inspectors  had  acted  through- 
out in  entire  good  faith.  As  public  ofBcera  they  were  sworn 
to  perform  their  duty.  They  were  present  during  the  few 
seconds  wliich  transpired  when  the  room  was  in  darkness, 
with  tht-ir  hands  on  the  ballots,  seeking  to  protect  the  same, 
and  it  is  ditHcult  to  see  how  any  change  could  have  been 
made,  or  fraud  have  been  committed,  without  their  assent 
and  connivance.  The  evidence  did  not  prove  that  any  person 
outside  interfered  with  the  ballots,  or  added  or  subtracted  a 
single  vote  from  the  table.  If  it  was  done,  the  inspectors 
must  have  been  participators  in  the  fraud  beyond  any  question, 
and  the  court  went  so  far,  upon  being  requested,  as  to  charge 
that  the  jury  had  a  right  to  find  that  fraud  was  proved,  witliin 
the  meaning  of  the  law,  when  they  found,  from  the  evidence, 
the  existence  of  circumstances  from  which  fraud  is  a  natural 
and  probable  inference. 

The  principle  laid  down  in  this  portion  of  the  charge 
excepted  to  was  intrinsically  right  in  the  abstract,  as  the  case 
stood ;  and  in  the  absence  of  direct  proof  that  fraud  had  been 
perpetrated  by  the  introduction  or  abstraction  of  ballots,  and 
in  the  face  of  the  fact  that  the  inspectors,  acting  under  oath, 
had  determined  to  the  contrary,  no  other  safe  rule  could  have 
been  adopted.  If  any  circumstances  did  exist  from  which 
fraud  might  even  be  inferred,  the  jury  were  allowed,  by  the 
answer  to  one  of  the  requests  to  charge  as  already  stated,  to 
take  them  into  consideration.  In  view  of  all  the  facts  and 
circumstances  presented,  I  am  of  the  opinion  that  the  charge  in 
this  respect  was  clearly  correct,  and  the  true  rule  was  kid  down. 

In  connection  with  the  exception  last  discussed,  my  brother 
Parker  has  considered  the  seventh  request  made  by  the  plain- 
tiff's counsel  to  charge  ^the  jury,  which  was  refused  by  the 
judge,  and  to  which  refusal  it  is  claimed  an  exception  was 
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taken.  It  is  as  follows:  "If  tlio  jury  believe  from  the 
evidence  that,  preceding  or  during  the  canvass  of  the  mayor's 
box,  ballots  for  mayor  were  either  illegally  abstracted  from 
the  box  or  table,  or  placed  in  the  box  or  on  the  table,  and  it 
is  entirely  uncei*tain  to  what  extent  this  was  done^  Wxtw  tlie 
returns  should  be  rejected,  and  each  candidate  credited  only 
with  the  votes  otherwise  proved  to  have  been  cast  for  him, 
although  none  of  the  inspectors  were  concerned  in  the  trans- 
action." 

It  bears  somewhat  upon,  and  it  is,  perhaps,  appropriate  to 
examine  it,  therefore,  as  identified  with  the  charge  in  regard 
to  intentional  fraud  by  the  inspectors.  It  will  be  observed 
that  it  is  broad  and  comprehensive,  and  required  the  judge 
to  hold  that  if  any  number  of  ballots,  however  small,  even 
more  than  a  single  ballot,  had  been  illegally  abstracted  or 
placed  in  the  box,  so  as  to  render  it  uncertain  to  what  extent 
this  was  done,  the  return  should  be  rejected  and  the  parties 
be  left  to  prove  what  votes  they  had  received.  No  matter 
whether  it  changed  the  result  or  not ;  no  matter  whether  it 
was  sure  beyond  contingency  who  was  the  successful  candi- 
date, according  to  this  rule  the  slightest  yariation  or  inaccu- 
racy, which  cast  a  doubt  upon  the  subject,  would  authorize  a 
rejection  of  the  i*etum.  Nothing  would  be  left  to  the  honest 
judgment  of  the  inspectors  if  this  were  the  rule,  and,  in  the 
confusion  incident  to  sn6h  occasions,  it  would  present  oppor- 
tunities for  contests  when  there  were  no  real  grounds,  thus 
transferring  the  canvass  to  the  forum  of  the  courts,  from 
the  place  which  the  law  designates.  The  court  had  already 
stated  that  fraud  of  the  inspectors  would  justify  the  jury  in 
disregarding  the  return,  and  I  think  this  portion  of  the  chai^ 
comprehended  and  covered  any  slight  irregularity  or  error  of 
the  character  indicated.  If  the  evidence  showed  fraud  of  the 
inspectors,  in  the  canvass,  or  by  ignoring  plain  rules  of  law 
and  integrity  which  should  govern  their  action,  then  of  course 
it  should  be  vacated.  And  this  very  rule  was  embraced  in 
the  charge.  But  if  the  doctrine  can  be  maintained,  that  the 
misconduct  of  outside  parties,  who,  in  the  interest  of  one  or 
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more  of  the  candidates,  are  induced  to  commit  a  fraud,  with- 
out the  knowledge  or  acquiescence  of  the  inspectors,  which  in 
no  way  alters  the  result,  can  vitiate  and  destroy  a  return  of  a 
canvass,  it  would  inevitably  lead  to  tlic  grossest  of  abuses. 
Wliile  mistakes  should  be  corrected  and  the  return  varied  as 
the  judge  did  charge,  when  there  is  no  evidence  of  fraud  by 
the  inspectors  nor  any  testimony  sliowing  that  ballots  had 
been  changed  or  interpolated,  no  good  legal  reason  exists  for 
setting  aside  the  return.  It  is  an  entire  mistake  to  assume 
that  this  request  to  charge  embraced  a  case  wliere  the  proof 
showed  that  ballots  had  been  taken  away  and  others  put  in 
their  places,  so  that  the  result  of  the  voting  was  rendered 
uncertain.  No  such  proposition  was  embraced  in  the  request 
made,  and  no  such  state  of  facts  was  presented.  If  such  had 
been  the  intention  of  the  counsel,  he  should  have  so  expressed 
himself.  As  he  did  not,  we  cannot  enlarge  the  character  or 
effect  of  the  language  employed  in  the  request,  nor  are  we  at 
liberty  now  to  determine  any  proposition  in  that  form. 

It  should  be  a  strong  and  clear  case  of  fraud,  which  other- 
wise could  not  be  corrected,  which  would  authorize  the  rejec- 
tion of  a  return  entirely.  The  inspectors  were  not  vested 
with  any  such  power ;  but  when  a  fraud  has  been  perpetrated, 
the  ballots  or  a  portion  of  them  destroyed,  or  others  intro- 
duced surreptitiously  into  the  box,  so  as  to  render  it  impos- 
sible to  ascertain  the  number  of  genuine  ballots,  it  is  their 
duty  to  certify  and  declare  the  fact.  {People  v.  Cooky  4 
Seld.,  93.)  If  they  omit  to  do  this,  and  to  certify  as  to  the 
real  state  of  the  canvass,  they  would  perpetrate  a  fraud,  and 
the  charge  expressly  provided  against  any  such  act.  It  is 
manifest,  I  think,  that  the  request  to  charge  was  cleaily  erro- 
neous, and  properly  refused. 

The  foregoing  remarks  cover  the  grounds  taken  in  the 
opinion  of  the  learned  judge  in  favor  of  a  new  trial.  The 
other  requests  to  charge,  I  think,  are  mainly  covered  by  the 
charge  as  made ;  and  none  of  them,  in  my  opinion,  are  well 
founded.  Although  I  have  examined  the  various  requests 
made  and  the  refusal  to  charge  as  if  duly  excepted  to,  it  is 
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exceedingly  doubtful  whether  valid  exceptions  were  taken  to 
any  of  them  within  the  rules  laid  down  in  40  N.  Y.,  550; 
45  id.,  129, 137,  as  it  appears  that  the  attention  of  the  conrt 
was  not  called  to  each  one  of  them  separately  after  they  had 
been  handed  to  the  court. 

A  number  of  other  questions  are  raised  by  the  learned 
counsel  for  the  plaintiff,  as  to  the  rulings  of  the  judge  upon 
the  trial,  but  I  am  unable  to  discover  any  error  in  any  of  the 
decisions  made  in  regard  to  them.  While  it  would  be  more 
satisfactory  to  discuss  them  at  length,  the  limited  time  inter- 
vening  before  the  commencement  of  another  term  prevents 
the  performance  of  such  a  task.  Suffice  it,  therefore,  to  say, 
that  after  a  careful  investigation  and  full  consideration  of  the 
various  points  raised,  I  am  satisfied  that  the  case  was  well 
tried  at  the  circuit,  that  no  errors  were  committed  by  the 
judge ;  that  a  new  trial  must  be  denied,  and  the  judgment 
and  order  affirmed,  with  costs. 

Judgment  and  order  reversed. 


The  People  of  the  State  of  New  York  v,  Dispensabt 
AND  Hospital  Society  of  the  Women's  Institute  of  thb 
Cmr  OF  N  ew  York. 

(General  Terk,  Third  Department,  March,  1873.) 

An  agreement  made  by  one  of  the  trustees  of  a  corporation  that  if  A.  win 
obtain  an  appropriation  for  it  from  the  legislature  be  shall  receive  what- 
ever amount  may  be  appropriated  in  excess  of  a  certain  sum,  was  subse- 
quently ratified  by  the  board  of  trustees,  who  were  cognizant  of  the 
agreement,  by  the  appropriation  of  the  excess  over  the  sum  named  to 
the  payment  of  A.,  after  he  had  obtained  the  legislative  approjitriation  and 
tlie  payment  of  the  moneys  to  A.  pursuant  to  the  resolution, — JEZcbf, 
that  these  acts  were  such  an  abuse  of  the  powers  of  the  corporatioQ 
as  to  constitute  sufficient  cause  for  its  dissolution. 

An  answer  to  a  complaint  asking  such  relief  and  alleging  the  above  facts, 
which  does  not  deny  them,  but  sets  up  merely  that  the  trustees  acted 
upon  the  advice  of  their  counsel  in  making  the  payment,  and  thai  the 
board  of  trustees  has  been  changed  since  the  passage  of  the  resolution 
by  the  election  of  new  members,  and  that  the  present  board  is  compe- 
tent to  manage  the  aftairs  of  the  corporation,  is  frivolous. 
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Motion  for  judgment  upon  answer  as  frivolous.  Tlie  action 
was  brought  for  dissolution  of  the  defendants  as  a  corpora- 
tion. 

The  facts  are  stated  in  the  following  opinion,  delivered  by 
Danforth,  J.,  at  Special  Term. 

Marcus  T.  Hun^  deputy  attorney-general,  for  the  People. 

Matthew  Ilalej  for  the  defendant. 

Danforth,  J.  The  defeudant  is  incorporated  under  an 
act  of  the  legislature  of  the  State  of  New  York,  entitled 
"An  act  for  the  incorporation  of  benevolent,  charitable, 
scientific  and  missionary  societies,  passed  April  12th,  1848, 
and  the  acts  amendatory  thereof." 

The  particular  business  and  object  of  the  association,  as 
claimed  in  the  charter,  are  to  ameliorate  the  sufferings  of 
invalid  women,  by  furnishing  gratuitous  treatment  and  advice 
to  out-door  patients,  and  by  providing  skillful  medical  and 
surgical  treatment  in  the  hospital,  which  shall  include  every 
appliance  and  remedial  agent  that  promises  to  promote  and 
hasten  recovery ;  and  upon  such  'Conditions  as  will  render 
the  benefits  available  to  those  for  whom  they  are  designed, 
regardless  of  the  nationality  or  religious  opinions  of  the  appli- 
cant, and  to  train  and  educate  respectable  intelligent  women, 
theoretically  and  practically,  in  all  that  pertains  to  the  duties 
of  a  professional  nurse. 

Under  an  act  passed  April  28th,  1871,  making  appropria- 
tions to  certain  public  and  charitable  institutions,  the  defend- 
ant received  $7,500  from  the  State.  The  defendant  was 
boimd  to  properly  aqd  rightfully  use  said  sum  in  the  business 
and  in  the  furtherance  of  the  objects  of  said  corporation. 

The  complaint  alleges,  among  other  things,  that  on  or 
about  the  2d  of  May,  1871,  defendant  passed  and  duly 
adopted  the  following  resolution:  ^^Hesolvedj  That  $2,500 
be  and  the  same  is  hereby  appropriated  to  pay  one  Charles 
Thompson  for  services  rendered  the  society,  and  the  treasurer 
is  hereby  directed  and  empowered  to  pay  the  same  from  any 

Lansing — Vol.  VIL  89 
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funds  in  her  po&eession  which  belong  to  the  Dispensary  and 
Hospital  Societj%"  That  under  said  resolution  $2,500,  being 
a  part  of  the  $7,500  appropriated  by  the  State,  was  paid  the 
person  referred  to  by  the  resolution,  and  that  said  person 
rendered  no  service  to  said  society,  except  to  assist  in  inducing 
the  legislature  to  grant  the  appropriation,  and  did  this  with 
the  colhisive  and  corrupt  agreement  with  Leonora  Jones,  one 
of  the  trustees,  that  the  said  Thompson  should  be  paid  by 
defendant  whatever  sum  should  be  appropriated  in  excess  of 
the  sum  of  $5,000 ;  and  that  said  sum  of  $2,500  was  paid 
said  Tliompson  under  said  resolution,  which  was  passed  by  tlie 
trustees  in  confirmation  of  the  acts  of  said  Leonora  Jones  and 
said  Thompson,  which  were  well  known  to  each  and  every 
one  of  the  trustees  at  the  time. 

The  complaint  charges  acts  of  extravagance  in  the  purchase 
of  expensive  furniture,  &c.  The  answer  admits  the  receipt 
of  the  $7,500,  and  upon  the  conditions  named  in  the  com- 
plaint. It  denies  that  any  portion  of  it  was  squandered  or 
wasted,  or  unlawfully  expended.  It  alleges  that  the  $2,500 
was  paid  to  Thompson  for  services  actually  rendered  to 
defendant  and  in  pursuanee  of  advice  of  counsel  that  Thomp* 
son  was  legally  entitled  to  the  same. 

It  admits  the  agreement  named  in  complaint  was  carried 

out  and  ratified  by  these  trustees,  and  that  the  payment  was 

made  under  said  resolution.    It  denies  the  allegations  of 

extravagance  in  purchasing  expensive  furniture,  and  denies 

•  the  allegations  not  therein  before  admitted. 

It  also  sets  up  that  at  a  late  election  only  three  of  the  old 
trustees  were  elected,  and  that  the  present  board  are  wholly 
competent  to  manage  and  attend  to  the^  affairs  of  the  corpo- 
ration. 

The  corporation  was-  l^ally  formed.  Franchises  may  be 
forfeited  by  breach  of  the  trust  on  which  they  were  granted 
and  perversion  of  the  objects  of  the  grant.  The  execution 
of  the  trust  is  a  condition  of  the  grant.  Section  430  of  the 
Code  authorizes  the  bringing  of  an  action  to  vacate  the  cliar- 
ter  of  a  corporation  in  certain  cases.     The  statute  creating 
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the  defendant  defined  the  powers,  duties  and  objects  of  the 
corporation.  It  contemplated  a  most  praiseworthy  charity. 
Tlie  people,  by  the  act  of  appropriation  of  $7,500  to  the 
society,  gave  the  money  to  be  faithfully  and  judiciously 
expended  in  the  furtherance  of  the  objects  expressed  in  the 
charter.  The  complaint  charges  an  intent  to  injure  and 
defraud  the  people  in  the  making  of  the  agreement  with 
Thompson,  and  alleges  full  knowledge  of  it  by  the  trustees 
at  the  time  of  their  ratification  of  it.  The  intent  is  not 
denied,  and  is  charged  as  pervading  the  agreement  and  the 
acts  under  it. 

Now,  whether  the  contract  with  Thompson  made  between 
him  and  Leonora  Jones,  and  ratified  by  the  trustees,  was  void 
or  not,  as  tainted  with  lobbying,  I  cannot  decide,  because  the 
pleadings  show  only  that  he  was  to  assist  in  inducing  the 
legislature  to  make  an  appropriation,  which  expression  or 
agreement  may  cover  a  legal  or  illegal  consideration  (see 
Brown  v.  Brown^  34  Barbour,  533),  depending  upon  the 
nature  of  the  influence  used ;  but  I  think  the  bare  making  of 
the  agreement  with  Thompson,  the  deliberate  ratification  of 
it  by  the  board  of  trustees  and  the  payment  under  it,  witli 
an  admitted  knowledge  of  its  corrupt  design,  were  an  abuse 
of  the  power  of  the  corporation. 

To  agree  that  for  influencing  the  legislature  (in  any  way) 
to  appropriate  a  sum  (which  might  be  very  large)  Thompson 
could  have  the  excess  of  that  amouut  over  $5,000  was  a  reck- 
less disregard  of  the  true  interests  of  the  corporation;  and  the 
fulfillment  of  the  agreement  as  above  stated  was,  in  my 
opinion,  an  unwarranted  use  of  the  money — a  perversion  of 
the  objects  of  the  .grant  There  is  no  averment  that  the 
services  of  Thompson  were  worth  that  sum,  or  that  in  fact 
he  performed  any  legal  services,  such  as  appearing  before  a 
committee  of  the  assembly  or  senate,  only  that  the  $2,500 
was  paid  under  the  advice  of  the  then  counsel  of  the  board, 
that  Thompson  was  entitled  to  it.  The  answer  contains  no 
denial  or  justification  of  the  said  agreement,  which  is  alleged 
to  have  been  made  with  intent  and  design  to  defraud  the 
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people.  Tlie  denials  of  the  answer  go  to  portions  of  the 
complaint  not  necessary  to  prove  to  sustain  the  action.  The 
allegation  that  only  three  of  the  old  trustees  were  re-elected, 
and  that  the  present  trustees  are  competent  to  manage 
defendant's  affairs,  is  clearly  frivolous,  and  seems  to  imply  a 
confession  that  the  acts  of  the  former  trustees  were  censurable 
at  least. 

Every  year  the  people  of  the  State,  with  a  generosity  and 
policy  that  becomes  a  great  and  enlightened  commonwealth, 
grant  large  sums  of  money  to  various  institutions  which  were 
founded  to  elevate  the  degraded,  to  care  for  the  sick  and 
unfortunate,  to  lift  burdens  from  thousands,  in  short,  to 
benefit  the  whole  State  by  making  individual  citizens  better, 
stronger  and  happier.  And  the  State  has  a  right  to  require 
of  the  trustees  of  its  bounty  an  expenditure  of  the  moneys 
in  strict  accordance  with  the  expressed  object  and  aim  of  the 
institution.  It  will  brook  no  diversion  of  the  funds,  nor 
tolerate  any  bargains  by  which  any  portion  of  the  trust 
moneys  may  be  lightly  treated  or  improvidently  used.  By 
the  act  in  which  the  $7,500  were  intrusted  to  the  defendant, 
the  legislature  appropriated  about  $1,000,000  to  various 
institutions  to  ameliorate  the  condition  of  the  unfortunate  in 
every  part  of  the  State.  Suppose  for  a  moment  tfiat  one- 
third  of  this  amount  had  been  diverted  from  the  proper  and 
intended  channelei,  and  had  been  paid  to  influence  the  legis- 
lature in  their  acts,  how  long  would  the  people  consent  to 
sustain  our  noble  charities  ? 

I  think  it  plain  that  these  trustees  have  shown  themselves 
unworthy  of  the  trust,  have  abused  their  powers  and  forfeited 
their  charter. 

The  motion  is  granted. 

An  appeal  was  taken  to  the  General  Term,  and  at  the  term 
above  mentioned  (present,  Miller,  P.  J.,  Potfer  and 
Daniels,  JJ.)  the  order  and  judgment  at  Special  Term 
aflSrmed. 
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Albxandsb  Folsom  v.  Johk  Yan  Wagneb. 
(General  Tebx,  Thibd  Defabtmbot',  March,  1878.) 

In  a  difficult  and  extraordinary  case,  after  issae  and  before  trial,  it  having 
been  twice  on  tlie  calendar  and  prepared  by  defendant  for  trial,  an  order 
was  entered,  on  motion  of  plaintiff,  discontinuing,  "  on  payment  of 
defendant's  costs  to  be  taxed,  and  of  an  extra  allowance  herein  which 
may  hereafter  be  made  or  granted  to  defendant" 

Eldd^  that  defendant  was  entitled  to  Judgment  and  an  extra  allowance,  in 
addition  to  taxable  costo,  under  section  809  of  the  Code. 

Wd^  also,  that  tliere  was  a  '*  recovery  of  judgment "  by  defendant,  within 
the  meaning  of  section  303  of  the  Code. 

It  seems  a  recovery  of  Judgment  Is  not  necessarily  a  condition  precedent 
to  allowance  of  costs. 

The  following  opinion  was  rendered  by  Danforth  J.,  at 
Albany  Special  Term,  in  which  the  fistcts  are  stated. 

I%rad  Lawaofiy  for  the  plaintiff. 

JfoneU  i&  Van  WycJc  <&  Ji.  E.  Andrews^  for  the  defendant. 

Danforth,  J.  This  action  was  brought  to  compel  specific 
performance  of  an  alleged  agreement  for  the  sale  of  land  in 
Columbia  connty  of  the  value  of  $12,000. 

The  cause  proceeded  to  issue  and  was  twice  on  the  calendar 
at  the  Columbia  Circuit,  and  the  defendant  was  ready  for 
trial. 

On  motion  of  the  plaintiff  at  a  Special  Term  the  following 
order  was  made  :  ^^  It  is  ordered  that  this  action  be  discon- 
tinued on  payment  by  plaintiff  to  the  defendant  or  his  attorney, 
on  demand,  of  the  defendant's  costs  herein  to  be  taxed,  and 
of  any  extra  allowance  herein  which  may  hereafter  be  made 
or  granted  to  the  defendant  herein ;  the  same,  if  made,  to  be 
taxed,  and  included  in  said  bill  of  costs.  This  order  in 
nowise  to  prejudice  the  defendant's  right  to  move  for  such 
extra  allowance ;  and  such  costs  not  to  be  deemed  payable 
until  the  defendant  shall  have  had  a  reasonable  time  to  make 
and  have  determined  a  motion  for  such  extra  allowance." 
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The  defendant  now  moves  for  an  extra  allowance  under 
section  309  of  the  Code.  It  is  conceded  that  the  case  is  diffi- 
cult and  extraordinary. 

The  plaintiff  insists  that  no  extra  allowance  can  be  made^ 
no  judgment  having  been  entered,  and  that  section  303  of 
the  Code  so  far  qualifies  section  309  that  no  allowance  nor 
costs  can  be  given,  except ''  to  the  prevailing  party  upon  the 
judgment ; "  and  that,  under  the  order  in  this  case,  if  the 
costs  should  not  be  paid  in  pursuance  to  it,  the  defendant  is 
not  entitled  to  judgment,  but  must  treat  the  order  as  a  nullity 
and  may  proceed  with  the  cause.  I  think  the  plaintiff's  posi- 
tion is  untenable.  He  virtually  admits,  by  entering  the 
order,  that  he  cannot  maintain  his  case.  Under  it  the  defend- 
ant is  entitled  to  judgment  and  taxable  costs,  and  a  further 
allowance  may  be  made  to  him. 

The  only  question  is  whether  it  may  be  made  before  judg- 
ment or  not.     I  think  it  may. 

The  order  expressly  states  that  the  costs  (meaning  taxable 
costs)  are  not  to  be  deemed  payable  until  the  determination 
of  a  motion  by  defendant  for  extra  allowance. 

The  plaintiff  obtained  the  order,  and  it  amounts  to  a  stipn- 
lation  that  defendant  may  move  before  judgment  for  an 
extra  allowance. 

The  provision  in  section  303  of  the  Code,  that  there  may 
be  allowed  to  the  prevailing  party  upon  the  judgment,  &c., 
means,  I  think,  not  that  the  recovery  of  judgment  is  a  condi- 
tion precedent  of  the  allowance  of  costs,  but  that  costs  may  be 
allowed  to  the  prevailing  party, "  to  be  included  in  the  judg- 
ment.'' 

In  section  308  it  is  provided  that  certain  additional  sums 
shall  be  allowed  to  the  plaintiff  upon  the  recovery  of  judg 
ment  by  him,  &c. 

This  phrase  is  entirely  different  from  *'  upon  the  judgment," 
and  makes  the  "recovery  of  judgment"  a  condition  of  the 
allowances,  except  the  provision  for  half  rates  in  the  last  of 
the  section. 

In  tliis  case  the  defendant  has  prevailed.    The  plaintiff  is 
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estopped  bj  his  order  from  insisting  that  he  has  not.  Defend- 
ant is  entitled  to  juf^gment  (7  Abb.  Pr.  [N.  S.],  41;  1 
Barrel  on  Pr.,  179.) 

If  plaintiff's  interpretation  of  the  order  were  correct,  a 
plaintiff  desiring  to  pnt  a  cause  over  a  circuit  would  have 
only  to  enter  an  order  ex  parte^  to  discontinue  and  offer  to  pay 
costs;  and  then,  after  the  circuit  and  on  presentation  by 
defendant  of  the  taxed  costs,  decline  to  pay. 

The  defendant's  only  course  of  further  procedure,  accord- 
ing to  this  theory,  would  be  to  notice  for  another  circuit. 

The  taxable  costs  in  this  case  will,  by  no  means,  compen- 
sate the  defendant  for  drafting  the  answer  and  preparing  for 
trial. 

I  think  it  is  a  case  in  which  an  extra  allowance  should  be 
made.  Motion  granted  for  $250  extra  allowance  to  the 
defendant. 

From  the  order  entered  pursuant  to  the  decision  plaintiff 
appealed,  and  at  General  Term,  March,  1873  (present,  Miller, 
P.  J.,  Potter  and  Daniels,  JJ.),  the  order  was  unanimously 
afiirmed. 


JoHK  Crolius,  Appellant,  t^.  Sarah  Stark  and  others, 

Respondents. 

(Gbzteral  Terh,  First  Drpartmbht,  Jakuart,  1878.) 

A^iUTogate^fi  decision,  rejecting  a  testamentary  paper  for  mental  incapacity, 
based  upon  the  decided  opinion  of  an  attending  physician  whose  visits 
were  infrequent,  and  formed  from  the  condition  of,  and  not  from  con- 
versations witli,  the  deceased,  against  the  testimony  of  a  physician  speak- 
ing not  from  interview,  but  from  statement  of  the  case,  and  of  lay  wit- 
nesses whose  intercourse  had  been  frequent,  who  had  conversed  with 
and  seen  the  testatrix  transact  business,  and  who  were  witnesses  to  the 
paper,  though  conflicting  and  colored  by  evident  bias, — Hdd^  not  to  be 
conclusive,  and  a  feigned  issue  awarded  on  appeal 

Entire  loss  of  intellect  producing  in  the  decedent  inability  to  understand 
what  he  is  doing  or  the  contents  of  the  paper  when  read,  are  necessary 
to  warrant  its  rejection  on  the  ground  of  incapacity. 
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Appeal  from  a  decree  of  the  surrogate  of  New  York, 
admitting  to  probate  the  will  and  firet  codicil  of  Sarah  Gray, 
deceased,  and  rejecting  the  second  codicil.  The  facts  relating 
to  the  question  discussed  sufficiently  appear  in  the  opinion. 

Henry  Whittaker^  for  the  appellant. 

H.  A,  NeUon^  for  the  respondent,  Sarah  Stark. 

Present — Ino&aham,  P.  J.,  and  Bradt,  J. 

Ingraham,  p.  J.  The  appeal  in  this  case  is  from  the 
decree  of  the  surrogate,  admitting  to  probate  the  will  and 
first  codicil  of  Sarah  Gray  and  rejecting  the  second  codicil. 
The  objection  made  to  the  second  codicil  was  on  the  ground 
of  mental  incapacity  and  of  fraud  and  undue  influence.  The 
surrogate  was  of  the  opinion  that  the  will  and  the  first  codicil 
were  executed  by  the  testatrix  in  due  form  of  law,  and  at  a 
time  when  there  was  no  doubt  as  to  her  capacity  to  make  a 
will,  and  his  decision  was  based  entirely  as  to  the  codicil  on 
the  supposed  invalidity  of  the  second  codicil  by  which  the 
first  was  revoked,  and  of  the  cancellation  of  it  which  took 
place  at  the  time  of  executing  the  last. 

The  grounds  on  which  his  decision  rested  are  as  follows, 
viz.:  that  the  testimony  of  the  lay  witnesses  was  con- 
flicting, and  they  were  interested  in  the  result.  Those  on  one 
side  testified  to  many  acts  which  he  thought  indicated  a  suffi- 
cient mental  capacity,  while  those  on  the  other  side  shov^  a 
state  of  facts  which  strongly  denoted  a  contrary  mental  con- 
dition. 

The  surrogate  then  says:  ^^ Under  such  circumstances,  I 
must  resort  to  the  testimony  of  professional  witnesses  to  influ- 
ence and  guide  me  in  determining  the  question  of  capacity.'' 
He  then  refers  to  the  testimony  of  the  two  physicians  who 
were  examined  before  him,  Drs.  Clark  and  Quackenboss,  and 
adopts  the  testimony  of  the  latter  as  controlling,  because  he 
had  been  her  attending  physician,  and,  in  his  opinion,  testatrix 
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was  incapable  of  properly  exercisiug  her  judgment  in  regard  to 
making  a  will.  Under  this  evidence  he  rejected  the  second 
codicil. 

In  regard  to  the  evidence  of  the  lay  witnesses,  there  can  be 
no  doubt  that  there  was  much  contradiction  on  the  part  of 
the  witnesses,  and  in  many  cases  a  coloring  was  given  to  their 
testimony  which  clearly  shows  the  bias  in  the  minds,  whether 
produced  by  feeling  or  interest. 

If  this  case  rested  solely  oh  that  evidence,  we  should  hesi- 
tate about  interfering  with  the  decision,  knowing  that  the 
surrogate  had  the  witnesses  before  him,  and  had  a  better 
opportunity  of  deciding  as  to  the  credit  they  were  entitled  to 
than  we  have  on  an  appeal.  As,  however,  he  appears  to  have 
been  controlled  in  his  decision  by  the  testimony  of  the  physi- 
cian who  attended  her,  other  matters  must  be  considered  ou 
this  appeal. 

The  testimony  of  both  witnesses  to  the  last  codicil,  one  of 
whom  had  been  witness  to  the  first  also,  was  unqualifiedly  in 
favor  of  the  mental  capacity  of  the  testatrix.  Dr.  Clark's  tes- 
timony was  in  favor  of  her  capacity,  although  he  spoke  from 
a  statement  of  her  case,  and  not  from  having  visited  the 
deceased. 

The  testimony  of  her  physician  is  decided  against  her  com- 
petency to  make  a  will.  He  speaks  of  her  intellect  being 
enfeebled,  and  her  inability  to  comprehend  the  claims  on  her 
bounty  and  the  provisions  of  the  codicil. 

The  second  attack  appears  to  have  been  a  paralysis  of  the 
muscles  of  the  throat,  and  the  power  of  speech  and  some 
failure  of  memory  was  caused  by  it.  He  stated  his  opinion 
was  formed  from  her  condition  and  not  from  conversations 
with  her.  Nor  is  it  clear  that  he  had  many  opportunities  of 
forming  such  opinions  after  13th  February.  Subsequent  to 
that  day  his  interviews  with  her  were  not  more  than  one  a 
month,  if  as  often.  These  opportunities  of  judging  of  mental 
capacity  do  not  seem  to  be  sufficient  to  warrant  the  rejection 
of  the  testimony  of  all  those  who  were  about  the  testatrix 
daily,  whose  intercourse  was  frequent,  who  had  conversations 
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with  her  on  many  occasions,  who  saw  basiness  transacted  by 
her,  or  who  were  the  witnesses  to  the  codicil  which  has  been 
rejected. 

Tliese  matters  referred  to,  as  well  as  many  others  which 
appear  in  the  testimony,  lead  us  to  entertain  doubt,  as  to  the 
questions  argued,  in  regard  to  the  last  codicil. 

It  does  not  follow  that  either  age  or  weakness  of  intellect 
is  sufficient  to  incapacitate  a  person  from  making  a  will.  It 
must  be  an  entire  loss  of  intellect,  so  that  the  testatrix  was 
unable  to  understand  what  she  was  doing,  or  the  contents  of 
the  paper  when  read  to  her;  we  do  not  think  the  evidence  in 
this  case  warrants  this  conclusion.  She  may  have  been,  and 
doubtless  was,  weakened  both  in  body  and  mind  by  her  second 
attack,  but  not  to  an  extent  sufficient  to  destroy  her  capacity 
to  dispose  of  her  property.  We  think  this  is  one  of  those 
cases  in  which  it  is  proper  to  take  the  finding  of  a  jury  upon 
the  questions  raised.  While  we  would  not,  without  further 
examination,  order  the  second  codicil  to  probate,  we  think 
the  decision  of  the  court  below  should  not  be  sustained,  withal 
the  questions  should  *be  sent  down  to  the  circuit  for  trial. 

Decree  of  the^urrogate  reversed  and  feigned  issue  awarded, 
costs  to  abide  event. 


Lewis  J.  Phillips,  Bespondent,  v.  Alvin  HiGGms,  Appellant. 

(Qeneral  Term,  First  Departxei^,  January,  1878. 

A.  map  prepared  bj  defendant  and  produced  at  an  auction  sale  of  lots  in 
New  York  city,  of  which  he  was  the  owner,  represented  a  strip  of  land 
as  One  Hundred  and  Thirty-fifth  street,  and  the  auctioneer  sold  lots  as 
laid  out  on  the  strip,  and  a  boulevard  shown  by  the  map,  which  crossed  it, 
stating  that  they  were  corner  lots.  Hdd^  that  plaintiff,  who  pnrchased  the 
lots  at  the  sale,  and  who  before  bidding  had  seen  the  map,  was  entitled  to 
all  which  he  might  properly  have  understood  fh)m  the  map  and  auc- 
tioneer's language,  viz.,  to  a  conveyance  describing  the  lots  as  being 
bounded  by  One  Hundred  and  Thirty-fifth  street,  and  that  a  conveyance 
stating  that  they  were  bounded  by  *'the  line  of  a  certain  strip  of  land 
designated  and  laid  out  as  One  Hundred  and  Thirty-fifth  street  on  tiic 
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map  or  plan  of  the  city  of  New  York  "  was  not  in  compliance  with  the 
contract  of  sale. 
Held^  also,  thni  evidence  offered  by  defendant  in  an  action  for  specific  per- 
formance to  prove  what  he  intended  to  sell  was  properly  rejected. 

The  fa^.ts  are  sufficiently  stated  in  the  opinion. 

S.  F,  ds  F,  H,  Cowdreyy  for  the  appellant. 

A.  Z.  Semper  and  Andrew  Boardman^  for  the  respondent. 

.Present — Brady  and  Learned,  JJ. 

Learned,  J.  This  is  an  appeal  from  a  judgment  granted 
by  Mr.  Justice  Ingrahah. 

The  action  is  to  compel  specific  performance  of  a  sale  of 
land. 

Certain  lots  were  sold  at  auction,  and  the  point  in  dispute 
is  substantially  whether  the '  conveyance  thereof  should 
describe  them  as  bounded  on  a  street. 

A  map  prepared  by  defendant  was  produced  at  the  auction 
sale.  By  this  it  appears  that  all  of  the  three  disputed  lots 
are  bounded  on  the  Boulevard.  One  Hundred  and  Thirty- 
fifth  street  on  the  map  appears  to  cross  the  Boulevard,  and  lot 
sixty- three  is  at  the  south-east  comer  of  tlie  Boulevard  and 
that  street.  One  Hundred  and  Thirty-fourth  street  on  the 
map  also  appears  to  cross  the  Boulevard,  except  that  a  dotted 
line  was  across  that*street  on  the  east  line  of  the  Boulevard. 
Lots  seventy  and  seventy-one  are  respectively  on  the  north- 
east and  south-east  corners  of  the  Boulevard  and  that  street. 

The  plaintiff  attended  the  sale  and  had  one  of  the  maps 
before  bidding. 

There  was  evidence  that  the  auctioneer,  before  putting  up 
these  three  lots,  described  them  to  the  persons  present,  includ- 
ing the  plaintiff,  as  corner  lots,  and  the  justice  who  tried  the 
case  has  found  this  fact. 

« 

The  defendant  tendered  a  deed  describing  lot  sixty-three 
as  bounded  northerly  by  the  southerly  line  of  a  certain  strip 
of  land  designated  and  laid  out  as  135th  street  on  the  map  or 
plan  of  the  city  of  New  York  and  similarly  as  to  the  other  lot. 
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The  judgment  directs  that  lot  sixty-three  be  described  as 
bounded  northwardly  by  the  strip  of  land  laid  out  and  desig- 
nated on  the  said  map  as  135th  street,  as  designated  on  the 
said  annexed  map  or  plan. 

One  exception  taken  by  the  defendant  is  that  he  was  not 
permitted  to  prove  what  he  intended  to  sell. 

Such  evidence  would  have  clearly  been  inadmissible. 

The  rights  of  the  parties  depend  on  what  took  place  at  the 
sale ;  not  on  the  intentions  of  the  defendant,  which  were  not 
communicated  to  the  plaintiff. 

The  only  other  question  is  on  the  judgment  requiring  the 
defendant  to  describe  the  property  conveyed  in  the  manner 
above  stated.  Now,  this  judgment  exactly  follows  the  bar- 
gain as  shown  by  the  evidence. 

A  strip  of  land  was  designated  on  the  map  produced  at  the 
sale  as  135th  street,  and,  notwithstanding  the  dotted  line,  it 
is  plain  that  another  strip  on  the  east  as  well  as  on  the  west 
line  of  the  Boulevard  was  designated  as  134th  street. 

Taken  in  connection  with  this  abundant  proof  that  the 
three  lots,  sixty,  seventy  and  seventy-one,  were  described  as 
comer  lots,  and  there  can  be  no  doubt  that  these  lots,  as  they 
were  sold,  were  respectively  bounded  on  this  side  by  a  strip 
of  land,  designated  on  the  defendant's  map  as  a  street. 

Furthermore,  if  the  defendant  had  intended  that  purchasers 
should  understand  that  they  were  not,  in  these  three  instances, 
buying  corner  lots,  he  could  easily  have  made  that  perfectly 
understood.  If,  by  this  map  and  by  the  statements  of  his 
auctioneer,  the  purchasers  were  justified  in  believing  that  these 
were  corner  lots,  he  must  carry  out  the  sale  in  the  manner  in 
which  they  were  thus  justified  in  understanding  it. 

It  is  a  familiar  principle  that  the  words  of  a  contract  must 
be  taken  most  strongly  against  him  who  uses  them. 

The  same  principle  applied  here  should  hold  this  defendant 
strictly  to  all  which  the  purchaser  might  properly  understand 
from  the  map  or  the  auctioneer's  language. 

Judgment  should  be  affirmed,  with  costs. 

BttADY,  J.,  concurred.    Judgment  affirmed. 
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Elisha  F.  Smith,  Bespondent,  v,  Thk  Ambbioan  Coal  Com- 
pany OF  Alleghany  County,  impleaded,  &c.,  Appellant. 

(Genbbal  Term,  First  Department,  1873.) 

The  delivery  of  a  9tock  certificate,  as  collateral  security  for  an  indebted- 
ness, with  the  usual  power  of  attorney  indorsed  thereon,  signed  by  the 
owner,  in  blank,  transfers  all  the  owner^s  title,  both  legal  and  equitable, 
subject  only  to  liens  or  claims  of  the  corporation ;  and  after  such  delivery 
the  holder  of  the  certificate  and  power  may  alone  cause  a  transfer  ou 
the  books  of  the  company. 

A  sale  of  the  original  owner's  interest  in  the  stock,  made  after  such  delivery, 
nndcr  an  attachment  issued  in  an  action  against  him,  passes  no  title  to 
tlie  purchaser;  and  the  company  having  transferred  the  stock  upon 
their  books  to  such  purchaser,  without  surrender  of  the  certificate,  are 
liable  to  the  renl  owner  thereof. 

And  this  is  so,  although  the  by-laws  of  the  company  provide  that  *'no 
transfer  of  stock  shall  be  valid  unless  made  upon  the  books  of  the  com- 
pany by  the  person  owning  the  stock  or  his  attorney." 

But  the  company,  having  no  notice  of  transfer  of  the  certificate,  are  pro- 
tected in  payment  ot  dividends  to  the  original  owner,  and  in  admitting 
him  to  vote  on  the  stock,  until  transfer  on  its  books. 

This  is  an  appeal  from  a  jadgment,  entered  on  the  report 
of  a  referee. 

The  defendant,  the  American  Coal  Company,  is  a  corpora- 
tion ander  the  laws  of  Maryland,  having;  its  principal  office  in 
tlie  city  of  New  York. 

On  the  4th  April,  1856,  the  company  issued  to  Hill  Gowdy 
a  certificate  (No.  134)  for  100  shares  of  its  capital  stock, 
being  of  the  par  of  $25,  and  the  same  was  so  entered  on  its 

books. 

On  the  30th  August,  1859,  Gowdy,  at  the  city  of  New 
York,  signed  a  blank  power  of  attorney  on  the  back  of  said 
certificate  and  delivered  it  to  C.  S.  Martin,  of  New  York 
(together  with  other  securities),  as  collateral  security  for  an 
indebtedness  then  and  theretofore  due  from  said  Gowdy  to 
said  Martin. 

The  power  of  attorney  was  not  filled  up,  but  remained  in 
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blank  until  about  the  time  it  was  presented  to  the  company, 
in  1864. 

On  the  9th  January,  1864,  this  certificate,  No.  134,  with 
the  blanks  in  the  power  of  attorney  on  the  back,  dated 
November  20,  1861,  was,  for  the  first  time,  presented  at  the 
company's  office,  by  a  Mr.  Gregory,  a  broker,  and  he  asked 
the  company  "  if  it  was  all  right,"  to  which  tlie  secretary  of  the 
company  replied :  **  No,  that  stock  has  been  attached  by  the 
sheriff  and  sold,  and  transferred  by  order  of  the  Supreme 
Court,  and  the  certificate  you  present  is  worthless."  Kane,  a 
witness,  testified  that  the  plaintiff  gave  him  the  certificate  of 
stock  to  sell,  and  he  gave  it  to  Gregory. 

When  presented  by  Gregory,  it  was  the  first  time  the  cer- 
tificate had,  since  its  issue,  been  seen  by  the  company  or  its 
officers,  or  presented  at  its  office,  or  any  demand  made,  or  any 
notice  given  of  its  transfer,  or  of  the  power  of  attorney. 

The  reply  so  made  to  Mr.  Gregory  by  the  secretary  was 
true. 

On  the  28th  September,  1863,  an  attachment  in  the  action 
of  Moses  B.  Bramhall  against  said  Hill  Gowdy  was  issued  out 
of  this  court  in  due  form,  and  the  sheriff  of  New  York  had 
thereunder  attached  this  stock  represented  by  said  certificate 
No  134  and  then  standing  to  him  on  the  books  of  the  com- 
pany. 

Said  action  proceeded  in  due  form  to  judgment  and  execu- 
tion, the  judgment  having  been  docketed  December  15, 1863, 
when  execution  issued,  and  the  sheriff,  by  virtue  thereof,  sold 
the  said  stock,  so  attached  in  said  action,  on  the  26th  Decem- 
ber, 1863 ;  and  the  same  was  purchased  at  the  sheriff's  sale  by 
Henry  L.  Gilbert,  and  was  transferred  to  him  by  the  sheriff  on 
the  books  of  the  company. 

At  the  time  of  the  attachment  of  the  stock,  and  also  at  the 
time  of  its  sale  on  the  execution,  and  its  transfer  thereunder 
to  Gilbert,  it  stood  on  the  books  of  the  company  in  the  name 
of  Hill  Gowdy,  no  transfer  having  been  made  on  the  books  of 
the  company  to  any  one,  and  no  application  for  a  transfer  hav- 
ing been  made  to  the  company,  and  no  notice  was  ever  given 


1878.]  OP  THE  STATE  OF  NEW  YORK.  31f) 

Smith  V,  American  Coal  Co.  of  AUeghany  County. 

to  the  company  that  any  Buch  power  of  attorney  had  been 
given  by  Gowdy. 

In  1860,  Martin  failed.  His  property  was  assigned,  and 
this  certificate  of  stock  was  "put  in,"  as  a  witness  expressed 
it,  "  with  the  assignment  to  the  plaintiff." 

The  referee  held  as  matter  of  law : 

That  the  riglit  and  title  to  said  stock  passed  from  said 
Gowdy  to  said  Martin  on  or  about  the  thirtieth  day  of  Angnst, 
1859,  at  the  time  of  the  transfer  and  delivery  to  said  Martin 
of  the  certificate  thereof,  and  the  assignment  and  power  of 
attorney,  as  above  stated. 

That  the  right  and  title  to  said  stocks  passed  from  said 
Martin  to  the  plaintiff  herein  at  the  time  of  the  transfer  and 
delivery  of  said  certificate,  and  of  the  assignment  and  power 
of  attorney  to  him,  in  or  about  the  year  1860,  and  he  became 
owner  of  the  same  at  that  time. 

That  plaintiff  is  entitled  to  recover  from  the  defendant,  the 
American  Coal  Company  of  Alleghany  county,  the  value  of 
said  stock  in  said  month  of  March,  1864,  $2,750,  and  interest 
on  that  sum  from  the  last  day  of  March,  1864,  which,  at  the 
date  of  his  report,  amounted  in  the  whole  to  $4,295.27. 

Judgment  was  entered  upon  the  report,  and  the  American 
Coal  Company  appealed  to  the  General  Term. 

Z.  R.  Marshy  for  the  appellant 

Edward  Fiichy  for  the  respondent. 

Present — ^Inorahah,  P.  J.,  and  Fanoheb,  J. 

Fancher,  J.  When  Gowdy,  the  owner  of  the  stock,  on 
the  30th  August,  1859,  signed  tlie  power  of  attorney,  and 
delivered  the  certificate,  with  the  power  indorsed,  to  his  cre- 
ditor Martin,  he  transferred  all  his  title,  legal  and  equitable, 
to  the  stock,  and,  by  virtue  of  the  power  and  of  the  transfer 
contained  in  the  same  instrument,  the  holder  of  the  certificate 
and  power  alone  had  authority  thereafter  to  cause  a  transfer 
to  be  made  on  the  books  of  the  corporation.     As  Gowdy  had 
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thus  parted  with  all  his  interest  in  the  stock,  he  had  no  inte- 
rest in  it  which  could  be  the  subject  of  attachment,  after  he 
parted  with  it.  The  attachment  issued  at  the  suit  of  Bram- 
hall,  on  the  28th  September,  1863,  was  ineffectual  to  reach 
the  stock  or  any  interest  in  it,  and  the  sale  by  the  sheriff  of 
the  asbumed  interest  and  title  of  Gowdy  in  the  stock  amounted 
to  nothing.  There  was  no  interest  or  title  of  Gowdy  in  or  to 
the  stock  which  could  be  the  subject  of  the  attacliment  or  the 
sale  made  by  the  sheriff,  and  the  transfer  by  the  sheriff  conveyed 
no  interest  in  or  title  to  the  stock  to  the  purchaser. 

In  McNeil  v.  Tenth  National  Bank  (46  N.  Y.,  831), 
Rapallo,  J.,  in  delivering  the  opinion  of  the  court,  said :  "  It 
has  also  been  settled  by  repeated  adjudications  that,  as  between 
the  parties,  the  delivery  of  the  certificate,  with  the  assignment 
and  power  indorsed,  passes  the  entire  title,  legal  and  equi- 
table, in  the  shares,  notwithstanding  that  by  the  terms  of  the 
charter  or  by-laws  of  the  corporation  the  stock  is  declared  to 
be  transferable  only  on  its  books ;  that  such  provisions  are 
intended  solely  for  the  protection  of  the  corporation,  and  can 
be  waived  or  asserted  at  its  pleasure,  and  that  no  effect  is 
given  to  them  except  for  the  protection  of  the  corporation ; 
that  they  do  not  incapacitate  the  shareholder  from  parting 
with  his  interest,  and  that  his  assignment,  not  on  the  books, 
passes  the  entire  legal  title  to  the  stock,  subject  only  to  such 
liens  or  claims  as  the  corporation  may  have  upon  it,  and 
excepting  the  right  of  voting  at  electiDns,  etc." 

By  section  234  of  the  Code  it  is  provided  that  the  rights  or 
shares  which  a  defendant  may  have  in  the  stock  of  any  corpo- 
ration shall  be  liable  to  be  attached  and  levied  upon  and  sold 
to  satisfy  the  judgment  and  execution.  But  this  provision  of 
law  cannot  aid  an  attachment  against  a  defendant  who  has  no 
rights  or  shares  in  the  stock  of  a  corporation.  If,  previous  to 
the  issuing  of  the  attachment,  the  defendant  has  assigned  all 
his  interest  in  the  rights  or  shares,  and  delivered  over  the 
certificate  with  transfer  and  power,  it  is  thenceforth  the 
holder  of  these  indicia  of  title  who  is  possessed  of  the  pro- 
perty in  the  shares,  and  not  the  original  stockholder. 
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It  is  claimed  by  the  defendant  that  bj  a  provision  in  the 
by-laws  of  the  corporation  "  no  transfer  of  stock  shall  be  valid 
unless  made  upon  the  books  of  the  company  by  the  person 
owning  the  stock  or  his  attorney,"  and  that  because  of  that 
provision  no  title  could  pass  to  the  stock  unless  the  transfer 
was  tlms  made  on  the  books  of  the  company.  The  doctrine 
of  the  Court  of  Appeals  is,  that  the  provision  referred  to  is 
intended  solely  for  the  protection  of  the  corporation,  and  does 
not  incapacitate  the  shareholder  from  parting  with  his  inte- 
rest, and  that  his  transfer,  though  not  on  the  books  of  the 
company,  passes  the  entire  legal  title  to  the  stock,  subject  to 
any  liens  or  claims  of  the  corporation.  Until  the  transfer  be 
made  on  the  books  of  the  corporation  it  would  be  protected  in 
the  payment  of  dividends  to  the  original  stockholder,  assum- 
ing that  no  notice  of  his  transfer  had  been  given,  and  the  cor- 
poration would  also  be  protected  in  admitting  the  original 
stockholder  who  appeared  as  owner  on  the  books  to  vote  at 
elections.  But  if  an  act  were  suffered  by  the  corporation 
that  invested  a  third  party  with  the  ownership  of  the  shares, 
without  the  production  and  surrender  of  the  original  certifi- 
cate, it  would  be  justly  and  properly  liable  to  the  real  owner 
of  the  certificate.  It  is  the  duty  and  right  of  the  corporation 
to  resist  a  transfer  of  stock  on  its  books  without  the  produc- 
tion and  surrender  of  the  outstanding  certificate  representing 
the  stock.  The  corporation  would  be  protected  in  such  resist- 
ance unless  it  be  shown  that  the  certificate  has  been  lost  or 
destroyed,  and  proof  is  made  that  the  real  owner  of  it  has 
applied  for  a  new  certificate. 

When,  therefore,  the  plaintiff,  as  the  owner  and  holder  of 
the  cei*tificate  in  question,  applied  to  the  defendant  for  a 
transfer  of  the  shares,  and  produced  the  certificate,  with  the 
power  of  the  original  stockholder,  he  was  entitled  to  have  the 
transfer  made.  The  refusal  of  the  corporation  gave  him  a 
right  of  action  for  his  damages.  {Ccm.  Bank  of  Buffalo  v. 
Kort/right,  22  Wend.,  348.) 

We  think  the  judgment  should  be  afiirmed. 

Lansing — Vol.  VII.  41 
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HoKACE  F.  Clark,  Appellant,  v.  The  New  York  Life 
Insurance  and  Trust  Company,  Trustee,  &c.,  and  others, 
Respondents. 

(General  Tebh,  Fxbot  Depabtmbnt,  June,  1878.) 

The  purpose  of  a  written  agreement  is  to  record,  with  precision,  the  mutual 
understanding  of  the  parties.  When  the  terms  of  it  are  free  from  ambiguity, 
everything  dehors  the  writing  is  excluded,  and  all  matters  of  negotiation 
and  discussion  on  the  subject  are  mei*ged  in  the  instrument 

Unless  tliere  be  such  an  ambiguity  in  the  terms  of  the  contract  as  to  require 
extrinsic  evidence  to  remove  or  explain  it,  such  evidence  is  inadmissible, 
or,  if  admitted,  does  not  control  the  construction  of  the  agreement, 

Accordingly,  where  an  agreement  recited  that  the  contracting  parties  were, 
respectively,  owners  of  lots  on  the  northerly  and  southerly  sides  of 
Twenty-second  street,  between  Fourth  avenue  and  Broadway,  and  made 
certain  agreements  respecting  **  the  lots  fronting  said  street," — Hdd,  the 
plain  intent  of  the  parties  was  to  include  in  the  agreement  all  their  pro- 
perty on  Twenty-second  street,  between  Broadway  and  Fourth  avenue ; 
and  that  a  map  shown  to  have  been  before  the  parties  at  the  execu- 
tion of  the  agreement,  upon  which  certain  of  the  lots  lying  on  the  comer 
of  Broadway  and  Fourth  avenue  were  laid  down  as  flvrUing  on  Broad- 
way, could  not  control  or  interfere  with  this  intention. 

The  action  was  brought  to  obtain  an  injunction  restraining 
the  defendants  from  building  to  the  street  line  on  the  south- 
east corner  of  Broadway  and  Twenty-second  street,  in  the 
city  of  New  York. 

The  appeal  was  taken  by  the  plaintiff  from  that  portion  of 
the  decree  which  denied  the  relief  as  to  certain  of  the 
premises.    The  facts  appear  in  the  opinion. 

TT.  A.  Beach,  for  the  appellant 

Joseph  J.  Marrifiy  and  Wm.  Senry  AmattXj  for  flie 

respondents. 

Present — ^Fanoher  and  Dayis,  JJ. 

Fanoher,  J.  On  the  12th  day  of  May,  1849,  Philip  Kear- 
ney was  the  owner  of  the  premises  on  the  northerly  side  of 
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Twenty-second  street,  between  Broadway  and  the  Fourth 
avenue,  in  the  city  of  New  York ;  and  Alexander  S.  Macomb 
and  wife  were  the  owners  of  the  preniises  on  the  southerly 
side  of  that  street,  between  Broadway  and  the  Fourth  avenue. 
Being  such  owners  they,  on  said  day,  entered  into  a  mutual 
agreement,  under  their  hands  and  seals,  a  copy  of  which  is 
annexed  to  the  complaint,  and  upon  the  construction  oi 
which  the  rights  of  the  parties  to  this  action  depend.  The 
agreement  was  duly  acknowledged  and  recorded,  and  con- 
tains covenants  running  with  the  land. 

At  the  time  of  the  agreement  several  dwelling-houses  had 
been  erected  on  either  side  of  the  street,  which  had  been  set 
back  seven  feet  and  six  inches  from  the  line  of  the  street ; 
thus  leaving  a  space  of  that  extent  between  the  houses  and 
the  street.  The  agreement  recites  the  fact  of  the  ownership 
of  the  lots,  as  already  mentioned,  the  fact  of  the  erection  of 
said  houses,  and  that  the  parties  thereto  deemed  it  to  be  for 
their  mutual  advantage  that  the  lots  fronting  said  street  when 
built  upon,  between  the  said  Fourth  avenue  and  Broadway, 
should  be  occupied  exclusively  by  dwelling-houses ;  and  that 
the  fronts  of  all  such  dwelling-houses  should  be  placed  back 
seven  feet  and  six  inches  from  the  line  of  the  street,  so  as  to 
range  with  those  already  built,  and  that  no  nuisance  should 
be  permitted  on  said  lots  between  the  Fourth  avenue  and 
Broadway.  The  parties  then,  by  said  agreement,  did,  for 
themselves  and  their  respective  heirs  and  assigns,  grant  and 
agree  to  and  with  each  other  that  so  much  of  their  said 
respective  lots  as  is  contained  between  the  line  of  the  street 
and  a  line  seven  feet  and  six  inches  therefrom,  should  forever 
thereafter  remain  and  be  enjoyed  as  a  court-yard  in  front  of 
any  houses  to  be  erected  on  said  lots ;  and  that  the  parties 
should  not,  nor  should  their  heirs  or  assigns,  erect  or  permit 
to  be  erected  or  carried  on,  upon  any  part  of  the  respective 
lots,  any  of  the  nuisances  particularly  specified  in  the  agree- 
ment. 

It  is  contended  by  the  plaintiff,  who  owns  one  of  the  lots 
on  the  southerly  side  of  the  street,  about  121  feet  easterly 
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from  Broadway,  that  the  covenant  respects  the  entire  strip 
of  land  seven  and  a  half  feet  wide,  extending  from  Broadway 
to  the  Fourth  avenue ;  and  the  defendants  contend  that  the 
covenant  does  not  respect  so  much  of  said  strip  of  land  as 
does  not  now  lie  in  front  of  the  lots  on  Twenty-second  street ; 
and,  therefore,  that  the  portion  of  said  strip  which  is  part  of 
the  lot  on  Broadway  is  not  affected  by  the  agreement. 

The  learned  judge  before  whom  the  action  was  tried  at 
Special  Term  decided  that  the  contract  did  not  apply  to  the 
lot  fronting  on  Broadway.  He  said :  "  Had  not  the  original 
agreement  been  confined  in  its  terms  to  lots  fronting  on 
Twenty-second  street  it  might  well  be  claimed  that  the  intent 
of  the  parties  was  to  extend  the  line  as  reserved  thereby  to 
Broadway ;  but  as  the  terms  are  express,  and  exclude  all  lots 
but  those  fronting  on  the  street,  I  do  not  see  any  ground 
upon  which  the  corner  lot  can  be  included  within  its  provi- 
sions." 

This  reasoning  of  the  learned  judge  is  forcible,  if  it  be  not 
founded  upon  a  mistake  of  fact.  He  assumes  that  at  the  time 
the  agreement  was  made  there  was  a  division  of  the  premises, 
so  that  there  were  lots  on  the  street  and  a  comer  lot  fronting 
on  Broadway.  Indeed,  the  learned  judge  says :  **  It  cannot 
be  claimed  that  the  intent  of  the  parties  was  that  no  buildings 
should  be  erected  on  this  land  fronting  on  Broadway  ufiless 
it  could  he  shown  that  the  lots  in  question  were  laid  ov/t  as 
fronting  on  thai,  street.  No  proof  of  such  a  character  has 
been  given.  On  the  contrary,  the  premises  at  the  time  were 
occupied  with  old  buildings  having  their  front  on  Broadway, 
and  have  so  remained.  The  lots  were  so  laid  out,  and  were 
BO  described  on  the  map  before  referred  to,  and  in  the  lease 
executed  in  1854.  The  lot  on  the  comer  cannot  be  brought 
under  the  terms  of  this  agreement  except  by  altering  the 
division  of  the  lots  to  the  destmction  of  the  buildings  ther 
existing  thereon." 

Surely,  the  leamed  judge  fell  into  a  serious  error  as  to  a 
•matter  of  fact.  When  the  agreement  which  has  been  referred 
to  was  executed  there  was  no  division  of  the  land  so  that 
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there  was  a  corner  fronting  on  Broadway  any  more  than  it 
fronted  on  Tweuty-second  street,  and  there  was  then  no  build- 
ing there.  There  was  only  a  vacant  plot  of  ground.  It  fronted 
both  on  Broadway  and  on  Twenty-second  street,  about  as 
much  on  one  as  the  other.  The  agreement  was  made  in 
May,  1849.  And  it  was  proved  on  the  trial  that  when  the 
plaintiff  purchased  his  lot  fronting  on  Twenty-second  street,  in 
1852,  the  whole  of  the  ground  westerly  from  his  house,  and 
between  it  and  Broadway,  ^^  was  a  lawn  inclosed  by  a  picket 
fence,  and  not  subdivided.  It  was  inclosed  southerly  by  the 
middle  of  the  block  or  by  Twenty-first  street.  There  was  no 
bouse  or  building  between  the  plaintiff's  house  and  Broadway, 
then  called  Bloomingdale  road.  The  whole  space  was  inclosed 
in  a  picket  railing,  and  in  a  lawn  or  very  handsome  grass 
plat."  No  buildings  were  erected  on  Broadway,  on  that 
ground,  until  1854.  One  of  the  parties  to  the  agreement, 
Alexander  S.  Macomb,  was  examined  as  a  witness  on  the 
trial.  He  was  asked,  ^^  Q.  How  did  the  land  stand  at  that 
time?  A.  There  was  a  straight  line  running  from  Broadway 
to  Fourth  avenue ;  we  made  an  agreement  to  set  back  the  line 
fronting  on  Twenty-second  street  seven  feet  and  a  half;"  "the 
lots  were  not  inclosed ;  we  made  the  street  ourselves,  cut  the 
street  through,  built  the  sewers,  and  laid  out  the  street,  and 
after  laying  out  that  street  we  made  an  agreement."  "  Q. 
How  was  the  corner  lot  occupied  at  that  time ;  was  it  inclosed, 
and  if  so,  how !  A.  When  the  street  was  cut  through,  and 
about  the  time  we  made  the  agreement,  I  am  not  sure  whether 
it  was  inclosed  or  not ;  I  can't  tell ;  I  think  it  was  a  high 
bank,  and  we  dug  it  down ;"  "  if  it  was  inclosed,  the  fence  cov- 
ered the  whole  lot ;  it  covered  the  whole  of  the  lot  on  Broad- 
way 102  feet,  and  about*  100  feet  on  Twenty-second  street  up 
to  the  line  of  the  street." 

This  testimony  makes  it  clear  that  at  the  time  of  the  agree- 
ment there  was  no  building  on  the  land  westerly  from  the 
plaintiff's  house  and  lot,  and  that  the  premises  bounded  on 
one  side  by  Broadway  and  on  another  side  by  Twenty-second 
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Btreet  were  not  divided  by  any  visible  lines,  bat  constituted 
one  plat,  nearly  square,  of  vacant  ground. 

Whether  the  agreement  was  made  with  reference  to  any 
map  of  the  loous  in  quo,  except  a  map  showing  straight  lines 
from  Broadway  to  Fourth  avenue,  is  not  very  clear.  Macomb, 
one  of  the  parties  to  the  agreement,  was  questioned  on  that 
point  and  answered  as  follows:  ^'Q.  How  were  the  lots 
divided  up  at  the  time  this  agreement  was  made  ?  *  *  ♦ 
Q.  How  did  the  land  stand  at  that  time  ?  A.  There  vuie  a 
etraight  line  running  from  Broadway  to  Fourth  avenue;  toe 
made  an  agreement  to  set  hack  the  line  fronting  on  Twenty^ 
eecond  street  seven  feet  and  a  halfJ^  This  witness  says  that 
when  the  agreement  was  made  the  parties  had  ^^  the  maps '' 
before  them.  The  court  has  annexed  a  diagram  to  the  find- 
ings, which,  perhaps,  represents  the  maps ;  but  as  to  this  fact 
the  evidence  is  very  obscure  and  scarcely  sufficient  to  support 
the  finding. 

But,  admitting  there  was  such  a  map  before  the  parties  at 
the  execution  of  the  agreement,  what  influence  can  that  fact 
have  on  the  interpretation  of  the  agreement  7  The  agreement 
speaks  for  itself.  If  it  accord  with  the  maps,  well ;  but  if  it 
differ  from  the  maps,  they  are  not  to  control,  but  the  agree- 
ment must  control.  The  agreement  is  capable  of  interpreta- 
tion by  its  own  terms.  The  purpose  of  an  agreement  is  to 
record,  with  precision,  the  mutual  understanding  of  the 
pailiios.  When  the  terms  of  it  are  free  from  ambiguity, 
everything  dehors  the  writing  is  excluded,  and  all  matters  of 
negotiation  and  discussion  on  the  subject  are  merged  in  the 
instrument.  {Kain  v.  Oldsy  2  Barn.  &  Cress.,  627;Parifc- 
hurst  V.  Van  Cortlandty  1  Johns.  Ch.,  273 ;  Dean  v.  Masony 
4  Conn.,  428.)  Moreover,  it  is  a  well  settled  rule,  and  one 
that  is  acknowledged  in  all  the  cases  on  the  subject,  that  parol 
evidence  is  inadmissible  to  supply  or  contradict,  enlarge  or 
vary  the  words  of  a  written  instrument.  The  reason  assigned 
is,  that  to  allow  a  contract  in  writing  to  be  enlarged  or  varied 
by  oral  testimony  would  be  to  substitute  parol  for  written 
evidence  under  the  hand  of  the  party,  and  it  would  lead  to 
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uncertainty,  error  and  fraud.  {Piersons  v.  Hooker,  3  Johns., 
68  ;  Jackson  v.  Foster,  12  id.,  488.)  Unless  there  be  such  an 
ambiguity  in  the  terms  of  the  contract  as  to  require  the  appli- 
cation of  extrinsic  evidence  to  remove  or  explain  it,  the 
extrinsic  evidence  is  wholly  inadmissible. 

Kow,  there  is  nothing  obscure  or  ambiguous  in  the  contract 
in  question.  It  is  plain  and  perspicuous.  Its  intent  and 
effect  are  apparent.  If  there  be  no  preconceived  theory  to 
which  it  is  attempted  to  make  it  bend,  the  mutual  intention 
of  the  parties  to  the  instrument,  when  they  executed  it,  can- 
not be  a  difficult  subject  of  inquiry.  In  the  first  place,  it 
recites  that  the  parties  are  severally  owners  ^^  of  divers  lots 
of  land,"  one  of  them  of  lots  on  the  northerly  side,  and  the 
other  of  them  of  lots  on  the  southerly  side  "  of  Twenty- 
second  street,  between  the  Fourth  avenue  and  Broadway." 
Confessedly,  this  recital  intends  to  cover  all  the  land  on  botlv 
sides  of  Twenty-second  street  from  the  Fourth  avenue  to 
Broadway.  It  includes,  beyond  question,  what  is  now  called 
the  Broadway  lots. 

After  such  recital,  the  agreement  proceeds  as  follows: 
^^  And  whereas,  divers  dwelling-houses  of  brick  or  stone  have 
been  erected  on  each  side  of  said  street,  which  have  been  set 
back  seven  feet  and  six  inches  from  the  line  of  the  street, 
thus  leaving  a  court-yard  in  front  of  said  houses  seven  feet 
and  six  inches  between  the  said  houses  and  the  line  of  the 
street ;  and  the  parties  hereto  deeming  it  to  be  for  their  mutual 
advantage  that  the  lots  fronting  said  street  when  built  vpon 
between  the  said  Fourth  avenue  a/nd  Broadway  should  be 
occupied  exclusively  by  dwelling-houses,  and  that  the  fronts 
of  all  such  dwelling-houses  should  be  placed  back  seven 
feet  and  six  inches  from  the  line  of  the  street,  so  as  to 
range  with  those  already  built  of  brick  or  stone,  and  that  no 
nuisance  should  be  permitted  on  said  lots  between  the  Fourth 
avenue  and  Broadway  aforesaid,  do,  for  themselves  and  their 
respective  heirs  and  assigns,  grant  and  agree  to  and  with 
each  other  that  so  much  of  their  said  respective  lots  belong- 
ing to  them  respectively  as  is  Qpntained  between  the  line  of 
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the  street  and  a  line  seven  feet  and  six  inches  therefrom  shall 
forever  hereafter  remain  and  be  enjoyed  as  a  court-yard  in 
front  of  any  hcncses  to-  he  erected  on  mid  lots ;  and  the 
])arties,  for  themselves  and  their  respective  heirs  and  assigns, 
niiitually  consent  and  agree  to  and  with  each  other  that 
neither  they  nor  their  respective  heirs  or  assigns  shall  or 
will  erect  or  carry  on,  or  permit  to  be  erected  or  carried  on, 
upon  any  part  of  the  respective  lots,  any  slaughter-house, 
smith's  shop,  furnace,  steam  engine,  brass  foundry,  nail  or 
other  iron  factory,  or  any  manufacturing  of  gunpowder,  glue, 
varnish,  vitriol,  ink  or  turpentine,  or  for  the  tanning,  dressing 
or  preparing  skins,  hides  or  leather,  or  any  brewery,  distil- 
lery or  any  other  noxious  or  dangerous  trade  or  business; 
and  also  that  in  case  they  respectively  do  or  shall  at  any 
time  hereafter  convey  any  or  either  of  the  said  lots  of  land 
to  them  respectively  helonging  as  aforesaid^  tha^  there  shaU 
he  inserted  in  the  deed  or  deeds  of  conveyance  thereof,  to  be 
executed  by  the  grantee  or  grantees  therein,  proper  covenants 
in  relation  to  the  lot  or  lots  thereby  conveyed,  hinding  such 
grantee  or  grantees,  his  or  their  heirs  and  assigns,  specifically 
and  particularly  to  observe^  perform  and  JceepaU  and  every 
of  the  conditions,  covenants  and  provisions  contained  in  this 
agreement  relating  to  the  said  lot  or  lots.^^ 

When  the  parties  recited  their  respective  ownerships  of 
the  lots,  they  described  them  as  "  lots  of  land  on  the  northerly 
side  of  Twenty-second  street,  between  the  said  Fourth  avenue 
and  Broadway ;"  and  as  ^'  lots  of  land  on  the  southerly  side 
of  Twenty-second  street,  between  the  said  Fourth  avenue  and 
Broadway."  There  was  no  exclusion  of  any  lots  on  Broad- 
way. The  whole  land  lying  between  Fourth  avenue  and 
Broadway  was  included ;  and  it  was  spoken  of  as  lots  on  the 
southerly  side  and  on  the  northerly  side  of  Twenty-second 
street,  between  Fourth  avenue  and  Broadway.  In  the  next 
recital  the  parties  state  that  they  deemed  it  to  be  for  their 
mutual  advantage  that  the  lots  fronting  said  street,  when 
built  upon,  between  the  said  Fourth  avenue  and  Broadway, 
should  be  occupied  exclusively  by  dwelling-houses ;  and  that 
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the  fronts  should  be  placed  back  seven  feet  and  six  inches 
from  the  line  of  the  street,  so  as  to  range  with  those  already 
built,  and  tliat  no  nuisance  should  be  permitted  on  said  lots 
between  the  Fourth  avenue  and  Broadway  aforesaid..  Can 
any  one  doubt  that  this  recital  includes  all  the  lots  between 
Fourth  avenue  and  Broadway  ?  It  is  very  clear  that  it  does 
include  all  the  lots,  and  that  none  are  excepted.  The  recital 
shows  that  the  parties  contemplated  the  erection  of  dwelling- 
houses  only  on  the  premises,  and  had  in  view  the  fronting  of 
all  of  them  on  Twenty-second  street.  This  is  made  more 
apparent  by  the  expression  "  that  no  nuisance  should  be  per- 
mitted on  said  lots  between  the  Fourth  avenue  and  Broad- 
way aforesaid."  It  will  scarcely  be  contended  that  such 
expression  does  not  include  the  whole  land,  on  either  side  of 
Twenty-second  street,  between  Fourth  avenue  and  Broadway ; 
and  if  so  much  be  conceded,  it  follows  that  the  same  lots 
which  are  thus  restricted  against  nuisances  are  those  on 
which  the  buildings  are  to  recede  seven  feet  and  six  inches, 
"  so  as  to  range  with  those  already  built." 

The  parties,  in  the  recitals  of  the  agreement,  had  thus 
referred  to  their  land  as  lots  an  Twenty-second  street  /  and 
when  the  operative  words  of  the  agreement  begin,  the  lan- 
guage is  equally  explicit.  They  "do,  for  themselves  and 
their  respective  heirs  and  assigns,  grant  and  agree  to  and  with 
each  other  that  so  much  of  their  said  respective  lots,  belonging 
to  them  respectively,  as  is  contained  between  the  line  of  the 
street  and  a  line  seven  feet  and  six  inches  therefrom  shall 
forever  remain  and  be  enjoyed  as  a  court-yard  in  front  of 
any  houses  to  be  erected  on  said  lots;^^  and  neither  the 
parties  nor  their  heirs  or  assigns  shall  erect  or  permit  any 
nuisance  "upon  any  part  of  the  respective  lots.^^  They  fur- 
ther covenanted  that  when  either  of  them  thereafter  should 
convey  "  any  or  either  of  the  said  lots  of  land,  to  them 
respectively  belonging  as  aforesaid,"  there  should  be  inserted 
jn  the  deeds  of  conveyance  thereof  proper  covenants  binding 
the  grantees,  their  heirs  and  assigns,  "specifically  and  par- 
ticularly to  observe,  perform  and  keep  all  and  every  of  the 
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conditions,  covenants  and  provisions  contained  in  that  agree- 
ment relating  to  the  said  lots.^^  There  is  no  exception  here 
of  lots  on  Broadway ;  nor  any  language  from  which  such  an 
exception  can  be  implied.  By  express  terms  all  the  lots  are 
defined  as  fronting  on  Twenty-second  street ;  and  when  any 
conveyance  of  any  or  either  of  the  lots  should  be  made,  cove- 
nants against  the  nuisances,  and  requiring  the  buildings  to 
be  set  back  seven  feet  and  six  inches  from  the  line  of  Twenty- 
second  street,  were  required  to  be  inserted  in  the  convey- 
ance. 

Two  things  are  obvious  on  reading  the  agreement.  The 
first  is  that  the  parties  to  it  contemplated  an  apparent 
widening  of  Twenty-second  street  from  the  Fourth  avenue  to 
Broadway ;  and  the  next  is  that  the  parties  referred  to  their 
land  on  either  side  of  the  street  as  lots,  fronting  on  Twenty- 
second  street.  The  boundary  on  the  Fourth  avenue  and  on 
Broadway  was  made  subsidiary  to  the  purpose  of  the  parties, 
as  evinced  by  the  agreement,  which  was  to  create  a  court- 
yard space  on  either  side  of  the  street  from  Fourth  avenue 
to  Broadway,  and  to  restrict  the  lots  against  nuisances.  The 
owners  of  the  land  had  certainly  a  right  to  make  the  same 
subject  to  the  agreement ;  and  no  good  reason  for  abrogating 
or  modifying  the  agreement  can  be  found  in  the  fact  that  the 
land  on  Broadway  has  become  more  valuable  for  business 
purposes  than  was  anticipated  when  the  agreement  was 
made. 

It  is  said  that  the  corner  lot  on  Broadway  will  be  mutilated 
and  lessened  in  value  if  the  construction  of  the  agreement  be 
such  as  to  include  that  lot.  The  answer  is  obvious.  The 
agreement  was  not  made  with  reference  to  the  benefit  to  the 
corner  lot  alone,  but  with  reference  to  the  benefit  to  all  the 
lots  on  Twenty-second  street  between  the  Fourth  avenue 
and  Broadway.  Another  suggestion,  made  by  counsel  on 
the  argument,  was  that  if  the  parties  had  intended  to  include 
the  Broadway  lots  in  the  agreement  it  was  easy  to  have  done 
so  by  express  and  unequivocal  language.  It  may  be  answered, 
the  description  employed  by  the  parties  clearly  does  embrace 
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the  Broadway  lots^  as  they  are  now  called ;  and  if  the  parties 
had  intended  not  to  include  them  in  the  terms  of  the  agree- 
ment, it  was  not  only  easy  but  necessary  for  them  to  except 
those  lots  from  the  operation  of  the  agreement.  This  they 
did  not  do ;  and,  by  fair  interpretation,  they  must  be  held  to 
be  within  the  agreement. 

The  judgment  of  the  Special  Term  should  be  modified  by 
extending  the  injunction  to  all  the  land  on  the  southerly  side 
of  Twenty-second  street,  westerly  of  the  lot  owned  by  the 
plaintiff,  and  between  that  lot  and  Broadway,  with  costs  to 
the  plaintiff. 

Judgment  accordingly. 


Jahes   0.  LuoB,  Bespondent,  v.  Eiohasd  T.  Hastshorn 

et  al.,  Appellants. 

(Obheral  Tebk,  Fibst  Depabticbnt,  Dbcembbb,  1872.) 

By  an  agreement  in  writing  between  the  members  of  an  association  it  was 
provided  that  the  plaintiff,  a  member  thereof,  should  furnish  certain 
information  to  such  association,  not  specifying  whether  by  parol  or  other- 
wise. The  association  afterward  resolved,  without  assent  of  the  plain- 
tiff, that  such  information  should  be  entered  by  him  upon  books  provided 
for  that  purpose.  Edd^  in  an  action  brought  for  an  accounting  against 
other  members  of  the  association,  that  a  finding  that  plaintiff  was  bound 
to  comply  with  the  resolution,  when  notified  to  do  so,  was  sufficiently 
favorable  to  defendants. 

Whether  the  plaintiff  was  bound  to  comply  with  a  resolution  by  which  the 
terms  of  the  original  agreement  were  varied,  without  assenUng  thereto^ 
quere. 

The  rule,  that  the  property  of  a  partnership  shall  be  first  applied  to  the 
payment  of  the  debts  before  any  division  of  the  assets,  applies  where  one 
of  the  members  is  to  be  compensated  for  his  services  out  of  the  profits. 

But  an  amount  due  a  member  for  services,  out  of  profits,  as  shown  by  an 
account  rendered  him,  and  acted  on  by  the  partnership,  is  recoverable, 
although  a  greater  claim  by  a  stranger,  as  to  which  the  partnership 
denies  liability,  and,  not  noticed  in  the  account,  is  proved  in  the  action. 

Nor  can  the  partnership  avail  itself  of  such  a  claim  against  it  as  a  defence 
to  the  recovery  without  pleading  it  as  such. 
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This  was  an  appeal  by  the  defendants  from  a  money  judg- 
ment entered  upon  the  report  of  a  referee  on  a  claim  aribing 
as  follows : 

On  the  fifth  day  of  July,  1866,  the  defendants,  as  partners, 
were  the  proprietors  and  publishers  of  a  work  known  as  Th^ 
American  Zloj/ds^  liegister  of  American  and  Foreign  Shijh 
ping^  and  they  entered  into  an  agreement  on  that  day  with 
certain  inspectors  of  marine  insurance  companies  in  the  city 
of  New  York,  including  the  plaintiff  as  the  representative 
of  the  Great  Western  Insurance  Company,  by  which  the 
inspectors  agreed  to  furnish  to  the  defendants,  when  called 
upon,  such  reports  of  inspection  of  vessels  as  they  might 
make  as  such  inspectors;  and  that  they  would  furnish  to 
defendants,  when  requested,  such  information  in  regard  to 
vessels  as  they  might  obtain,  from  time  to  time,  so  as  to  lead, 
so  far  as  could  be,  to  a  uniform  classification  and  rating  of  ves- 
iSfels  with  reference  to  insurance ;  and  with  that  view  they 
would  use  their  influence  to  promote  the  circulation,  standing, 
stability  and  usefulness  of  the  said  Register,  And  in  con- 
sideration of  said  inspectors  rendering  such  service  and 
information,  the  said  defendants  agreed  to  share  equally 
with  said  inspectors  in  fifty  per  cent  of  the  net  profits  arising 
from  the  sale  of  the  Register^  supplements  thereto,  and  the 
moneys  arising  from  the  surveys  and  classification  of  vessels; 
the  agreement  to  continue  in  force  with  the  inspectors  only 
so  long  as  they  should  continue  to  be  such  inspectors  of  said 
companies,  and  the  defendants  should  continue  to  be  proprie- 
tors and  publishers  of  said  work.  This  agreement  was  not 
under  seal. 

Upon  the  execution  of  this  paper  the  parties  organized 
themselves  into  an  association  or  board,  which  they  termed 
the  American  Lloyds',  or  Lloyds'  Association,  and  which  had 
a  president,  treasurer  and  secretary,  and  of  which  the  plaintiff 
was  chosen  president  and  the  defendants  treasurer  and 
secretary. 

On  the  thirtieth  day  of  June,  1868,  a  resolution  was  duly 
adopted  by  said  association,  as  follows : 
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'^  Whe?*e^j  it  was  the  original  intention  of  this  association 
that  the  members  should  record  the  reports  of  their  dailj 
inspections  in  this  office. 

"  It  is  therefore  resolved,  that  one  inspector  of  each  insu- 
rance company  who  may  be  a  member  of  tins  association 
shall  write  in  the  books  provided  for  that  purpose  a  report  of 
such  inspection  or  inspections  as  he  may  have  maide  within 
two  days  of  the  time  of  making  such  inspections.  Provided 
always  that  such  reports  have  not  been  previously  written  in 
said  books." 

Immediately  after  that  resolution  was  adopted,  the  defend- 
ants prepared  books  pursuant  thereto,  one  for  each  class  of 
vessels,  and  had  them  duly  alphabeted.  These  books  were 
kept  at  their  office  and  were  accessible  to  the  inspectors  and 
all  parties  interested  in  furnishing  the  requisite  information. 

On  the  thirteenth  day  of  July,  1868,  the  plaintiflF  was  duly 
notified  of  the  passage  of  that  resolution.  After  that  time  the 
plaintifiE  made  inspections  of  vessels  as  such  inspector,  but 
did  not  enter  the  same  in  the  said  books  provided  by  the 
defendants. 

It  was  proved  that  the  plaintiff  was  and  always  had  con- 
tinued to  be  the  inspector  of  the  Great  Western  Insurance 
Company  from  the  time  he  executed  this  agreement  until  he 
commenced  this  action.  The  defendants  rendered  to  the 
plaintiff  their  accounts  from  July,  1868,  to  July,  1869,  from 
which  the  balance  appeared  to  be  $11,337.35.  The  plaintiff 
stated  to  them  they  had  made  an  error  in  their  accounts  of 
1868,  which  they  had  admitted  and  agreed  should  be  cor- 
rected in  these  accounts.  A  book-keeper  examined  the 
accounts,  and  found  the  error  was  $549.50,  and  the  defend- 
ants agreed  that  amount  should  be  added,  which  made 
$11,886.84.  Ilalf  of  this  belonged  to  the  defendants.  The 
interest  of  the  plaintiff  was  in  the  balance,  one-eleventh  of 
$5,943.42,  being  $540.31,  on  account  of  which  the  plaintiff 
had  received  $212.21,  leaving  due  him  $328.10.  On  or 
about  the  5th  of  July  in  each  year  the  defendants  made  up 
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an  account,  rendering  it  to  each  party  interested  with  them, 
according  to  the  stipulation  of  the  agreement. 

On  or  about  the  first  day  of  September,  1869,  the  plaintiff 
commenced  this  action  against  the  defendants,  claiming  that 
there  was  due  him  from  defendants  on  account  of  the  profits 
of  said  business  the  sum  of  $328.10  and  upward,  asking 
judgment,  with  other  relief,  that  an  account  be  had  and  that 
the  defendants  pay  the  amount  due. 

The  defendants  answered  setting  forth  the  agreement,  &c., 
and  averred  that  the  plaintiff  had  not  fulfilled  the  same,  but 
had  confederated  with  other  persons  in  aid  of  a  rival  publica- 
tion,, and  refused  to  perform,  claiming  damages  in  $5,000  as 
a  counter-claim.  They  also  claimed  payment  in  full  of  plain- 
tiff's demand.    The  plaintiff  denied  counter-claim. 

The  issues  were  referred  to  a  referee  to  hear  and  deter- 
mine. Among  the  other  facts  adduced,  the  defendants  showed 
that  by  reason  of  alleged  unskillfulness  or  negligence  a  claim 
was  made  against  the  association  that  might  exhaust  this  entire 
amount.  This  claim  was  not  admitted  by  the  association,  but 
it  was  claimed  by  them  that  they  were  not  liable  therefor. 
The  referee  was,  among  other  requests,  requested  by  defend- 
ants to  find  as  follows:  ^^That  it  became  the  duty  of  the 
plaintiff,  under  said  contract,  to  make  all  entries  of  the  inspec- 
tion of  vessels  made  by  him  as  such  inspector  in  the  said 
books  prepared  by  the  defendants,  from  and  after  his  notifica- 
tion of  the  passage  of  said  resolution,"  and  so  found,  with  the 
addition  of  the  words  "  when  called  upon." 

The  referee  decided  as  matter  of  law  that  the  plaintiff  was 
entitled  to  judgment  against  the  defendants  for  $328.10,  and 
interest  from  July  1st,  1869,  amounting  to  $356.80,  with  costs. 

To  this  decision  the  defendants  duly  excepted,  and  appealed 
from  the  judgment  entered  on  his  report. 

Wm.  Henry  ArrumXy  for  the  appellant. 

T.  H.  Stronffy  for  the  respondents. 

Present — Iiyoraham,  P.  J.,  and  Bbaby,  J. 
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IxGBAHAM,  P.  J.  Whether  or  not  the  plaintiff  was  guilty 
of  neglect  in  performing  his  duties  under  the  contract  made 
with  the  defendants,  and  whether  or  not  the  plaintiff  had  and 
has  influence  in  promoting  the  success  of  the  undertaking, 
were  questions  of  fact  to  be  decided  by  the  referee,  and  his 
findings  based  on  contradictory  evidence  cannot  be  disturbed. 
So  far  as  relates  to  the  binding  effect  of  the  resolution  passed 
by  the  association  after  the  contract  was  made,  the  defendants 
have  no  cause  to  complain  of  the  finding,  that  the  plaintiff 
was  bound  to  comply  therewith  when  notified  so  to  do.  It 
may  well  be  doubted  whether  such  resolution  could  be  adopted 
so  as  to  alter  the  terms  of  the  original  contract,  or  to  add  to  it 
new  conditions  not  contained  therein.  The  giving  the  informa- 
tion required  could  be  by  parol,  and  nothing  in  that  contract 
called  for  keeping  books  as  required  by  the  resolution. 

The  only  point  causing  any  doubt  as  to  the  propriety  of 
the  report  is  as  regards  the  claim  made  against  the  association 
for  a  false  certificate. 

It  is  undoubtedly  the  rule  that  the  property  of  a  partner- 
ship shall  be  first  applied  to  the  payment  of  the  debts  of  the 
concern  before  there  can  be  any  division  of  the  assets,  and  it 
is  also  the  rule  that  when  a  person  is  to  be  compensated  for 
services  out  of  the  profits,  the  same  rule  would  apply,  and 
there  would  be  difficulty  in  ascertaining  such  profits  until  the 
claims  against  the  firm  were  adjusted. 

I  am  inclined,  however,  to  the  opinion  that  the  defendants 
cannot  insist  upon  the  application  of  either  of  these  rules 
to  the  present  case : 

1st.  The  claim  is  not  admitted  by  the  defendants  to  be  a 
valid  claim,  but  they  deny  their  liability  therefor. 

2d.  The  defendants  have  rendered  their  account  up  to  July, 
1869,  without  noticing  such  claim,  and  they  had  previously 
acted  on  accounts  so  rendered  as  fixing  the  rate  of  compensa- 
tion for  the  year. 

8d.  Ko  such  defence  is  set  up  in  the  answer,  and  it  is  not 
therefore  available  in  the  present  action. 

The  rendition  of  the  account  of  receipts  and  profits  for  tlie 
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year,  if  accepted  by  the  plaintiff,  may  be  considered  as  an 
account  stated,  and  as  sach  would  bind  the  defendants,  and 
the  omission  to  set  up  this  matter  as  a  defence  in  the  answer 
would  also  preclude  the  use  of  it  upon  the  trial.  {Powell  v. 
Ifoi/e,  23  Barb.,  184.) 
The  judgment  should  be  affirmed. 


0.  Habt  Smfih  and  others,  Respondents,  v.  Elias  T.  Millikeh 

and  others,  Appellants. 

(Gbkeral  Tbrh,  FmsT  Depabtment,  1872.) 

A  delivery  made,  under  an  unwritten  contract  for  sale  of  goods  in  value 
over  fifty  dollars,  to  one  of  several  joint  purchasers  and  acceptance  by 
him,  renders  the  contract  valid  as  to  aU. 

The  contract  provided  for  payment  by  note,  payable  in  sixty  days.  Eeld^ . 
that  by  a  delivery  of  the  goods  without  receipt  of  the  note  the  terms  of 
the  contract  were  not  changed,  and  that  the  vendor  on  demand  of  the 
notes  and  a  refusal  could  maintain  an  action  for  immediate  payment 

This  action  was  brought  to  recover  for  breach  of  defend- 
ants' agreement  to  give  their  note  or  draft  due  in  sixty  days 
on  a  joint  purchase  of  294  barrels  of  oil,  claimed  to  have 
been  sold  to  them  by  the  plaintiffs  on  the  21st  January, 
1869,  for  the  sum  of  $6,096.96,  and  to  have  been  delivered 
to  them  on  that  day. 

The  complaint  set  forth  the  sale  and  delivery  and  agree- 
ment on  the  part  of  defendants,  and  alleged  a  demand  of  the 
note  or  draft  by  plaintiffs  of  defendants  pursuant  to  the 
agreement,  and  defendants'  refusal  to  deliver  the  same,  and 
claimed  that  the  above  amount,  being  the  price  agreed  upon 
for  said  oil,  became  due  upon  such  refusal. 

The  answer  denied  the  sale  to  the  defendants  by  plaintiffs, 
and  claimed  that  the  sale  and  delivery  was  by  Chambers 
Brothers  to  the  defendant,  Parsons. 

The  testimony  on  the  part  of  the  plaintiffs,  given  on  the 
trial,  which  was  by  jury,  showed  the  following  state  of  facts: 
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Prior  to-  the  20th  of  January  the  plaintifTs  had  sent  from 
Baltimore,  as  a  sample,  five  barrels  of  this  oil,  three  of  which 
were  received  bj  the  firm  of  Chambers  Brothers,  doing  busi- 
ness as  brokers  and  commission  merchants  in  the  city  of  New 
York. 

The  brokers  sampled  the  oil,  and  offered  it  for  sale  by  the 
sample  on  the  20th  of  January.  On  the  morning  of  that 
day  the  plaintiff  Smith  arrived  in  New  York,  bringing  with 
him  a  bill  of  lading  for  289  barrels,  the  remainder  of  the  lot 
of  oil,  which  had  been  shipped  at  Baltimore  for  New  York 
on  the  day  before,  and  made  his  head-qaarters  at  the  ofiice  of 
Chambers  Brothers,  the  brokers.  Negotiations  for  the  sale 
of  the  oil  to  the  defendants  were  entered  into  on  the  20th, 
and  on  the  21st  the  defendants  made  an  offer  for  the  oil, 
which  was  reported  to  Mr.  Smith  by  the  brokers,  and  was 
accepted  by  him,  and  notice  of  that  acceptance  immediately 
given  to  the  defendants.  The  t^rms  of  sale  were  a  joint 
purchase  by  the  defendants,  with  a  note^  or  draft  at  sixty 
days,  to  be  made  by  one  of  the  defendants,  and  indorsed  or 
accepted  by  the  others. 

Afterward^  and  on  the  23d  of  January,  the  five  barrels 
previously  shipped  were  delivered  to  Parsons,  one  of  the 
defendants.  Late  in  the  afternoon  of  the  23d,  the  289  barrels 
not  yet  having  arrived  from  Baltimore,  Mr.  Smith,  who  had 
retained  possession  of  the  bill  of  lading  of  the  oil  since  his 
arrival  in  New  York,  indorsed  the  bill  of  lading  and  delivered 
it  to  the  brokers,  or  gave  the  brokers  an  order  on  the  Trans- 
portation Company  for  tlie  oil,  so  as  to  enable  them  to  deliver 
the  oil  to  the  purchasers  upon  its  arrival,  and  Mr.  Smith 
left  for  Boston  on  the  evening  train  at  eight  o'clock. 

The  oil  arrived  on  the  morning  of  the  25th,  and  notice 
thereof  was  immediately  given  to  the  defendant  Parsons,  one 
of  the  purchasers,  who  ordered  it  gauged,  and  who  inspected 
it,  and,  at  about  five  o'clock  that  afternoon,  shipped  the 
entire  lot  to  Boston  by  steamer. 

Down  to   this  time   and  afterward,   no  bill  of  lading 
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or  order  of  the  plaintiffs,  or  any  other  doenmentarj  title 
whatever  was  ever  exhibited  to  the  defendants,  showing  that 
Chambers  Brothers  held  or  had  possession  of  the  oil ;  nor  did 
Chambers  Brothers  themselves  hold  such  documentary  evi- 
dence, nor  any  evidence  of  title,  except  the  order  given  them 
by  Mr.  Smith,  just  as  he  was  leaving  for  Boston,  to  enable 
them  to  deliver  the  oil  to  the  defendants. 

When  the  brokers  called  upon  the  defendants  to  settle  for 
the  oil  on  the  27^1  of  January,  the  defendants  tendered  to 
the  brokers  in  payment  two  protested  notes  made  by  one 
Conlan,  and  on  which  Chambers  Brothers  were  the  indorsers, 
and  claimed  they  had  the  right  to  set  off  those  notes  against 
the  oil.  A  demand  was  made  on  the  defendants  for  the  note 
or  draft  which  they  had  promised  to  give  for  the  oil,  which 
was  refused.  The  defendants  knew  that  Chambers  Brothers' 
business  was  that  of  brokers  and  commission  merchants,  and 
that  the  oil  was  not  in  their  possession  at  the  time  of  the 
eontract. 

The  answer  did  not  set  up  the  holding  of  the  notes  by  the 
defendants,  nor  did  it  claim  the  right  to  set  off  those  notes. 
On  the  trial  the  court,  on  the  application  of  the  defendants' 
ci^unsel,  refused  to  permit  an  amendment  of  the  answer  of 
the  defendant  Parsons,  so  as  to  set  up  the  notes  as  a  counter- 
claim, and  held  that,  '^  upon  the  facts  as  they  stand  proven, 
tl>e  defendants  had  no  right  to  offset  this  claim  upon  Cham- 
bers Brothers  against  the  claim  of  the  plaintiffs  Smith,  Page 
&  Co." 

The  trial  was  by  jury,  who  found  a  general  verdict  for  the 
plaintiffs  for  the  amount  claimed  by  the  complaint;  and 
from  the  judgment  entered  on  the  verdict  and  order  denying 
A  ciew  trial  this  appeal  was  made. 
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i?.  H.  Uuntteyy  for  the  respondents. 

Present — Inqra^ham,  P.  J.,  and  Davis,  J. 
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Ingraham,  p.  J.  Admitting  that  the  contract  for  the  sale 
of  the  oil,  when  made,  was  within  the  statute  of  frands,  still 
the  facts  submitted  to  the  jury  and  found  by  them  dispose  of 
that  question.  The  question  was  submitted  to  them  whethei 
this  was  a  joint  purchase  for  the  benefit  of  Milliken  &  Co., 
and  Parsons ;  and  if  it  was  delivered  on  the  joint  purchase, 
a  receipt  by  oife  of  the  purchasers  inured  to  the  benefit  of 
all,  and  made  the  contract  valid. 

The  verdict  found  such  to  be  the  fact,  and  we  see  no  error 
on  this  point,  either  in  the  charge  of  the  court  or  the  finding 
of  the  jury.  The  evidence  fully  warranted  such  finding,  and 
the  instruction  that  receipt  of  part  by  Parsons  was  a  delivery 
to  all,  was  not  erroneous.  There  is  nothing  in  Caulklns  v, 
Ilellman  (47  N.  Y.,  449)  that  conflicts  with  these  views.  In 
that  case  the  merchandise  was  delivered  at  a  railway  station  ; 
and  it  was  held  that  it  must  also  appear  that  it  was  accepted 
by  the  purchaser.  No  such  distinction  can  be  made  where 
the  delivery  and  acceptance  were  cotemporaneous  acts.  The 
delivery  personally  to  one  of  the  parties  was  a  personal 
acceptance  by  that  party,  and  all  became  bound  thereby. 
The  delivery  unconditionally  of  the  oil  did  not  change  the 
terms  of  the  contract  so  as  to  relieve  the  defendants  from  the 
mode  of  payment  specified  at  the  time  of  purchase.  The 
only  effect  of  such  a  delivery  was  to  waive  any  right  to 
receive  payment  as  a  preliminary  to  passing  the  title  to  the 
property,  if  the  defendants  sold  it  before  making  paj'ment  to 
a  hona  fide  purchaser.  The  plaintiffs  still  had  a  right  to 
demand  the  notes,  and,  in  case  of  refusal,  to  claim  immediate 
payment.  It  did  not  separate  the  giving  of  the  note  from 
the  credit  to  be  allowed  if  the  note  was  given,  so  as  to  deprive 
the  plaintiff  of  the  former  and  leave  him  bound  by  the  latter. 
The  giving  of  the  note  and  the  credit  were  but  one  act,  and 
could  not  be  separ^ited  by  any  such  act. 

The  question  as  to  the  time  of  delivery  of  the  four  barrels 
was  a  question  of  fact  for  the  jury,  in  passing  upon  the  ques- 
tion whether  the  sale  was  on  joint  account,  with  which  we 
cannot  interfere.    It  was  not  a  matter  of  right  to  have  the 
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answer  amended ;  and  the  refusal  to  allow  such  amendment 
was  an  exercise  of  discretion  on  his  part  with  which  the  court 
will  not  interfere. 

We  see  no  error  in  the  charge  calling  for  a  new  triaL  The 
claim  to  set  off  the  notes  indorsed  by  Chambers  Brothers  was 
properly  disposed  of.  It  appears  that  the  whole  defence  was 
based  on  an  attempt  to  get  possession  of  th^  property,  and 
to  pay  for  it  in  those  notes. 

There  was  nothing  to  warrant  snch  a  defence,  and  no  error 
in  the  court  refusing  to  charge  on  that  point  as  requested  by 
t  e  defendants. 

Judgment  should  be  afSrmed. 


IsAAo  J.  Draks  V,  The  Mayob,  &o.j  of  the  Crrr  of  New 

YosK. 

General  Term,  Firbt  Departmbitt,  Jakuart,  1878.) 

The  provisions  of  section  8  of  chapter  883  of  Laws  of  1870,  prohibiting  the 
board  of  supervisors  of  New  York  county  from  creating  any  new  oflSioe 
or  department,  &c.,  are,  it  ieems,  embraced  witliin  the  title  of  the  act, 
and  constitutional.    (Per  Davie,  J.) 

Section  6  of  chapter  264  of  1858,  by  which  the  i>olice  Justices  are  empow- 
ered to  appoint  for  their  courts  **  such  other  clerical  help  *  *  *  as 
shall  be  deemed  necessary  by  the  board  of  supervisors,"  does  not  give 
the  appointing  power  to  the  supervisors,  but  to  the  justices. 

Heidf  accordingly,  that  an  api>ointment  made  under  that  section  of  an 
assistant  clerk,  ratified  by  the  board  of  supervisors,  was  not  an  appoint- 
ment by  the  supervisors,  and  not  prohibited  by  section  8  of  chapter  282 
of  the  Laws  of  1870. 

The  restriction  upon  the  power  of  increasing  salaries  made  by  section  11 
of  chapter  876  of  the  Laws  of  1869,  is  within  the  scope  and  title  of  that 
act. 

The  board  of  supervisors  of  New  York  by  resolution  fixed  the  plaintiffs 
salary  as  assistant  derk  of  the  Police  Court  at  the  same  amount  as 
allowed  to  the  clerks  of  that  court.  The  amount  of  salary  allowed  tc 
these  clerks  had  been  fixed  at  $2,600  and  increased  to  $4,000.  HM, 
the  increase  being  illegal  under  chapter  876  of  1869,  that  the  resolutioi: 
of  the  supervisors  must  be  construed  to  have  intended  the  amount  lat^ 
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fnUy  allowed  to  those  clerks,  viz.,  $2,500,  and  that  plauitifl  must  be 
deemed  to  have  known  the  illegality  of  the  increase. 

The  non-presentment  for  audit  of  a  claim  for  official  salary  agahist  the  city 
of  New  York,  accrued  during  1871,  to  the  board  of  auditors  created  by 
chapter  9  of  1873,  does  not  work  a  forfeiture  of  the  claim,  but  only  d 
the  right  to  demand  payment  out  of  the  moneys  raised  under  the  provi- 
sions of  that  act. 

The  provisions  of  section  10  of  chapter  876  of  1866  are  applicable  only  to 
the  appropriations  made  by  that  act 

Motion  for  judgment  on  a  verdict  takea  subject  to  the 
opinion  of  the  court  at  General  Term.  The  facts  are  stated 
in  the  opinion. 

Joseph  H.  DukeSj  for  the  plaintiff. 

Deatiy  for  the  defendant. 

Present — iNaBAHAM,  P.  J.,  Davis  and  Fanohbb,  JJ. 

Davis,  J.  By  section  6  of  chapter  264  of  the  Laws  of 
1858,  the  police  justices  were  empowered  to  appoint  for  the 
respective  courts  at  which  they  might  be  assigned  ''such 
other  clerical  help,  to  be  denominated  assistant  clerks,  as 
shall  be  deemed  to  be  necessary  by  the  board  of  supervisors 
of  said  county,  upon  the  application  of  said  justices."  The 
same  section  provided  that  the  salary  of  such  assistant  clerks 
should  be  fixed  by  the  board  of  supervisors,  and  that  their 
term  of  office  should  be  the  same  as  the  clerks  of  those  courts. 

On  the  first  of  May,  1870,  one  of  the  police  justices, 
assigned  to  and  holding  the  Fourth  District  Police  Court, 
appointed  the  plaintiff  as  Police  Court  clerk,  and  notified 
the  board  of  supervisors  that  the  business  of  the  court 
requiring  additional  clerical  help,  he  had  made  such  appoint- 
ment, and  requested  the  board  to  fix  a  salary  for  such  clerk. 
In  compliance  with  this  request  the  board  of  supervisors 
passed  a  resolution  on  the  26th  day  of  May,  1870,  which  was 
approved  by  the  mayor  on  the  same  day,  fixing  the  salary  of 
plaintiff ''  at  the  same  amount  as  is  now  allowed  Police  Court 
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clerks ;  said  salary  to  date  from  the  time  of  his  appointment. 
May  1,  1870." 

This  resolution  was,  in  legal  effect,  a  declaration  that  the 
^'additional  clerical  help"  was  deemed  necessary  by  the 
board,  and  operated  as  a  ratification  of  the  act  of  the  police 
justice  in  making  the  appointment. 

It  is  insisted  on  the  part  of  the  defendant  that  the  appoint- 
ment of  plaintiff  was  void,  because  in  violation  of  the  pro- 
visions of  chapter  382  of  the  Laws  of  1870.  The  particuliir 
provision  referred  to  is  in  the  third  section  of  the  last  named 
act,  and  in  the  following  words :  ^'  and  the  board  of  snpervi- 
visors  of  the  county  of  New  York  are  hereby  prohibited  from 
creating  any  new  office  or  department,  or  increasing  the  sala- 
ries of  those  now  in  ofiice  or  their  successors." 

The  constitutionality  of  this  provision  has  been  elaborately 
discussed  by  counsel;  the  ground  asserted  being  that  it  is 
not  embraced  within  the  title  of  the  act,  as  required  by  the 
sixteenth  section  of  article  3  of  the  Constitution  of  this  State. 
I  am  strongly  inclined  to  the  opinion  that  the  provision  is 
not  obnoxious  to  any  constitutional  objection ;  but  it  is 
unnecessary,  I  think,  to  determine  that  question.  The 
ap[)ointment  in  question  was  not  made  by  the  board  of  super- 
visoi*s ;  nor  is  the  authority  to  make  it  conferred  upon  them 
by  law.  The  act  of  1858,  under  which  the  plaintiff  was 
appointed,  gives  the  power  of  appointment  to  the  police  jus- 
tices, with  a  limitation  upon  the  power  that  prevents  its  exer- 
cise except  when  the  board  of  supervisors  deem  it  to  be 
necessary.  The  expression  of  the  opinion,  on  the  part  of  the 
board,  that  ^'  the  additional  clerical  help "  appointed  by  the 
justices  is  deemed  to  be  necessary  is  not  the  creation  of  an 
office  by  the  board,  within  the  meaning  of  the  prohibition  of 
the  act  of  1870,  The  office  is  created  by  virtue  of  the  power 
given  by  law  to  the  police  justices.  The  board  of  supervi- 
sors have  no  power  to  create  the  office.  They  may  assent 
or  dissent  to  its  necessity ;  and  there,  so  far  as  affects  the 
question  of  appointment,  their  power  ends.  They  are  not 
prohibited  from  expressing  their  opinion  on  the  question 
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whether  an  otSce,  the  power  to  create  which  is  vested  in 
some  other  board,  officer  or  department  of  the  eitjr«  is  neces- 
sary and  proper  or  not;  and  public  policy  requires  that  an 
act  forbidding  the  board  to  create  a  new  office  should  not  be 
held  to  prohibit  the  exercise  of  appointing  powers  expressly 
conferred  by  law  on  others. 

The  resolution  of  the  26th  of  May,  1870,  fixed  the  salary  of 
the  plaintiff  ^'at  the  same  amount  as  now  allowed  Police 
Court  clerks."  By  the  ordinance  of  December  31st,  1864, 
the  salary  of  such  clerks  was  fixed  at  $2,500  per  annum.  On 
the  20th  of  December,  1869,  the  board  of  aldermen  adopted 
a  resolution  fixing  the  salary  of  the  Police  Court  clerks  at* 
$4,000 ;  and  the  board  of  asbistant  aldermen  also  adopted  the 
resolution  on  the  2ith  of  December.  The  mayor  returned 
the  resolution  without  his  approval  and  without  objection. 
By  section  11  of  chapter  876  of  the  Laws  of  1869,  the  com- 
mon council  were  expressly  prohibited  from  increasing  the 
salaries  of  officials  tiien  in  office.  It  is  insisted  that  this  pro- 
hibition was  unconstitutional  because  it  relates  to  a  subject 
not  expressed  in  the  title  of  the  act.  I  think  this  objection 
is  not  well  taken.  The  act  was  one  for  the  purpose  of  pro- 
viding for  the  raising  and  disbursing  of  moneys  required  for 
municipal  purposes;  and  the  restriction  upon  the  increasing 
of  salaries  is  a  subject  within  both  its  scope  and  title.  {Sun 
Mutual  Ins.  Co.  v.  The  Mayor^  8  N.  Y.,  252 ;  People  ex  rd. 
Davies  v.  Commissioners  of  TaxeSy  47  N.  Y.,  504.) 

The  resolution  of  the  20th  of  December  was,  therefore, 
void;  it  having  been  adopted  in  violation  of  express  law. 
The  plaintiff  must  be  held  to  know  that  the  common  council, 
in  passing  that  resolution,  were  acting  without  authority, 
because  every  man  is  presumed  to  know  the  general  laws  of 
the  State,  and  the  limitations  imposed  by  them  upon  public 
officers.  {Donovan  v.  The  Mayor^  33  N.  Y.,  291,  293,  and 
cases  cited  by  Poster,  J.,  at  p.  293.) 

It  follows  that  the  resolution  of  the  board  of  supervisors 
of  May  26,  1870,  fixing  plaintiff's  salary  at  the  amount  theii 
allowed  Police  Court  clerks,  must  be  deemed  to  mean  thd 
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amount  lawfvlly  allowed  ;  to  ascertain  which,  reference  must 
be  had  to  the  ordinance  of  1864,  which  fixed  the  salaries  at 
$2,500. 

The  only  remaining  question  necessary  to  be  alluded  to  is 
whether  the  recovery,  at  the  rate  above  named,  can  be  had 
for  the  salary  which  accrued  in  1871.  The  objection  made 
is  that  the  salary  for  that  period  was  not  audited  by  the  board 
of  audit  created  by  chapter  9  of  the  Laws  of  1872,  and  as 
provided  for  by  the  same  section  of  that  chapter.  I  am  of 
opinion,  since  there  are  no  words  of  exclusion  prechiding  the 
payment  of  salaries  legally  fixed,  and  which  were  past  dae, 
*  unless  first  so  audited,  that  that  section  most  be  construed  to 
require  such  auditing  in  order  to  entitle  the  salary  to  pay- 
ment out  of  the  fund  authorized  to  be  created  by  that  act. 
If  plaintiff  failed  to  have  his  salary,  accruing  in  1871,  audited 
by  that  board,  he  had  no  title  to  demand  its  payment  out  of 
the  moneys  raised  under  the  provisions  of  the  act ;  but,  in 
my  judgment,  his  failure  to  entitle  himself  to  participate  in 
those  moneys  did  not  work  a  forfeiture  of  the  salary  itself. 

The  sixth  section  of  chapter  586  of  the  Laws  of  1867  has, 
in  my  opinion,  no  application  to  the  case.  It  is  by  its  terms 
limited  to  judgments  ''  in  actions  upon  contract,  made  in  the 
year  one  thousand  eight  hundred  and  sixty-six."  The  plain- 
tiff's contract  was  not  made  till  May,  1870.  If  counsel 
intend  to  refer  to  the  tenth  section  of  chapter  876  of  the 
Laws  of  1866, 1  think  that  section  should  be  regarded  as 
applicable  to  appropriations  made  by  that  act. 

The  principle  of  Donovan  v.  JTie  Mayor  (33  N.  Y.,  291) 
does  not  apply  to  this  case,  as  is  clearly  shown  by  Fanchsb, 
J.,  in  the  case  of  Quinn  v.  The  Mayor j  dko,  (MSS.  of  Pan- 

OHEB,  J.). 

It  follows  that  plaintiff  is  entitled  to  judgment  for  his 
salary  from  first  of  September,  1871,  to  first  of  August,  1872, 
at  the  rate  of  $2,500  per  annum. 

Judgment  accordingly. 
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David  Orb,  Respondent,  v.  William  Gilmokb  and  Samuel 

KiseiCK,  Appellants. 

(Gensral  Term,  First  Dbpartmbkt,  Jakuart,  1873.) 

A  fraudulent  intent  being  established,  against  the  vendor  and  vendee  in  a 
conveyance  for  a  valuable  consideration,  by  a  judgment  creditor  of  the 
vendor,  he  is  not  entitled  to  Judgment  setting  aside  and  annulling  the 
conveyance,  but  only  that  the  property  be  sold  and  his  judgment  paid 
out  of  the  proceeds. 

The  declarations  of  the  grantor,  made  after  the  conveyance,  are  not  evi- 
dence to  charge  the  grantee  with  a  fraudulent  intent  in  taldng  the  con- 
veyance. 

This  was  an  appeal  from  a  judgment  entered  against  the 
defendants  on  a  decision  of  a  jostice  of  this  court  without  a 
jury. 

The  action  was  brought  by  the  plaintiff  as  a  judgment  cre- 
ditor of  the  defendant  Gilmore,  to  set  aside  a  conveyance  of 
certain  real  estate  in  the  city  of  New  York,  made  by  the 
defendant  Gilmore  to  the  defendant  Kissick  on  the  5th  of 
November,  1869,  on  the  ground  that  the  conveyance  was 
made  with  intent  to  defraud  the  creditors  of  the  defendant 
Gilmore. 

Albert  Stichney^  for  the  appellant. 

A.  JR.  DyeU^  for  the  respondent. 

Present — ^Ingraham,  P.  J.,  Bradt  and  Learned,  J  J. 

Ikoraham,  p.  J.  The  justice,  before  whom  this  case  was 
tried,  has  found  that  the  plaintiff  was  a  judgment  creditor  on 
a  judgment  for  $1,074.75,  recovered  21st  of  January,  1870 ; 
that  the  defendant  Gilmore  was  the  owner  of  the  lot  of  land 
and  premises  in  question  prior  to  5th  of  November,  1869,  on 
which  day  he  conveyed  the  same  to  defendant  Kissick ;  that 
the  consideration  in  the  deed  was  $20,000,  of  which  a  mort 
gage  on  the  premises  for  $10,000  was  to  form  part  of  the 
payment,  and  was  assumed  by  Kissick ;  that  Gilmore  owed  Kis- 
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sick  $2,300  advanced  in  1868;  that  there  was  interest  on  the 
mortgage  and  taxes  on  the  land  unpaid,  the  amount  of  which 
was  not  found.  As  matter  of  law,  he  found  the  conveyance 
was  null  and  void,  and  should  be  vacated  and  set  aside;  and 
dcfclared  the  property  to  belong  to  Gilmore,  and  subject  to 
the  payment  of  his  debts.  Judgment  was  so  ordered.  The 
evidence  shows  that  Kissick,  in  addition  to  the  $2,300  and 
interest  due  him,  assumed  or  paid  the  interest  on  the  old 
mortgage  $350;  taxes  $181.60 ;  assessments  $165.78. 

These  sums,  together,  make  about  $3,000,  for  which  Eas- 
sick  held  the  conveyance,  besides  the  assumption  of  the 
mortgage  for  $10,000 ;  making,  in  all,  the  sum  of  $13,000. 
Whether  these  items  were  put  in  the  deed,  to  be  paid  by  the 
grantee,  or  were  paid  by  him  as  part  of  the  consideration 
money,  would  be  immaterial. 

It  is  not  necessary  to  examine  all  the  exceptions  taken  to 
this  judgment.  Even  if  it  be  conceded  that  there  was  suffi- 
cient evidence  to  charge  Gilmore  with  a  fraudulent  intent, 
of  which  there  is  no  sufficient  evidence  as  to  the  defendant 
Kissick,  still  that  fact  will  not  sustain  the  judgment  in  this  case. 
Orr  was  a  judgment  creditor  to  the  amount  of  $1,074.76. 
If  the  deed  was  found  to  be  void  as  against  him,  all  the  judg- 
ment he  was  entitled  to  was  the  sale  of  the  lot  and  the  pay- 
ment to  him  of  that  amount,  interest  and  costs.  The  con- 
veyance to  Kissick  was  valid  as  between  him  and  Gilmore ; 
and  there  was  nothing  to  warrant  the  judgment  declaring  the 
same  null  and  void  as  to  every  one.  The  case  of  ChatUatP- 
qua  Co.  Bank  v.  Risley  (19  N.  Y.,  369)  is  referred  to  as 
authorizing  such  a  judgment ;  but  in  that  case  the  judgment 
directed  the  appointment  of  a  receiver  to  sell  the  property 
to  pay  the  plaintiff's  claim,  and  the  defendant  claimed  as 
purchaser  under  previous  title.  In  the  present  case  the  judg- 
ment declares  the  property  to  belong  to  the  debtor. 

The  declarations  of  Gilmore,  made  after  the  conveyance, 
were  improperly  admitted,  excepting  for  the  purpose  of 
proving  a  fraudulent  intent  on  the  part  of  the  vendor.  But 
they  were  not  evidence  for  the  purpose  of  cliarging  Kissick 
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with  a  fraudulent  intent;  and  without  them  there  is  not  suf- 
ficient evidence  for  that  purpose. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  result. 


Judgment  reversed. 


Lewis  J.  Phillips,  Bespondent,  v.  Samuel  Sohiffeb, 

Appellant. 

(General  Tbbh,  Fmar  Defabtment,  Mabch,  1878.) 

The  recital  in  a  slieriffs  deed  of  real  property  sold  under  execution,  of 
the  issuing  of  the  execution,  is  not,  it  aeems^  sufficient  proof  of  that  fact 
in  favor  of  the  purchaser. 

But  where  the  sheriff  also  testified  that  the  writ  was  issued  and  delivered 
to  him,  and  tliat  he  made  the  sale  under  it,  and  produced  his  register, 
in  which  official  entries  had  been  made  by  him  of  the  issuing  of  the 
writ  cotemporaneously  with  its  issue,  some  forty  years  previously,  and 
i^ere  had  been  uninterrupted  occupation  under  his  deed  for  nearly  the 
same  time, — Held^  the  proof  was  sufficient  to  sustain  a  finding  of  the 
issuing  of  the  writ. 

Neglect  of  the  sheriff  to  return  the  execution  does  not  affect  rights  acquired 
by  purchasers  at  a  sale  regularly  made  under  it 

The  principal  object  of  the  act  of  1885  (chap.  189)  was  the  protection  of 
sheriffs  by  creating  a  statutory  mode  of  evidencing  the  claims  of 
assignees  of  tlieir  certificates  of  sale,  without  which  they  could  not  be 
compelled  to  convey  to  such  assignees.  The  sheriff  may  waive  the  pro- 
tection, and  if  he  does  so  and  conveys  to  an  actual  assignee,  the  title  of 
his  grantee  will  not  be  affected  by  omission  to  prove  and  file  the  assign- 
ment of  the  certificate. 

Appeal  from  judgment  entered  on  report  of  referee. 

M.  A.  Kursheedtj  for  the  appellant. 
Isodcs  <6  Sanger^  for  the  respondent. 
Present — Ingbaham,  P.  J.,  Davis,  J. 

Datis,  J.  This  action  was  brought  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of  three  lots  on  the 
south-east  corner  of  Eighty-seventh  street  and  Fifth  avenue. 
The  defendant  refused  to  accept  the  conveyance;  on  the 
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grounds,  first,  because  there  was  no  legal  evidence,  by  record 
or  otherwise,  tliat  any  writ  oi  fieri  fadoB  had  been  issued  to 
the  sheriff  upon  the  judgment  under  which  the  premises  pur- 
ported to  have  been  sold ;  second,  that  the  sheriff's  deed  to 
Harriet  M.  Wisewall  was  invalid  because  executed  before 
said  Wisewall  bad  caused  the  assignments  to  herself  and  to 
other  intermediate  assignees  to  be  acknowledged  or  proved 
and  filed,  in  accordance  with  the  provisions  of  section  2  of 
chapter  189  of  the  Laws  of  1835 ;  third,  that  the  sheriff  acted 
without  authority  of  law  in  executing  the  deed  of  the  pre- 
mises to  Harriet  M.  Wisewall,  inasmuch  as  it  appears  by  the 
certificates  of  sale  that  lie  sold  the  premises  to  Daniel 
Robert  and  Isaac  H.  Underbill,  there  being  no  legal  evidence, 
of  record  or  otherwise,  proving  any  assignments  of  the  certifi- 
cates of  sale  from  Robeii;  and  Underbill  to  Mrs.  Wisewall. 
It  was  admitted  by  defendant  that  the  plaintiff's  title 
appeared  on  the  records  to  be  perfect  in  all  respects,  except 
for  the  defects  thus  specifically  pointed  out. 

It  appeared  by  the  testimony  of  Jacob  Westervelt  that  in 
1832  and  1833  he  was  sheriff  of  the  city  and  county  of  New 
York ;  that  he  acted  as  sheriff  in  making  a  sale  of  the  pre- 
mises on  2kfi,fa,<f  issued  to  him  out  of  the  Superior  Court  of 
the  city  of  New  York  on  the  24th  of  December,  1832,  on  a 
judgment  at  the  suit  of  Benjamin  Brewster  v.  The  Ifeto 
York  and  Harlem  Spring  Water  Company^  in  an  action  of 
assumpsit,  for  $384.10.  The  register  then  kept  by  the  wit- 
ness as  sheriff  was  produced ;  and  the  entries  therein,  which 
he  testified  were  made  at  the  time  of  receiving  the  execution, 
were  read,  showing  in  substance  the  facts  above  stated. 

Two  certificates  of  sale  executed  by  him  were  also  pro- 
duced and  proved,  which  recited  the  sales  under  thefi.fa,^ 
and  the  purchase  by  Robert  and  Underhill,  respectively,  of 
parcels  of  said  premises.  These  were  executed  on  the  25th 
day  of  February,  1833,  and  filed  March  6,  1833. 

A  deed,  bearing  date  the  28th  day  of  May,  1835,  by  West- 
ervelt, as  late  sheriff,  to  Han'iet  M.  Wisewall,  was  put  in 
evidence.     This  deed  contained  full  recitals  of  the^.ya.  in 
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the  suit  above  mentioned ;  of  the  sale  on  the  25th  of  Febru- 
ary, 1833,  of  the  premises;  the  purchase  by  Robert  and 
Underhill  respectively ;  the  assignment  by  Robert  and  Under- 
liill,  severally,  of  their  right,  title  and  interest  in  the  several 
lots  and  in  the  certificates  of  sale  to  Enoch  Wisewall  and 
Francis  Price;  the  subsequent  assignment  of  Wisewall  to 
Price,  and  the  assignment  by  Price  to  Harriet  M.  Wisewall 
on  the  26th  day  of  May,  1835.  Each  of  the  several  assign- 
ments is  recited  to  have  been  made  '^  by  an  instrument  in 
writing,  under  the  hand  and  seal"  of  the  assignor;  and  all, 
except  the  one  to  Mrs.  Wisewall,  bore  date  prior  to  May, 
1835.  The  sheriff's  deed  was  in  due  form  and  properly 
acknowledged.  None  of  the  assignments  appear  to  have 
been  filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  and  none  of  them  were  produced.  The  sheriff 
testified  that  he  always  required  the  production  and  proof  of 
assignments  before  he  conveyed  lands  sold  by  him  on  execu- 
tion to  an  assignee,  and  would  not  have  recited  the  assign- 
ment in  a  deed  unless  the  fact  of  assignment  had  been  satis- 
factorily proved  to  him ;  that  the  certificate  and  assignment 
were  delivered  to  him,  and  that  it  was  not  his  custom  to  keep 
or  file  them,  and  that  he  destroyed  the  assignment  after  the 
deed  was  executed  and  delivered.  The  writ  oi  fieri  facias^ 
under  which  the  sale  was  made,  could  not  be  found  in  the 
office  of  the  clerk  of  the  Superior  Court,  and  no  entry  of  its 
return  or  of  satisfaction  appeared  on  the  docket  of  the  judg- 
ment. The  sheriff  also  gave  evidence  tending  to  show  that  it 
was  not  returned ;  and  proved  that  the  deputy  sheriff,  in  whose 
particular  charge  it  was  put,  was  ''  a  careless  man,"  and  was 
dead,  and  that  he  did  not  return  the  writ  to  the  sheriff.  By 
sundry  mesne  conveyances  the  plaintiff  acquired  the  title  of 
Harriet  M.  Wisewall. 

On  this  evidence  the  referee  found  the  issuing  and  delivery 
in  due  form  to  the  sheriff  of  the^.ya.,  the  sale  thereunder, 
and  the  delivery  of  the  certificates,  the  execution  of  the 
Assignments  to  Mrs.  Wisewall,  and  that  the  sheriff  duly  con- 
veyed to  her  the  pretnises  sold ;  and  the  several  other  mate- 
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rial  facts  alleged  in  the  complaint  (of  which  dae  proof  had 
been  given),  and  decided  as  a  conclusion  of  law  that  the 
defendant  was  bound  specifically  to  perform  the  agreement, 
and  that  plaintiff  was  entitled  to  judgment  accordingly. 

Nearly  forty  years  had  elapsed  between  the  delivery  of  the 
fi.fa,  to  the  sheriff  and  his  sale  thereunder,  and  the  making 
of  the  contract  between  the  parties  to  this  suit ;  and  the  deed 
of  the  sheriff  was  executed  in  May,  1835,  since  when  the 
plaintiff  and  they  from  whom  he  derived  title  have  enjoyed 
undisturbed  ownership,  having  clear  record  title,  except  as 
affected  by  the  defects  alleged  by  the  defendant.  The  facta 
of  the  case  are  to  be  looked  at  through  the  atmosphere  with 
which  the  lapse  of  nearly  forty  yeai-s  surrounds  them.  There 
was  no  dispute  as  to  the  recovery  of  the  judgment  in  the 
Superior  Court ;  but  it  is  insisted  that  the  execution  by  virtue 
of  which  the  sale  took  place  was  not  proved.  Conceding 
that  the  recitals  of  the  sheriff's  deed  are  not  sufiicient  proof 
on  that  subject  {Anderson  v.  JameSj  4  Robt.,  35 ;  Jackson  v. 
SAepardj  7  Cowen,  88),  yet  here  was  direct  and  affirmative 
proof  by  the  sheriff  that  the  recited  writ  was  issued  and 
delivered  to  him,  and  that  he  made  the  sales  under  it ;  and 
this  proof  was  corroborated  by  the  production  of  the  official 
entries  of  the  delivery  of  the  execution,  made  cotemporane- 
ously  in  the  register  of  tlie  sheriff.  We  do  not  think  this 
proof  falls  within  the  cases  cited.  The  neglect  of  the  sheriff 
to  return  the  execution,  and  its  probable  loss  through  the 
carelessness  of  his  deputy,  ought  not  to  be  held  to  affect 
rights  acquired  by  purchasers  at  a  sale  regularly  made  under 
the  writ.  This  would  be  to  put  titles  acquired  at  .sheriffs' 
sales  at  the  mercy  of  the  subsequent  negligence  of  that  officer. 
We  think  the  first  objection  of  the  defendant  was  not  well  taken. 

The  second  and  third  objections  both  relate  to  the  assign* 
ments  of  the  certificates  of  sale,  and  the  failure  to  properly 
prove  and  file  them.  All  the  assignments,  except  the  last, 
were  made  before  the  passage  of  the  act  of  1835.  They  were 
valid  instruments  when  made,  and  undoubtedly  carried  to 
the  assignees  all  the  rights  acquired,  or  evidenced,  by  the 
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certificates  of  sale.  The  act  of  1835  did  not  in  any  wise 
invalidate  those  instruments;  and  the  last  clause  of  the 
second  section  of  that  a^t  expressly  provided  that  it  should 
"  not  be  necessary  to  have  acknowledged  the  execution  of  any 
assignment"  theretofore  made.  The  act  of  1835  took  effect 
on  the  22d  day  of  May ;  and,  as  the  sheriff's  deed  bears  date 
on  the  28th  of  May,  it  is  more  than  probable  that  the  pro- 
visions of  tlie  act 'had  not  come  to  the  notice  of  the  parties. 
However  this  may  be,  the  act  of  the  sheriff  in  executing  the 
deed  reciting  the  several  assignments,  and  recognizing  the 
rights  of  Mrs.  Wisewall  under  them,  must  be  deemed  a 
waiver  on  his  part  of  his  right  to  insist  on  the  proof  of  filing 
of  those  instruments.  The  principal  object  of  the  statute  of 
1835  was  the  protection  of  sheriffs  by  creating  a  statutory 
mode  of  evidencing  the  claims  of  assignees,  without  which  a 
sheriff  could  not  be  compelled  to  convey  to  such  assignee. 
The  sheriff  could  waive  the  protection  of  the  statute ;  and  if 
he  did  so,  and  conveyed  to  an  actual  assignee,  the  title  of  his 
grantee  would  not  be  affected  by  the  omission  to  prove  and  file 
the  assignment  of  the  certificate.  (  Wood  v.  Morehouse^  45 
N.  Y.,  368 ;  Bank  of  Vergennea  v.  Warreriy  7  Hill,  91 ; 
Canfield  v.  Weatcotty  6  Cow.,  269 ;  Chautauqua  Bank  v. 
Risley^  4  Denio,  484 ;  People  v.  Ransom^  4  Denio,  147.) 

We  do  not  consider  the  case  of  The  People  v.  Ransom  (2 
Comst.,  490)  to  hold  any  different  rule.  That  case  substan 
tially  holds  that  a  sheriff  cannot  be  compelled  to  convey 
without  compliance  on  the  part  of  an  assignee  with  the  statute 
of  1835 ;  but  it  does  not  decide  that  a  conveyance  by  the 
sheriff  without  such  compliance  would  not  carry  a  good  title. 

We  are  of  opinion  that  the  substantial  contents  of  the 
several  assignments  were  sufiSciently  and  properly  proved  by 
the  recitals  of  the  sheriff's  deed  (  Wood  v.  Morehouse^  45  N. 
Y.,  368);  and  that  their  execution  and  existence  at  and 
before  the  execution  of  the  deed,  and  their  loss  or  destruc- 
tion, were  satisfactorily  shown  by  the  sheriff.  The  findings  of 
the  referee  were,  therefore,  sustained  by  competent  evidence. 

The  judgment  should  be  affirmed,  with  costs. 
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CHA.BLK8  T.  KiLBouRNB,  Respondent,  v.  Beth  B.  Alltn, 
impleaded,  &c.,  with  Fbederiok  M.  St.  John  and  another, 
Commissioners,  &e.,  Appellants. 

(General  Term,  Third  Defabtmekt,  March,  1878.) 

An  action,  on  behalf  of  the  plaintiff  and  other  tax-payers,  to  recover  a  tax 
alleged  to  have  been  unlawAiUy  collected,  and  to  restrain  its  disbiine- 
ment  by  injunction,  none  of  the  other  tax-payers  appearing  to  join  with 
him,  will  be  regarded  as  the  personal  action  of  the  latter. 

Nor  will  such  an  action  lie  on  behalf  of  other  tax-payers,  entitled  to  dis- 
tinct payments  out  of  the  whole  tax  collected  ;  or  to  prevent  a  multi- 
plicity of  suits,  where  the  pleadings  and  evidence  &il  to  indicate  any 
purpose  of  others  to  sue,  or  their  dissent  from  the  proposed  disburse 
ment  of  the  money. 

And  where  it  is  neither  alleged  nor  shown  that  other  tax-payers  are  dis- 
satisfied with  the  intended  disbursement,  a  judgment  directing  repayment 
to  them,  for  which  they  do  not  apply  or  authorize  an  application,  can- 
not be  sustained. 

An  injunction  will  not  issue  to  restrain  the  disbursement  of  the  plaintiff^s 
portion  of  a  tax,  to  meet  interest  on  town  railroad  bonds  issued  without 
authority,  where  the  commissioners  holding  the  tax  are  abundantly 
able  to  answer  for  its  loss. 

In  the  year  1868,  a  majority  of  the  taxable  inhabitants  of 
the  town  of  Thompson,  in  Sullivan  county,  owning  a  majority 
of  the  taxable  property  on  the  assessment  roll  of  their  town, 
not  including  non-resident  lands,  consented  in  writing  that 
the  commissioners  of  their  town  could  bond,  on  the  credit  of 
the  town,  the  sum  of  $148,000,  at  a  rate  of  interest  not 
exceeding  seven  per  cent,  for  a  period  not  exceeding  thirty 
years,  and  execute  under  their  hands  and  seals  the  bonds  of 
the  town  for  the  same,  to  carry  into  effect  the  provisions  of 
chapter  553  of  the  Laws  of  1868,  providing  for  the  building 
of  a  railroad  from  Monticello,  in  Sullivan  county,  through 
the  town  of  Thompson  and  another  town  of  that  county,  to 
Port  Jervis,  in  Omnge  county.  This  consent  was  afterward 
filed,  as  i*equired  by  the  other  provisions  of  the  act,  and  a 
company,  called  the  Monticello  and  Port  Jerris  Railroad 
Company,  was  formed  for  the  purpose  of  constructing  and 


1873.]  OF  THE  STATE  OF  NEW  YORK  8j3 

Eilboume  v.  Allyn. 

operating  a  railroad  between  those  points.  At  tlie  time  when 
the  consent  was  signed  bj  the  tax-payers  this  company  was 
not  formed.  And  neither  tTiat  nor  any  other  company  was 
^amed  in  the  consent,  wliich  it  was  proposed  to  aid  by  issu- 
ing the  bonds  of  the  town.  But  after  the  company  was 
orjs:anized  the  commissioners  did  issue  the  bonds  to  the 
amount  of  $148,000,  and  exchanged  them  for  the  stock  of 
the  railroad  company.  And  since  that  time  a  portion  of 
them  at  least  have  passed  into  the  hands  of  innocent  pur- 
chasers for  value. 

The  company  constructed  the  railroad,  and  is  now  opera- 
ting and  maintaining  it  between  the  points  already  mentioned. 
And  the  town  has  raised  and  paid  one  year's  interest  upon 
the  bonds  so  issued  by  its  commissioners. 

In  December,  1870,  the  commissioners  of  the  town  made 
a  report  to  the  board  of  supervisors  of  the  county,  under  the 
provisions  of  the  act  of  1868,  stating  the  amount  that  would 
become  necessary  for  the  payment  of  one  and  a  half  year's 
interest  upon  the  bonds  of  the  town.  And  the  board  directed 
the  sum  of  $15,721.30  to  be  levied  on  the  town  of  Thomp- 
son to  pay  the  same.  This  amount  included  three  semi- 
annual installments  of  interest,  maturing  on  the  bonds  on  the 
first  day  of  September,  1870,  and  the  first  days  of  March  and 
September,  1871.  The  amount  was  included  in  the  assess^ 
ment  roll  of  the  town,  and  a  warrant  issued  by  the  board  to 
the  collector  of  the  town  to  collect  the  same  from  the  tax- 
payers and  property  of  the  town.  The  collector  proceeded 
under  his  warrant  to  collect  the  tax.  And  out  of  the  moneys 
collected,  he  afterward  paid  over  to  the  commissioners  sufii- 
cient  to  pay  the  interest  over-due  on  the  bonds,  and  one  of 
the  commissioners  paid  the  same.  The  residue  of  the  moneys 
has  since  been  collected  and  paid  over  by  the  collector,  and 
has  remained  on  deposit  to  the  credit  of  Allyn,  one  of  the 
commissioners.  During  the  progress  of  its  collection  this 
action  was  commenced  by  the  plaintifi^,  for  himself,  and  for 
the  benefit  of  all  other  tax-payers  of  the  town,  against  the 
commissioners,  to  restrain  them  from  paying  over  the  moneys 

Lansintg — ^Voi*  VIL        45 


854  CASES  IN  THE  SUPREME  COURT      [March, 


Eilboume  «.  Allyn. 


BO  collected  in  payment  of  the  interest  on  the  town  bonds, 
and  for  its  repayment  to  the  plaintiff  and  the  other  tax- 
payers of  the  town.  And  a  tenrporary  injunction  was  issued 
/in  the  suit,  restraining  the  commissionei-a  from  paying  thq 
money  in  extinguishment  of  the  interest  accruing  on  the 
bonds. 

Seth  B.  Allyn,  the  commissioner  to  whose  credit  the 
moneys  collected  stood  on  deposit,  answered  the  complaint ; 
the  other  two  made  default.  The  issue  was  tried  before  a 
referee,  who  reported  in  favor  of  the  plaintiff,  apd  directed  a 
judgment  making  the  injunction  perpetual,  and  directing  the 
commissioners  to  pay  over  the  moneys  to  the  treasurer  of 
the  county.  After  the  payment  of  the 'costs  of  the  parties 
to  the  action,  he  was  to  pay  the  residue  to  the  tax-payers 
from  whom  it  had  been  collected,  ,or  their  legal  representa- 
tives, in  proportion  to  the  amounts  collected  respectively 
from  them.  Judgment  was  entered  upon  the  report,  and  the 
defendant  Allyn  then  appealed  to  this  court. 

C.  V.  H.  Ludington  for  the  appellant. 

T.  F.  Bvsh  for  the  respondent. 

Present — Millbb,  P.  J.,  Danfobth  and  Daniels,  JJ. 

Daniels,  J.  This  action  appears  to  have  been  brought  by 
the  plaintiff,  on  the  ground  that  the  commissioners  of  the 
town  were  unauthorized  under  the  statute  to  issue  the  bonds, 
because  the  consent  of  the  tax-payers  contained  the  name  of 
no  railroad  company  in  whose  stock  the  proceeds  of  the 
bonds  should  be  invested  by  them.  And  the  further  ground 
that  the  bonds  themselves  were  transferred  directly  to  the 
railroad  company,  formed  after  the  consent  was  obtained, 
instead  of  their  proceeds,  as  the  statute  in  terms  required. 
It  was  in  the  consideration  of  these  objections,  and  of  the 
rights  of  honafde  holders  of  bonds  issued  under  such  cir^ 
cumstances,  that  the  learned  referee  wrote  his  able  and  inter- 
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esting  opinion,  through  which  he  reached  the  conclusion  that 
the  plaintiff  was  entitled  to  judgment  for  the  relief  men- 
tioned in  his  complaint. 

Tlie  defendant  excepted  to  the  conclusions  and  directions 
of  the  referee  by  which  he  held  that  the  injunction,  restrain- 
ing the  application  of  the  moneys  collected  from  the  pay- 
ment of  the  interest  accruing  on  the  bonds  of  the  town, 
should  be  made  perpetual,  and  that  judgment  should  be 
entered  for  that  purpose,  and  for  the  distribution  of  such 
moneys  by  the  treasurer  of  the  county  among  the  tax-payers 
of  the  town  and  their  representatives  in  proportion  to  the 
amounts  collected  of  them  respectively.  These  exceptions 
are  probably  sufficient  to  present  the  point  of  the  plaintiff's 
ability  to  maintain  this  action.  For  if  he  has  shown  no  right 
to  that  relief,  the  judgment  recovered  by  him  should  Nnot 
have  been  ordered  in  his  favor.  His  .right,  in  that  respect, 
must,  therefore,  be  considered  before  the  grounds  on  which 
the  referee  has  placed  the  recovery  can  properly  form  the 
subject  of  examination. 

Although  he  professedly  brought  the  action  for  the  benefit 
of  himself  and  the  other  tax-payers  of  his  town,  no  others 
appear  to  have  joined  him  in  the  undertaking.  And  they 
probably  could  not  have  lawfully  done  so,  since  the  interests 
of  each  one  of  the  tax-payera  in  the  money  fomiing  the  sub- 
ject of  the  controversy  were  distinct,  personal,  and  peculiar 
to  himself.  {Magee  v.  CtiUer,  43  Barb.,  239,  260.)  For  both 
reasons  the  case  must  be  considered  and  examined  as  the  per- 
sonal action  of  the  plaintiff  himself,  affecting  his  rights  solely, 
80  far  as  they  might  be  injured  or  prejudiced  by  the  future 
action  of  the  commissioners.  Thib  view  is  further  fortified 
by  the  form  which  the  plaintiff  gave  to  his  complaint.  For 
while  he  alleged  that  a  multitude  of  suits  would  be  required 
to  recover  back  the  money  if  the  commissioners  were  per- 
mitted to  pay  the  interest  upon  the  bonds  with  it,  and  the 
questions  made  were  of  common  interest  to  all  the  tax-payers 
of  the  town,  he  did  not  show  that  there  was  the  least  danger 
of  any  such  suits,  or  that  any  tax-payer  beyond  himself 
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threatened  or  contemplated  commencing  any  suit.  So  far  a8 
anything  in  the  complaint,  or  by  the  evidence  given  on  the 
trial  of  the  action,  was  made  to  appear,  it  showed  nothing 
from  which  the  inference  could  be  drawn  that  any  other  tax- 
payer of  the  town  in  the  least  degree  dissented  from  the  pay- 
ment of  the  money  for  the  extingnishment  of  the  interest 
arising  npon  the  town  bonds.  For  that  reason,  even  if  such 
an  action  could  be  properly  instituted  to  avoid  a  multitude 
of  individual  suits,  the  fact  itself  forms  no  part  of  the  plain- 
tiff's case.  In  order  to  maintain  an  action  in  equity  for  an 
injunction  on  that  ground,  it  certainly  should  be  made  to 
appear  by  the  pleadings  and  the  proo&  that  other  persons 
either  threatened  or  designed  to  institute  such  suits.  {Mctjee 
V.  Cutler^  supra;  Heywood  v.  City  of  Buffalo^  14  N.  Y., 
534.) 

As  long  as  it  was  neither  alleged  nor  shown  that  other  tax- 
payers were  dissatisfied  with  the  payment  of  the  interest 
upon  the  town  bonds,  the  judgment  providing  for  their 
reimbursement  can  in  no  view  of  the  case  be  sustained.  They 
applied  for  no  such  relief  as  was  given  them  by  the  referee's 
direction,  that  the  taxes  collected  from  them  to  pay  the 
interest  on  the  bonds  should  be  returned  to  them  or  their 
representatives,  and  conferred  no  authority  upon  the  plain-, 
tiff  to  make  such  an  application  in  their  behalf.' 

Tlie  plaintiff  alleged  in  his  complaint  that  the  defendants 
were  good  and  responsible  for  several  times  the  amount  of 
the  moneys  remaining  in  their  hands.  And  as  that  was  the 
case,  there  was  no  foundation  on  which  the  action  could  be 
maintained  for  an  injunction  to  prevent  irreparable  injury  to 
his  rights.  The  proportion  of  the  tax  paid  by  him  under 
the  warrant  issued  to  the  collector,  applicable  to  the  interest 
accruing  on  the  bonds  received  by  the  commissioner,  was 
thirty-four  dollars  and  ninety-nine  cents.  And  that  could 
not  well  be  endangered,  even  if  an  injunction  was  not  issued 
for  its  protection,  as  long  as  the  persons  who  had  received  it 
and  were  expected  to  make  an  unlawful  use  of  it  were  respon- 
sible, as  the  plaintiff  averred  that  they  were. 
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In  fact,  no  injury  was  shown,  either  by  the  complaint  or 
the  evidence,  which  conld  possibly  happen  to  the  plaintiff  or 
his  property  by  the  action  it  was  apprehended  the  commis- 
sioners were  about  taking  in  the  appropriation  of  the  moneys 
one  of  their  number  had  received,  beyond  the  payment  of 
the  small  snm  claimed  by  him,  toward  the  satisfaction  of  the 
interest  maturing  on  the  bonds.  And  that  was  clearly  insufS- 
cieiit  to  constitute  a  ground  of  action  for  an  injunction 
restraining  such  payment.  For  if  they  were  not  legally  pro- 
tected in  such  an  appropriation  of  the  money,  they  were 
abundantly  able  to  answer  for  all  its  pecuniary  consequences. 
'^  A  party  who  brings  an  equitable  action  must  maintain  it 
upon  some  equitable  ground ;  and  if  his  causa  of  action  is  of 
a  legal  and  not  an  equitable  nature,  he  must  bring  a  legal 
action  or  pursue  a  legal  remedy.  Where  a  matter  is  clearly 
9k  prima  facie  one  of  legal  cognizance,  a  party  must,  in  order 
to  maintain  an  equitable  action  upon  it,  state  clearly  facts 
sufficient  to  entitle  him  to  equitable  relief,  and  to  show  that 
a  perfect  remedy  cannot  be  obtained  at  law."  {Heywood  v. 
CUy  ofBaffalo,  14  N.  Y.,  534,  540,  541.)  That,  the  plain- 
tiff in  this  case  failed  to  do  by  anything  either  alleged  or 
proved. 

The  fact  that  he  was  a  tax-payer  of  the  town,  and  that  a 
tax  had  been  collected  from  him  without  the  authority  of 
law,  and  there  was  danger  that  the  amount  would  be  devoted 
to  an  unlawful  purpose,  were  not  sufficient  to  enable  him  to 
maintain  an  action  for  an  injunction.  They  failed  to  present 
a  case  within  the  rule  just  quoted,  and  similar  circumstances 
have  often  been  held  to  form  no  equitable  cause  of  action. 
{Magee  v.  Cutler^  supra  ;  DoolittU  v.  Supervisors  of  Broome 
County^  18  N.  Y.,  155  ;  Susquehanna  JBk.  v.  Satne^  25  id., 
812 ;  JUutiud  Benefit  Life  Ins.  Co.  v.  Supervisors  of  New 
Yorkj  32  How.,  359 ;  Ilashrouck  v.  Kingston  Board  of 
Healthy  3  Keyes,  480 ;  and  Ayres  v.  Lawrence  and  others^ 
63  Barb.,  454.) 

If  the  plaintiff  is  right  in  maintaining  that  the  bonds  were 
issued  without  authority,  and  no  debt  has  been  created  by 
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them  against  the  town  in  which  he  is  a  tax-payer,  then  the 
persons  through  whose  agency  his  property  may  be  seized  and 
appropriated  for  their  payment,  or  the  payment  of  the  interest 
accruing  upon  them,  will  be  involved  by  that  act  in  the  com- 
mission of  a  wrong,  and  possibly,  for  that  reason,  legally  lia- 
ble for  its  value.  {Mygatt  v.  WasIAurriy  15  N.  T.,  316; 
Bennett  v.  City  of  Buffalo^  17  id.,  383.) 

So  also  he  may  maintain  an  action  for  money  had  and 
received  against  the  functionary,  without  right,  receiving  and 
appropriating  the  proceeds  of  property  unlawfully  taken  from 
him,  and  converted  into  money  for  the  purpose  of  making 
such  payment  with  it.  {Chapman  v.  City  of  Brooklyn^  40 
N.  Y.,  372 ;  Newinan  v.  SujfeT^visors  of  Livingston^  45  id., 
676;  Bank  of  Commonwealth  v.  Mayor  of  New  Yorky  43 
id.,  184.) 

And  without  waiting  until  his  property  has  been  seized  for 
the  collection  of  what  he  may  deem  an  unfounded  demand, 
he  may  secure  a  review  of  the  proceedings  proposed  to  be 
taken  for  its  appropriation  by  means  of  the  writ  of  certiorari. 
{People  V.  CoifHra^  die,  23  N.  Y.,  192  ;  People  v.  Board  of 
Assessors  of  Albany ,  40  id.,  154.) 

If  the  plaintiff  has  a  valid  rigbt  to  resist  the  payment  of 
taxes  imposed  for  the  purpose  of  satisfying  the  debt  men- 
tioned in  the  bonds,  the  law  affords  him  ample  means  for  its 
protection,  and  for  redress  after  its  invasion,  without  the  aid 
of  either  a  temporary  or  perpetual  injunction.  The  case 
stated  and  proved  by  him  did  not  entitle  him  to  redress  by 
means  of  that  remedy.  For  that  reason  the  judgment 
appealed  from  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Danforth,  J.,  dissents. 

Judgment  reversed. 


1873.]  OF  THE  STATE  OF  NEW  YORK.  359 

BaliBbury  v,  Horss.  * 


Carolinb  Salisbuby,  Administratrix,  with  the  will  annexed,        |^^ 
&c.,  Respondent,  v.  Bu&ton  G.  Mosss  and  others,  Appel- 
lants. 

(Qbnkral  Teric,  Third  DEPABTUEiirr,  March,  1878.) 

Where  a  testator  devised  his  real  estate  and  directed  the  devisees  to  pay 
certain  legacies,  and,  without  any  other  bequests  directed  all  his  debts, 
liabilities  and  funeral  expenses  to  be  paid  out  of  his  personal  estate,  and 
the  rest  and  residue,  *'not  specifically  devised  and  bequeathed,"  to  be 
divided  among  his  daughters  and  sons,  it  seems  that  there  was  a  gift 
of  all  the  -personal,  after  payment  of  debts,  liabilities  and  funeral 
expenses,  to  the  children. 

And,  fields  that  a  direction  to  a  devisee  to  pay  one  of  the  legacies  to  the 
executors,  partly  within  a  year,  showed  a  design  to  charge  the  estate 
devised  to  him,  to  the  relief  of  the  personalty. 

And  that  this  was  so  in  view  of  other  provisions  of  the  will,  although  the 
testator  distinctly  charged  an  annuity  for  his  widow  upon  real  estate 
devised  to  certain  other  devisees. 

It  seems  one  who  takes  title  to  land  from  a  party  to  an  action,  pending 
in  regard  to  it,  is  charged,  as  his  grantee  would  have  been,  by  the 
judgment. 

EeitL,  also,  that  the  charge  followed  the  land  in  the  hands  of  the  devisees  of 
the  original  devisee  and  their  grantees,  especially  if  the  latter  were 
chargeable  with  actual  notice  of  proceedings  Involving  the  question  of 
such  charge,  and  that  an  action  lay  against  them  in  equity,  by  the  execu- 
tor of  the  devisee,  for  its  recovery. 

And  this  was  so  where  the  executor  might  have  paid  the  legacy  out  of  the 
personal  estate  bequeathed  to  the  devisee,  and  was  also  administrator, 
with  the  will  annexed,  of  the  devisee,  and  had  administered  his  personal 
estate  without  provision  for  the  legacy ;  the  property  of  both  estates 
having  been  administered  under  the  provisions  of  the  wills  and  direc- 
tions of  the  surrogate  in  proceedings  to  which  they  were  parties. 

Letters  testamentary  issued  on  a  wiU,  and  the  executor  received  at  the  same 
time  those  of  administration  upon  the  estate  of  a  deceased  devisee  who 
had  become  personally  liable  by  acceptance  of  the  devise  for  a  legacy 
charged  on  the  devised  property, — Hdd,  that  the  executor's  only  action 
for  the  legacy  was  in  equity,  and  he  was  not  barred  by  the  six  years* 
limitation  at  law. 

And  whether  the  executor's  action  wocdd  in  any  case  not  be  for  relief 
within  section  d7  of  the  Code,  qtiere. 

It  seems  that,  except  as  provided  by  subdivision  6,  §  91,  of  the  Code,  actions 
for  specific  relief  in  equity  are  to  be  brought  within  ten  years. 
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Eleld^  also,  that  an  action  would  lie  by  the  executor  against  the  devisees, 
for  the  amount  of  the  legacy,  the  same  having  been  recovered  of  him 
by  the  legatee,  and  the  judgment  assigned  to  the  executor's  attorney. 

This  action  was  brought  by  Nicholas  Brandow,  as  executor 
of  the  last  will  of  John  Brandow,  deceased,  to  recover  a  legacy 
from  real  estate  devised  to  the  testatoi''s  son,  Lucas  £.  Bran- 
dow, and  at  the  time  of  its  commencement  owned  by  the 
defendants.  The  testator  died  the  3d  day  of  February,  1859. 
By  his  will  he  appointed  his  two  sons,  Nicholas  Brandow 
and  Lucas  E.  Brandow,  his  executors.  Lucas  E.  Brandow  died 
on  the  15th  of  March,  1859.  The  will  was  proved  on  the 
7th  of  April,  1859,  and  letters  testamentary  issued  to 
Nicholas  Brandow,  surviving  executor,  by  the  surrogate  of 
Greene  county.  The  executors'  accounts  were  settled  before 
the  surrogate,  and  a  final  decree  entered  on  the  8th  of  Feb- 
ruary, 1866.  By  this  decree  the  provisions  of  the  testator's 
'will  providing  for  the  payment  of  this  legacy  were  held  to  be 
void,  and  the  legatee  entitled  to  nothing  by  reason  of  them. 
The  personal  estate  was  distributed,  in  conformity  with  that 
view  of  the  provisions  of  the  will,  by  the  executor. 

By  those  provisions,  Lucas  E.  Brandow  was  required  by  the 
testator  to  pay  the  legacy  which  was  given  to  the  consistory 
of  the  Reformed  Dutch  church,  of  Prattsville.  The  share  of 
the  testator's  personal  estate  which  was  given  by  his  will  to 
his  son  Lucas  £.  Brandow  exceeded  the  amount  of  that  legacy  l 
and  it  passed  through  the  hands  of  Nicholas  Brandow,  the 
surviving  executor  of  the  will  of  John  Brandow,  in  that  capa- 
city, and  also  as  the  administrator  with  the  will  annexed  of 
Lucas  E.  Brandow. 

The  legatees,  the  consistory  of  the  Reformed  Dutch  church 
of  Prattsville,  appealed  from  that  portion  of  the  surrogate's 
decree  which  adjudged  that  part  of  the  will  void  providing 
for  the  payment  of  the  legacy.  And  the  General  Term  of 
the  court  reversed  the  part  of  the  decree  appealed  from,  hold- 
ing the  provisions  valid  which  the  testator  had  made  for  the 
payment  of  the  legacy. 

An  action  was  afterward  brought  for  the  recovery  of  the 
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legacy  against  the  surviving  executor,  and  on  the  20th 
of  August,  1868,  the  plaintiiF  therein  recovered  judgment 
against  him  for  the  sum  of  $934.10,  being  the  amount  of  the 
legacy,  interest  upon  it,  and  $140.50,  the  costs  of  the  action. 
This  judgmefnt  was  assigned  to  the  attorney  of  the  executor 
on  the  1st  day  of  May,  1869,  and  the  present  action  was 
commenced  on  the  first  day  of  the  following  month  of  July. 
The  court  at  Special  Term,  before  which  the  action  was  tried, 
ordered  judgment  in  favor  of  the  surviving  executor,  by  which 
the  legacy  and  the  interest  upon  it,  with  one-seventh  of  the 
costs  recovered  by  the  judgment  in  favor  of  the  legatee,  was 
adjudged  a  charge  upon  the  real  estate  which  the  testator 
devised  to  his  son  Lucas  E.  Brandow,  and  was  then  owned  by 
the  defendants,  and  ordered  the  same  to  be  sold  for  the  pay- 
ment of  the  legacy,  with  interest  and  the  costs  of  the  suit. 
The  defendants  excepted  to  the  decision  and  appealed  to  this 
court  from  the  judgment  entered  upon  it.  During  the  pen- 
dency of  the  appeal,  Nicholas  Brandow  died,  and  the  present 
respondent  was  substituted  in  his  place. 

Gilbert  ds  Maynardy  for  the  appellants. 

Joe.  B.  Olneyy  for  the  respondent. 

Present — Milleb,  P.  J.,  Danfobth  and  Daniels,  JJ. 

Daniels,  J.  At  the  time  of  his  decease  the  testator  left 
surviving  him  eight  children,  to  whom  he  devised  and 
bequeathed  his  real  and  personal  estate.  After  devising  his 
real  estate,  and  providing  for  the  payment  of  legacies  by  cer- 
tain of  the  devisees,  he  made  a  disposition  of  his  entire  per- 
sonal estate.  First,  he  directed  that  all  his  debts,  liabilities 
and  funeral  expenses  should  be  paid  out  of  it ;  and  then  that 
the  rest  and  residue,  not  specifically  devised  and  bequeathed, 
should  be  equally  divided  between  his  three  daughters  and 
four  of  his  sons.  The  only  portion  of  his  personal  estate 
previously  affected  by  any  provision  contained  in  his  will 
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was  that  required  to  be  used  for  the  payment  of  his  debts, 
liabilities  and  funeral  expenses.  None  of  it  was  in  any  man- 
ner specifically  devised  before  the  general  division  of  it 
directed  to  be  made  among  seven  of  his  children,  to  whom  it 
was  given.  The  clause  qualifying  the  disposition,  by  giving 
th^^n  all  that  was  not  specifically  bequeathed  or  devised,  was 
for  that  reason  simply  formal  and  ineffectual.  He  made,  in 
effect,  a  gift  of  all  the  personal  property  ho  had  to  these  seven 
children,  after  the  payment  of  his  debts,  liabilities  and  funeral 
expenses. 

Neither  of  the  legacies  given  by  the  will  was  payable  ont 
of  that  portion  of  his  estate.  For  they  were  neither  his 
debts  nor  liabilities ;'  and,  besides  that,  they  were  all  to  be 
paid  by  his  children  to  whom  he  devised  specific  portions  of 
his  real  estate.  Tliese  facts  clearly  evince  it  to  have  been 
the  testator's  purpose  to  exonerate  his  personal  estate  from 
the  payment  of  the  legacies  given  by  the  will.  And,  as  to 
the  one  now  in  controversy,  that  design  was  further  mani- 
fested by  the  requirement  that  one-half  the  amount  of  it 
should  be  paid  by  the  devisee,  who  was  to  pay  it  in  one  year 
from  the  time  of  the  testator's  decease.  This  period  wonld 
expire  before  the  personal  estate  could,  in  the  ordinary  course 
of  things,  be  distributed  by  the  executor.  For  that  reason, 
no  part  of  it  could  be  appropriated  by  the  devisee  to  the  pay- 
ment of  the  firet  half  of  the  legacy.  From  these  circum- 
stances it  is  quite  apparent  that  the  testator  neither  designed 
nor  expected  that  any  portion  of  the  legacy  should  be  charged 
upon  his  personal  estate. 

The  fact  that  he  made  the  annuity,  provided  for  his  wife, 
a  lien  upon  the  real  estate  devised  to  his  three  daughters  and 
four  of  his  sons,  who  were  to  pay  it,  does  not  of  itself  war- 
rant the  conclusion  that  he  did  not  intend  that  the  other 
legacies,  which  were  to  be  paid,  were  not  to  become  charges 
on  the  lands  given  to  the  devisees,  who  were  directed  and 
required  to  pay  them.  For  if  sufficient  was  manifested  by 
the  terms  of  the  will  to  exhibit  it  to  be  his  intention  and 
expectation  that  the  legacies  were  to  be  charged  un  the  lands 
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devised  to  the  persons  required  to  pay  thetn,  the  charge 
would  be  created,  although  the  testator  had  observed  greater 
care  and  particularity  in  providing  for  the  security  of  the 
annuity.  ( Webh  v.  Webby  cited  in  Harris  v.  ^/y,  7  Paige, 
426.)  The  circumstance  that  he  expressly  provided  for  the 
charge  in  one  case,  while  he  omitted  to  mention  it  in  the 
other,  would  be  sufScient  to  require  the  observance  of  great 
care  and  caution  in  the  examination  of  the  tenor,  scope  and 
terms  of  the  will,  for  the  purpose  of  determining  whether  he 
designed  to  discriminate  between  them  in  that  respect  or 
simply  failed  to  be  as  guarded  in  the  latter  as  he  was  in  the 
previous  portion  of  the  will. 

By  the  disposition  which  the  testator  made  of  his  personal 
estate,  it  4ias  been  alreadv  shown  that  he  could  not  have 
intended  that  the  legacies  should  be  paid  out  of  that  part  of 
his  property.  That  he  did  intend  their  payment,  and  that, 
too,  by  the  persons  mentioned  by  him,  who  were  required  to 
make  the  payment,  is  certainly  free  from  all  manner  of  doubt. 
The  only  contingency  contemplated  by  the  testator  in  that 
connection  related  to  the  legacy  now  in  controversy.  For, 
as  to  that,  if  the  legatee  could  not  take,  hold  and  use  it  as 
he  provided  it  should  be  taken,  held  and  used,  then  the  pro- 
vision, so  far  as  it  was  made  for  the  particular  legatee  named, 
was  to  be  void  and  of  no  effect.  But  the  devisee,  who  was 
directed  to  pay  it,  was  not  to  be  the  person  solely  benefited 
by  its  failure ;  for  in  that  event  it  was  to  be  equally  divided 
between  himself  and  the  other  children  of  the  testator,  to 
whom  he  gave  his  personal  estate.  The  consideration  of 
that  contingency  is  no  otherwise  important  in  the  disposition 
of  this  case  than  the  indication  which  it  affords  that  it  was 
the  testator's  intention  that  the  devisee,  in  any  event,  should 
be  required  to  pay  the  legacy  in  substance,  even  if  the  legatee 
for  whom  it  was  designed  could  not  take  it.  That  amount 
he  was  required  to  pay  because  of  the  lands  devised  to  him 
in  the  will. 

Tlie  contingency  itself  has  become  altogether  unimportant, 
since  the  court  has  held  the  legatee  to  be  capable  of  taking  and 
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iiolding  the  legacy.  All  the  defendants  but  Moi*ss  were  actual 
parties  to  that  adjudication,  and  therefore  concluded  by  the 
determination.  And  as  he  acquired  his  interest  in  the  lands 
from  one  of  the  parties  to  that  proceeding  while  it  was  pend- 
ing before  the  court,  it  would  probably  be  equally  as  effectual 
as  to  him.  For  by  taking  his  title  in  that  manner  he  placed 
himself  in  legal  privity  with  the  person  whose  interest  he  pur- 
chased, and  which  was  affected  by  the  decision.  By  the  pur- 
chase he  substantially  took  the  position  of  the  person  whose 
title. was  conveyed  to  him.  And  on  that  account  the  decision 
would  be  as  equally  effectual,  as  to  him,  as  it  otherwise  would 
have  been  against  the  person  whose  interest  was  passed  over 
to  him.  {Castle  v,  Ifoyes^  4  Kernan,  329 ;  Camphell  v.  UaU^ 
16  N.  Y.,  575,  579.)  But  it  is  not  very  material  to  this  con- 
trovei-sy  to  determine  whether  that  would  be  the  case  or  not. 
For  no  reasonable  ground  can  now  exist  as  to  the  validity  of 
the  legacy  which  the  testator  provided  should  be  paid  to  the 
consistory  of  the  Reformed  Dutch  church,  of  Prattsville.  That 
fact  was  settled  in  the  other  case,  and  the  correctness  of  the 
decision  is  not  questioned  in  this  action. 

The  testator,  in  direct  and  positive  terms,  devised  160  acres 
of  land  to  his  son  Lucas  E.  Brandow.  He  then  atlerward 
added  the  following  explicit  provision:  "I  hereby  order, 
direct  and  require  my  son  Lucas  E.  Brandow  to  pay  to  the 
executors  hereinafter  named  the  sum  of  $500,  which  I  have 
given  to  the  consistory  of  the  Reformed  Dutch  church,  of 
Prattsville,"  "  one-half  payable  one  year  from  the  date  of  my 
decease,  and  the  other  half  in  two  years  from  the  date  of  my 
decease,  and  when  received  by  them  as  executors,  I  require 
them  to  pay  it  over  to  the  consistory  of  the  Reformed  Dutch 
church,  of  Prattsville." 

This  positive  direction,  following  the  devise,  evinces  it  to 
have  been  the  purpose  of  the  testator  to  impose  the  obliga* 
tion  it  relates  to  as  a  qualification  of  his  gift,  and,  by  doing 
so,  to  give  the  legatee  the  amount  mentioned  out  of  the  value 
of  the  property  devised.  He  subsequently  intended  that  the 
devisee  should  have  the  land  reduced  in  value  by  the  amount 
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of  the  legacy.  It  was  a  pai*t  of  the  consideration  on  which 
the  devisee  was  to  receive  and  hold  the  land  devised.  By 
accepting  the  one  he  necessarily  became  liable  to  pay  the 
other.  Tlie  testator  intended  that  the  latter  should  issue  out 
of  or  spring  from  the  former.  This  purpose  was  exhibited 
with  sufficient  clearness,  as  the  legacy  was  not  to  be  paid  out 
of  any  of  the  testator's  other  property,  and  was  in  part  to  be 
paid  before  his  personal  estate  could  be  distributed,  to  render 
the  legacy  itself  a  charge  upon  tlie  real  estate  devised.  And 
that  would  be  sufScient  to  sustain  it  as  such,  even  though  the 
testator  was  so  careful  as  to  provide  by  express  words  for  the 
existence  of  such  a  charge  in  support  of  the  annuity  to  his 
wife,  and  neglected  to  do  the  same  to  secure  the  payment  of 
this  legacy.  For  nothing  less  than  that  can  be  reasonably 
consistent  with  the  positive  direction  with  which  he  accom- 
panied the  devise. 

The  case  in  this  respect  is  within  what  the  chancellor 
appears  to  have  regarded  as  a  settled  principle  in  courts  of 
equity.  And  that  is,  that  ^'  Where  the  real  estate  is  devised 
to  the  person  who  by  the  will  is  directed  to  pay  the  legacy, 
it  has  frequently  been  decided  that  such  legacy  is  an  equita- 
ble charge  upon  the  real  estate  so  devised,  although  the 
devisee  is  also  the  executor,  or  is  the  residuary  legatee  of  the 
personal  estate,  unless  there  is  something  in  the  will  itself  to 
indicate  a  contrary  intention  on  the  part  of  the  testator." 
{Ilarria  v.  Fly^  7  Paige,  421,  425.)  The  same  principle  was 
held  by  the  General  Term  of  the  third  district  in  September, 
1869,  in  the  unreported  case  of  Grayson  v.  jRuss.  It  is  also 
sustained  by  2  Jannan  on  Wills  (3  Am.  ed.,  525-528) ;  Ood- 
dard  v.  Pomeroy  (36  Barb.,  547) ;  Shtdtera  v.  Johnson  (38 
id.,  80) ;  Myers  v.  Mdy  (47  id.,  263,  271) ;  and  Reynolds  v. 
Reynolds  (16  N.  Y.,  257)  assumes  and  concedes  its  correctness. 

This  charge  followed  the  land  devised  into  the  hands  of 
the  present  owners,  who  are  defendants  in  this  action.  Those 
of  them  who  are  the  children  of  the  devisee  and  received  it 
under  his  will,  beyond  all  question  are  affected  by  the  charge ; 
End  the  case  is  as  equally  clear  as  to  the  interest  owned  by  the 
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defendant  Morss,  for  that  was  conveyed  to  him  by  one  of  the 
children  of  the  person  to  whom  the  land  was  devised  when 
the  charge  was  made  upon  it.  His  title  was  derived  throagh 
the  will  creating  the  charge,  and  that  necessarily  gave  him 
notice  of  its  existence.  {Cambridge  Valley  Bank  v.  Delano, 
48  N.  Y.,  326.)  Besides  that,  as  administrator  of  the  effects 
of  one  of  the  devisees'  children  and  guardian  of  others,  he 
was  a  party  to  the  decree  made  by  the  surrogate  and  the 
appeal  taken  from  that  portion  of  it  relating  to  the  validity 
of  this  legacy.  And  in  those  proceedings  he  must  have 
acquired  actual  knowledge  of  all  those  portions  of  the  will 
affecting  the  present  controversy. 

The  fact  that  Nicholas  Brandow,  the  surviving  executor 
under  John  Brandow's  will,  might  have  paid  the  legacy  out 
of  the  share  of  the  personal  estate  bequeathed  to  Lucas  E. 
Brandow,  who  was  directed  to  pay  it,  or  out  of  the  assets 
which  came  into  his  hands  as  the  administrator,  with  the  will 
annexed,  of  the  estate  of  Lucas  E.  Brandow,  constitutes  no 
defence  to  this  action.  For  he  did  not  do  so ;  but  distributed 
the  entire  personalty  of  both  estates  as  he  was  required  to  do 
by  the  terms  of  the  two  wills,  and  conformably  to  the  decrees 
made  for  that  purpose  by  the  surrogate.  As  no  part  of  the 
personal  property  appertaining  to  those  estates  was  misap- 
propriated, or  retained  by  the  executor  and  administrator  in 
his  hands,  but  it  was  all  administered  by  him  pursuant  to 
the  directions  of  the  surrogate,  to  which  the  defendants  were 
parties,  they  are  not  in  a  condition  to  complain  of  his  omis- 
sion to  pay  the  legacy  out  of  those  assets.  He  has  not  had 
anything  which,  by  any  possibility,  could  operate  either  as  a 
counter-claim  or  payment. 

That  he  did  not  retain  sufficient  assets  in  his  hands  to  pro- 
tect himself  against  an  adverse  result  in  the  appeal  from  that 
part  of  the  surrogate's  decree  which  held  the  legacy  void,  was 
certainly  injudicious  upon  his  part.  His  omission  to  do  so 
was  an  advantage  to  those  who  are  now  endeavoring  to 
impose  the  responsibility  of  paying  the  legacy  upon  his 
estate.     For,  by  means  of  it,  they  have  received  that  amount 
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beyond  what  they  were  entitled  to  demand  from  liim ;  and  a 
reasonable  reciprocation  of  his  fair  dealing  and  generosity 
would  have  prompted  them  voluntarily  to  return  that  portion 
of  the  assets  to  him  which  was  necessary  to  enable  him  to 
discharge  the  obligation  he  had  subjected  himself  to  on  their 
behalf  for  the  payment  of  this  tegacy. 

The  distribution  of  the  entire  assets  of  both  estates  pro- 
bably resulted  from  the  errroneous  decision  made  by  the  sur- 
rogate, which  was  corrected  on  the  appeal  taken  from  his 
decree.  As  that  left  the  legacy  unpaid,  and  the  executor 
with  no  means  to  pay  it,  under  no  possible  view  could  it  have 
the  effect  of  defeating  the  recovery  of  the  amount  from  the 
property  especially  charged  with  its  payment.  The  defend- 
ants, of  all  other  persons,  were  not  injured ;  and,  by  payment 
of  the  amount  recovered,  they  will  only  pay  what  the  pro- 
perty in  their  hands  w^  legally  charged  with  by  the  direc- 
tions of  the  person  whose  bounty  they  are  still  enjoying.  y 

When  the  land  devised  was  accepted  under  tlie  will  by 
Lucas  £.  Brandow,  the  devisee,  he  became  personally  liable 
for  the  payment  of  the  legacy  he  was  directed  to  pay  on 
account  of  it.  {Dodge  v.  Manning^  1  Com.,  298,  301 ;  Za?*- 
kin  V.  Manny  53  Barb.,  267.)  And  as  such  a  liability  may, 
under  ordinary  circumstances,  be  enforced  by  what  is  known 
as  an  action  at  law,  the  statute  of  limitations  has  been  relied 
upon  as  a  defence  in  the  present  suit  because  it  was  not  com- 
menced within  six  years  after  the  right  of  action  accrued. 
If  Lucas  E.  Brandow  had  lived,  that  point  would  have  been 
presented  by  the  case ;  but  as  he  died  the  next  month  after 
his  father,  and  when  the  letters  testamentary  were  issued  to 
the  executor,  letters  of  administration  were  also  issued  to  him, 
with  the  will  annexed,  as  administrator  of  the  estate  of  the 
person  who  was  to  pay  the  legacy ;  that  put  it  out  of  his 
power,  as  executor,  to  maintain  such  an  action.  After  that, 
the  only  action  the  executor  could  maintain  for  the  recovery 
of  the  legacy  was  an  action  in  equity ;  and,  as  the  present 
suit  was  commenced  within  ten  years  after  the  cause  of  action 
accrued,  it  was  brought  in  time  to  save  the  statute.    {Bundle 
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V.  Allison^  34  N.  Y.,  180.)  That  would,  probably,  be  the 
case,  even  if  the  circumstance  just  mentioned  had  not  appeared. 
For,  to  recover  the  legacy  as  a  charge  upon  the  defendant's 
land,  would  have  been  an  action  for  relief  within  section  97 
of  the  Code  of  Procedure;  as  it  would  be  for  relief  not  pre- 
viously provided  for  in  the  chapter  containing  that  provision. 
That  is  the  only  section  defining  the  time  within  which  such 
an  action  should  be  commenced,  and  that  allows  it  to  be  done 
at  any  time  within  ten  years  after  the  cause  of  action  shall 
have  accrued. 

The  section  of  the  Revised  Statutes  (2  R.  8.,  228,  §  49) 
which  required  suits  to  be  brought  in  equity  within  the  same 
time  they  were  limited  to  at  law,  where  the  jurisdiction  was 
concurrent,  was  repealed  by  the  Code  (Laws  of  1848,  611, 
§§  66^  68)  as  to  all  cases  where  the  cause  of  action  afterward 
arose;  and  it  never  was  afterward  re-enacted  by  the  limita- 
tions prescribed  by  tlie  Code.  In  feet,  it  was  inappropriate 
to  the  new  system,  under  which  all  actions  were  to  be  prose- 
cuted in  the  same  form  and  before  the  same  tribunals,  whether 
they  were  to  enforce  legal  or  equitable  rights.  For  that  reason 
it  became  necessary  that  changes  should  be  made  in  the  pro- 
visions of  the  statutes  concerning  the  time  limited  for  their 
commencement.  And  in  those  changes  the  provision  relating 
to  concurrent  jurisdictions  was  omitted,  and  that  prescribing 
the  time  in  which  actions  for  relief  could  be  brought  was 
retained  and  re-enacted  (2  R.  S.,  613,  §  77),  subject  to  the 
single  exception,  including  certain  actions  for  relief  on  account 
of  fraud.  (Code,  §  91,  sub.  6,  §  97.)  So  that,  with  that 
exception,  actions  for  specific  relief  in  equity  are  now  to  be 
brought  within  ten  years.  The  cases  of  Borst  v.  Corey 
(15  N.  Y.,  505)  and  Bruce  v.  TUson  (25  N.  Y., 
194)  contain  nothing  in  conflict  with  this  change  in  the 
statute,  for  in  each  of  them  the  cause  of  action  arose 
before  the  Code,  and  for  that  reason  they  were  governed  by 
the  law  previously  in  force.  In  Bundle  v.  AUison  {supra) 
the  change  made  in  this  respect  seems  to  have  been  overlooked, 
while  the  decision  actually  made  by  the  court  was  in   liar- 
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mony  with  it.  The  apparent  incongraitj  arises  out  of  the 
circumstance  that  much  of  the  reasoning  contained  in  the 
opinion  proceeded  upon  the  assumption  that  the  previous 
statute  relating  to  concurrent  actions  in  law  and  equity  still 
remained  in  force.  But  even  under  that  authority  the  present 
action  was  commenced  in  time. 

The  executor  had  the  right  to  bring  the  action,  for,  by  the 
terms  of  the  will,  tlie  legacy  was  to  be  paid  to  him,  and  by 
him  paid  over  to  the  legatee.  There  was  nothing  unjust  or 
inequitable  in  charging  the  defendants  with  one-seventh  of 
the  costs  recovered  by  the  legatee  against  the  executor.  It 
was  on  account  of  their  default  in  payment  that  he  was 
rendered  liable  to  the  action. 

No  defence  can  be  predicated  on  the  circumstance  that  the 
judgment  recovered  by  the  legatee  was  purchased  by  and 
assigned  to  the  attorney  of  the  executor.  Even  if  the  latter 
had  actually  paid  it,  he  would  still  have  been  entitled  to  main- 
tain the  present  suit  for  the  purpose  of  securing  his  own 
indemnity.  For  that  purpose  he  would  have  been  entitled 
to  be  subrogated  to  the  rights  of  the  legatee.  Whether  the 
attorney  shall  be  permitted  to  enforce  the  entire  judgment 
against  the  estate  of  his  client,  is  a  matter  with  which  the 
defendants  have  nothing  to  do,  for  nothing  has  been  shown 
impeaching  his  rights  in  any  respect;  for  anything  now 
appearing  he  may  be  at  liberty  to  do  so. 

The  judgment  directed  by  the  Special  Term  was  right  and 
it  should  be  affirmed,  with  costs. 

Lansinq — ^VoL,  VII.  47 
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Mabgabet  Campbell  v.  Michael  Tate.. 
(General  Term,  Third  Department,  November,  1872.) 

Parol  evidence  that  one  of  two  joint  makers  of  a  note  signed  as  aorety  is 
not  competent 

The  action  was  brought  to  recover  the  amount  due  upon  a 
promissory  note  made  by  defendants  for  the  sum  of  $300. 
The  defendant,  Shearer,  interposed  no  defence,  and  the 
defendant,  Tate,  defended  as  stated  in  the  opinion. 

The  cause  was  tried  at  the  Delaware  County  Circuit,  in 
January,  1871,  before  Justice  Boardman  and  a  jury.  The 
justice  excluded  the  defence,  as  is  also  stated  in  the  opinion, 
and  directed  a  verdict  in  favor  of  the  plaintiff  for  $354. Y2, 
the  amount  of  the  note  and  interest.  Exceptions  were  taken 
by  the  defendants'  counsel  to  the  rulings  of  the  justice,  and 
a  list  of  exceptions  was  made  and  settled,  which  were  directed 
to  be  first  heard  at  General  Term  with  a  stay  of  the  plaintiff's 
proceedings. 

B.  W,  PeckhaTYiy  Jr.y  for  the  plaintiff. 

N.  C.  Moahy  for  the  defendant. 

Present — Miller,  P.  J.,  Pottbe  and  Pabkeb,  JJ. 

By  the  Court — Miller,  P.  J.  This  was  an  action  against 
the  defendants  as  makers  of  a  promissory  note.  The  defend- 
ant, Tate,  alone  appeared  and  set  up  as  a  defence  that  he 
signed  the  note  as  surety,  and  that  this  was  known  to  the 
plaintiff,  who  neglected  and  refused  to  collect  the  note  of 
the  principal  debtor  while  he  was  solvent,  although  requested 
to  do  so  by  the  defendant ;  and  that  such  principal  debtor 
had  become  insolvent  and  had  left  the  State.  The  judge  upon 
the  trial  held  that  the  answer  contained  no  defence,  and 
excluded  evidence  offered  to  prove  the  facts  therein  contained. 

The  question  really  involved  in  the  case  is,  whether  parol 
evidence  is  admissible  to  establish  that  the  defendant  Tate 
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was,  in  fact,  a  snretj  of  Shearer,  and  thus  change  the  legal 
effect  of  the  instrament  npon  its  face. 

The  general  principle  that  parol  evidence  is  inadmissible 
to  vary  the  terms  of  a  written  contract  is  too  well  established 
to  admit  of  any  question  ;  and,  after  a  careful  examination,  I 
am  entirely  satisfied  that  the  case  at  bar  is  not  brought  within 
any  exception  to  this  salutary  rule. 

None  of  the  cases  to  which  we  have  been  referred  by  the 
defendant's  counsel  establish  the  proposition  contended  for. 
In  Artcher  v.  Douglass  (5  Denio,  509)  parol  evidence  was 
admitted  to  prove  that  the  defendants  executed  a  bond  to 
indemnify  the  sheriff  for  seizing  certain  property  on  an  attach- 
ment issued  upon  the  application  of  V.,  in  order  to  let  in  a 
defence  arising  out  of  their  situation  as  sureties,  that  is, 
that  the  plaintiff  had  settled  and  released  the  principal.  The 
learned  judge  who  wrote  the  opinion  concedes  that  tlie 
authorities  are  conflicting  upon  the  question  whether,  in  case 
of  joint  obligation  or  agreement  which  is  silent  as  to  the  char* 
acter  of  the  parties,  the  surety  can  be  allowed  to  show,  at  law, 
that  he  executed  the  obligation  or  entered  into  the  agreement 
in  that  character ;  and  the  authorities  which  are  cited  to  estab- 
lish that  parol  proof  is  competent,  do  not,  so  far  as  I  have 
been  able  to  examine  them,  sustain  such  a  doctrine.  The 
decision  of  the  court  is  put  upon  the  ground  entirely  that  the 
case  was  not  a  joint  dbntract  of  principal  and  sureties,  but  one 
executed  by  sureties  alone.  Niemcewioz  v.  Oahn  (3  Paige, 
614)  decides  that  where  the  wife  unites  with  her  husband  in 
a  mortgage  of  her  real  estate,  merely  as  security  for  the  pay- 
ment of  his  debt,  she  is  entitled  to  have  his  interest,  as  a  ten- 
ant by  the  curtesy,  first  sold  and  applied  to  the  payment  of 
the  debt,  and  where  the  fact  that  she  executed  the  mortgage 
as  surety  does  not  appear,  it  may  be  established  by  parol 
prdof. 

There  was  also  a  cross  bill  in  this  case  filed  by  the  wife 
against  the  husband  and  the  complainant  in  the  original 
cause,  and  the  principle  decided  was  appropriate  in  disposing 
of  all  the  equitable  rights  of  the  parties,  and  does  not,  I 
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think,  bear  upon  the  facts  presented  in  an  action  upon  a  joint 
and  several  promissory  note,  where  it  does  not  appear  from  the 
instrument  itself  that  either  of  the  makers  signed  as  sureties. 

Lafarge  v.  Herter  (9  N.  Y.,  241)  has  no  bearing  upon  the 
question  now  considered. 

In  Barry  v.  Ransom  (12  N.  Y.,  462)  the  question  was  u 
to  the  admission  of  parol  evidence  of  an  agi'eement  among 
sureties  in  settling  their  liabilities  as  between  themselves,  and 
it  has  no  application. 

In  Cheater  v.  TJie  Kingston  Bank  (16  N.  Y.,  336),  in  an  equi- 
table action  parol  evidence  was  held  to  be  competent  to  show 
that  a  bond  for  the  payment  of  money,  absolute  in  its  terms, 
was  delivered  under  an  agreement  by  which  it  was  to  be  held 
by  the  obligee  as  collateral  to  a  debt  of  third  parties,  and  to 
be  canceled  upon  his  obtaining  payment  from  them.  It  was 
said  by  Comstocb:,  J.,  that  '*  such  evidence  is  not  regarded  as 
contradicting  the  written  undertaking,  but  as  tending  to 
show  that  it  has  been  paid  and  discharged  by  another  person 
bound  for  the  same  debt."  At  page  343,  Paige,  J.,  says: 
^'  Parol  evidence  is  admissible  to  show  that  one  of  sevend 
joint  makers  of  a  bond  or  note  signed  it  as  surety^  although 
there  is  nothing  indicating  it  on  the  face  of  the  instrument," 
citing  2  0.  &  H.'s  Notes,  1465  and  1466,  as  authority.  This 
doctrine  is  stated  to  be  applicable  to  many  cases;  but. the 
cases  cited  to  sustain  it  do  not  all  uphold  such  a  principle, 
although  it  is  stated  that  this  was  adjudged  in  New  Hamp- 
shire (4  N.  H.,  221).  It  is  also  said  that  the  English  decisions 
are  in  conflict  on  the  subject,  and  the  balance  of  authority 
there  is  against  the  doctrine. 

It  will  be  noticed  that  none  of  the  cases  considered  decide 
the  point  presented,  and  we  are,  therefore,  left  to  fall  back 
upon  the  general  principle  that  parol  evidence  is  not  admissi- 
ble to  contradict  a  written  instrument ;  and  such  cases  as 
uphold  the  doctrine  that'  the  obligation  of  makers  of  a  pro- 
missory note,  under  ordinary  circumstances,  cannot  be  affected 
by  parol  proof. 

The  general  doctrine  appears  to  be  estaldished,  beyoud  any 
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qnestion,  that,  as  between  makers  of  a  promissory  note  and 
the  Iiolder,  all  are  principals  and  equally  liable;  but,  as 
between  themselves,  their  rights  depend  upon  other  questions 
which  are  the  proper  subjects  of  parol  evidence.  {liobison 
y,  LyUy  10  Barb.,  512;  Spies  v.  Gilmore^  1  Corns.,  321; 
Brown  v.  Curtiss,  2  id.,  225.)  In  the  last  case  cited,  Bbonson, 
J.,  remarks :  ''  If  the  parties  have  made  a  mistake  in  draw- 
ing up  their  contract,  the  instrument  may  be  reformed  in 
equity  by  a  direct  proceeding  for  that  purpose.  But  the 
courts  can  have  no  right,  under  color  of  con£truing  the  agree- 
ment, to  say  that  it  means  something  else  from  what  the 
language  of  the  instrument  plainly  imports." 

The  cases  are  almost  innumerable  which  hold  that  promis- 
sory notes  and  bills  of  exchange  cannot  be  varied,  modified 
or  changed  by  oral  testimony.  (See  Thompson  v.  Ketcham^ 
8  Johns.,  190;  Fitzhugh  v.  liunyatij  id.,  375;  Erwin  v. 
Saunders^  1  Cow.,  249;  Payne  v.  Ladue^  1  Hill,  116 ;  PraU 
v.  Gvlickj  13  Barb.,  301.)  It  is  entirely  safe  to  stand  by  this 
established  rule ;  and  as  the  judge  committed  no  errror,  the 
verdict  must  stand.  No  other  question  demands  discussion. 
A  new  trial  is  denied  and  judgment  ordered  for  plaintiff  on 
the  verdict,  with  costs. 

Pabker,  J.,  concurred. 

Potter,  J.,  expressed  no  opinion. 

Judgment  for  plaintiff. 


Daioel  a.  Stewart  et  al.,  Kespondents,  v.  Levi  Millard, 

Appellant 

(General  Tebk,  Third  Departhent,  November,  1872.) 

The  defendant  drew  a  draft  or  order  in  pliuntiff *8  fitYOr  (not  negotiable), 
which,  if  accepted  and  paid,  was  to  pay  a  balance  of  an  account  There 
was  an  account  between  the  defendant  and  the  drawee,  which  they  after- 
ward settled,  but  the  balance  was  in  the  drawee's  &Tor,  an^  no  allow- 
ance was  made  for  the  draft.  Hdd^  that  the  defendant  was  not  dis- 
charged l^  the  plaintiiTs  finilure  to  present  the  draft  and  give  notice  of 
non-payment 
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Appeal  from  a  judgment  of  affirmance  in  the  County 
Court  of  Fulton  county. 

The  action  was  brought  on  an  account,  before  a  justice  of 
the  peace,  and  the  defence  was  payment  by  an  order  or  draft 
given  by  the  defendant  on  L.  R.  Fox.  The  order  was  not 
produced  and  its  terms  were  not  proved.  The  facts  are 
stated  in  the  opinion. 

Present — Millbb,  P.  J.,  Pottkb  and  Pabkeb,  JJ, 

By  the  Court — Milleb,  P.  J.  The  action  was  brought 
before  a  justice  of  the  peace  of  Fulton  county  to  recover  an 
account.  The  defence  was  that  the  account  was  paid  by  a  draft 
or  order  made  by  the  defendant  upon  one  Fox.  The  plain- 
tiff and  the  defendant  had  a  settlement  on  the  1st  of  December, 
1866,  when  the  order  was  made.  It  was  taken  upon  tlie  con- 
dition that  it  should  be  accepted  and  paid.  The  plaintiff  pre- 
sented it  to  Fox,  who  said  if  the  defendant  had  it  coming  to 
him  in  January  or  when  they  settled,  that  he  would  pay  it 
One  of  the  plaintiffs  testifies  that  he  thinks  he  notified  the 
defendant  of  its  non-payment  the  same  winter,  although  not 
positive  of  it.  Fox  testifies  that  he  did  not  owe  tl^e  defend- 
ant, and  when  he  and  the  defendant  looked  over  their 
accounts,  a  balance  was  due  from  the  defendant  to  him ;  that 
at  the  time  of  the  settlement  the  order  was  mentioned,  but 
was  not  charged  or  allowed  to  the  defendant,  or  the  amount 
paid  to  the  plaintiffs. 

There  was  some  contradiction  in  the  testimony,  but*  assum- 
ing that  the  disputed  facts  WQre  found  in  favor  of  the  plain- 
tiff, the  foregoing  are  all  which  are  material. 

The  justice  rendered  a  judgment  in  favor  of  the  plaintiff  for 
the  amount  of  the  plaintiff's  claim,  $27.43,  besides  costs,  and 
the  defendant  appealed  to  the  county  court,  where  the  judg- 
ment was  affirmed,  and  the  defendant  now  appeals  to  this 
court 

The  only  question  which  arises  in   this  case  is  whether 
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notice  of  non-acceptance  or  non-payment  to  the  defendant 
was  necessary. 

It  is  a  general  rule  that  a  failure  by  the  holder  to  give  to 
the  drawer  or  indorser  notice  of  the  non-acceptance  or  non- 
payment of  a  draft,  will  discharge  them  from  liability.  (Ed. 
on  Bills,  445.) 

The  mere  fact  that  the  drawer  has  no  funds  or  effects  in 
the  hands  of  the  drawee,  is  not  alone  sufficient  to  e^tcuse  the 
want  of  notice,  if  it  appears  that  the  drawer  had  a  reasonable 
expectation  that  his  bill  would  be  accepted  and  paid.  {Rob- 
inson V.  AmeSy  20  J.  K.,  150;  4  Cranch  R.,  141.)  Even 
when  there  are  dealings  between  the  parties,  and  there  is  a 
fluctuating  balance  between  them,  or  the  drawer  has  from 
any  cause  reason  to  believe  that  he  has  at  the  time  or  will 
have  funds  in  the  hands  of  the  drawee  when  the  bill  becomes 
due,  he  is  entitled  to  notice,  and,  a  fortiori^  he  is  entitled  to 
have  the  bill  duly  presented.     (Ed.  on  Bills,  450.) 

Damages  will  be  presumed  from  a  want  of  notice,  but  the 
presumption  is  not  conclusive.  If  it  appear,  however,  that 
no  damage  could  arise,  the  necessity  for  the  presentment  or 
notice  does  not  exist.  {Commercial  Bank  v.  Hughes^  17 
Wend.,  91 ;  Ed.  on  Bills,  449,  450.) 

As  there  was  an  account  existing  between  the  defendant 
and  Fox,  perhaps  the  defendant  was  authorized  to  draw  the 
draft  in  question,  but  as  no  injury  resulted  to  the  defendant 
by  a  failure  to  give  notice,  I  think  notice  was  not  necessary. 
The  proof  as  to  the  terms  upon  which  Fox  and  the  defendant 
settled  is  conflicting ;  but  the  finding  of  the  court  in  this 
question  of  fact  is  conclusive.  It  must,  therefore,  be  assumed, 
I  think,  that  the  defendant  settled  with  Fox  without  his 
allowing  the  draft  to  the  defendant.  The  defendant,  there- 
fore, suffered  no  loss  or  injury  in  consequence  of  the  neg- 
lect to  give  him  notice  {Lovett  v.  Comwdllj  6  Wend.,  376, 
377  ;  S.  B.  and  N.  T.  li.  R.  Co.  v.  Collins^  3  Lansing,  32  ; 
Bradford  v.  FoXy  38  N.  Y.,  289),  and  cannot  avail  himself 
of  such  omission.  As  this  distinctly  Appears  from  the  facts 
presented,  there  was  no  defence  to  the  action. 
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1  do  Dot  understand  that  any  of  the  cases  cited  hold  that 
notice  is  indispensable,  and  the  drawer  will  be  discharged 
whether  he  has  suffered  injury  or  jiot. 

The  judgment  of  the  Justice  and  County  Court  must  be 
affirmed,  with  costs. 


Joseph  Thomson,  Respondent,  v.  Edwin  Wilcox  and  others^ 

Appellants. 

(QxKEBAL  Tbbic,  Fibst  Depabtment,  Januaby,  1873.) 

When  the  descripticHi  in  a  mortgage  of  real  estate,  situated  in  a  city, 
correctly  gives  the  street  namber  of  the  lot  intended  to  be  mortgaged, 
but  by  metes  and  bounds  describes  an  adjoining  lot,  subsequent  pur- 
chasers of  the  lot  designated  by  the  street  number,  having  construc- 
tive notice  of  the  mortgage,  may  rely  upon  the  description  by  metes  and 
bounds  as  being  the  correct  one  of  the  premises  conveyed,  and  are  not 
charged  with  notice  sufficient  to  put  them  upon  inquiry,  as  t  >  the  pro- 
perty intended,  by  the  fact  that  the  street  number  is  correctly  suited. 

Appeal  by  defendants  from  a  judgment  in  an  action  of  fore- 
dosare,  entered  upon  tbe  decisiop  of  a  justice  of  this  court, 
at  Special  Term.     The  facts  are  state^  in  the  opinion. 

Present — Inoraham,  P.  J. ;  Brady  and  Lbabned,  JJ. 

Inobahah,  p.  J.  The  plaintiff  was  the  holder  of  a  mort- 
gage on  a  lot  fronting  on  Twenty-third  street,  on  which  a 
dwelling-house  had  been  erected.  This  mortgage  described 
the  property  as  commencing  at  a  point  distant  about  seventy- 
five  feet  from  the  south-easterly  corner  of  Twenty-third 
street  and  Fourth  avenue,  running  along  the  southerly  side 
of  Twenty-third  street  in  an  easterly  direction  twenty-five  feet, 
etc.  The  appellants,  Wilcox  and  Phillips,  each  held  a  mort- 
gage on  a  honse  and  lot  on  the  southerly  side  of  Twenty-third 
street,  distant  fifty  feet,  more  or  less,  from  the  corner  formed 
by  Twenty-third  street  and  Fourth  avenue,  and  running 
thence  easterly  twenty-five  feet,  etc.     According  to  these 
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bonndaries  the  lots  mortgaged  were  adjoining  to  each  other. 
Both  of  the  mortgages  further  described  the  property  as  known 
as  No.  104  East  Twenty-third  street.  That  nnmber  was  the 
proper  nnmber  for  the  lot  mortgaged  to  the  defendants. 
The  plaintiff  proved  that  the  loan  was  made  on  the  house 
number  104,  the  tliird  house  from  the  Fourth  avenue,  but 
there  is  no  proof  that  any  mistake  was  made  in  drawing  the 
mortgage  except  what  is  to  be  inferred  from  the  number 
stated  to  be  104  in  all  the  mortgages. 

The  plaintiff's  mortgage  was  recorded  27th  April,  1870. 
The  mortgage  to  Wilcox  was  recorded  January  11,  1871,  and 
the  mortgage  to  Wilcox,  which  was  assigned  to  Phillips,  was 
recorded  31st  January,  1871. 

The  plaintiff  brought  this  action,  alleging  that  his  mortgage 
was  intended  to  cover  the  lot  fifty  feet  east  of  Fourth  avenue, 
and  praying  to  have  the  mortgage  foreclosed  on  the  lot  fifty 
feet  east  of  the  Fourth  avenue,  and  the  premises  sold' to  pay 
the  same. 

The  judge,  at  Special  Term,  made  a  judgment  directing  the 
sale  of  the  lot  fifty  feet  east  of  Fourth  avenue,  and  the  pay- 
ment of  the  plaintiff's  mortgage  out  of  the  proceeds  prior  to 
the  mortgages  held  by  the  defendants. 

The  question  in  this  case  is  whether  the  house  and  lot 
number,  or  the  description  of  the  lot  by  distances  and  bound- 
aries shall  control,  and  whether  the  lot  number  in  the 
boundaries  was  sufficient  notice  to  the  defendants  of  the  plain- 
tiff's mortgage. 

It  is  well  settled  law  that  when  there  is  a  mistake  in  the 
description  of  the  property  conveyed,  that  preference  is  to  be 
given  to  fixed  and  known  monuments  and  boundaries  in  the 
deed,  as  indicating  and  identifying  the  premises,  and  parol 
evidence  is  not  admissible  except  to  explain  latent  ambiguities, 
or  the  terms  used  therein  not  commonly  understood.  In 
consequence  of  this  rule  natural  and  permanent  objects 
referred  to  in  the  deed  control  courses  and  distances.  {IJdll 
V.  Davis,  26  N.  Y.,  569 ;  MackmiiU  v.  Saur,  17  St.  R,  104.) 

In  new  countries  the  order  of  applying  boundaries  is,  first, 

Lansing  —Vol.  VIL        48 
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to  natural  objects ;  second,  to  marks  made  for  a  boundary ; 
and  third,  to  courses  and  distances.  {Bolton  v.  Lake^  16 
Texas,  96 ;  Ferris  v.  Coover^  10  Cal.,  629.) 

But  courses  and  distances  can  only  be  controlled  bj  monu- 
ments, natural  or  artificial.  {Chac^oum  v,  Maaon^  48  N.  C, 
391.) 

In  Jackson,  v.  Loomis  (18  John.,  81),  where  a  lot  was 
described  by  a  wrong  number  and  correct  courses  and  dis- 
tances, the  court  held  that  the  number  should  be  disregarded 
and  the  courses  and  distances  should  govern.  That  where 
the  number  and  the  courses  and  distances  differed  the  courses 
and  distances  should  govern. 

The  Ch.  J.. says :  "  The  lot  may  have  obtained  its  number 
from  reputation  only,  and  in  point  of  certainty  holds  no  com- 
parison with  the  monuments."  It  is  proper,  however,  to  say 
that  in  that  case  the  error  was  in  the  number  which  was 
rejected.  In  the  same  case  in  Court  of  Errors  (19  Johns., 
449),  the  same  rule  was  afiirmed,  rejecting  the  number  in 
favor  of  the  courses  and  distances.  The  Cliancellor  said: 
"The  land  is  sufficiently  described  by  the  metes  and  bounds, 
coui'ses  and  distances,  etc.,  and  the  number  of  the  lot  may 
safely  be  rejected." 

In  Jackson  v.  Wilkinson  (17  John.,  146),  the  premises 
were  described  as  commencing  at  a  given  point,  and  it  was 
held  that  such  should  control  as  the  starting  point  of  the  sur- 
vey. Tlie  court  decided  that  "  the  boundary  given  must  be 
followed.  The  case  (it  is  said)  concedes  the  place  of  begin- 
ning as  fixed  and  certain,  and  the  line  must  be  run  from  that 
point." 

In  that  case  the  court  also  say :  "  "We  are  ignorant  of  any 
principle  on  which  the  boundaries  of  a  deed  can  be  rejected, 
when  they  are  susceptible  of  a  definite  and  certain  location, 
on  the  ground  that  the  grantor  did  not  own  part  of  the  land 
conveyed,  but  did  own  contiguous  land." 

In  Lush  V.  Druse  (4  Wend.,  313),  the  number  of  the  lot  and 
patent  was  held  sufficient,  but  in  that  case  there  had  been  a 
possession  under  the  conveyance  for  a  long  period,  and  that 
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was  a  case  between  landlord  and  tenant  for  rent^  where  a 
different  rule  would  control. 

In  Jones  v.  Ilolstein  (47  Barb.,  311),  the  land  described  in 
the  deed  was  part  of  lot  twenty-one,  and  was  there  described 
by  metes  and  bounds,  which  extended  the  land  beyond  the  lot 
twenty-one,  and  it  was  held  that  the  boundaries  controlled 
and  not  the  number. 

There  are  other  cases  which  might  be  cited  to  the  same 
purport,  viz.,  that  as  between  the  number  of  the  lot  and  the 
boundaries  of  a  more  permanent  character,  the  former  must 
give  way  to  the  latter,  and  if  this  is  a  fix^d  and  undoubted 
]>oint  to  commence  at,  the  lines  must  be  run  from  that  point. 

These  cases  are  referred  to  for  that  purpose  only,  and  it 
must  be  conceded  that  in  most  of  them  the  lot  was  incorrectly 
numbered,  and  in  that  respect  differed  from  the  present  case. 

That  as  between  mortgagor  and  mortgagee  the  facts  might 
have  been  sufficient  to  have  the  mortgage  reformed,  may 
be  conceded.  This  action,  however,  is  not  between  those 
parties,  but  between  mortgagees  each  claiming  priority  for 
his  own  mortgage,  and  the  main  question  is  whether  the 
plaintiff's  mortgage  was  sufficient  notice  to  the  defendants  to 
put  them  on  inquiry. 

It  cannot  be  denied  that  the  boundaries  in  the  plaintiff's 
mortgage  were  entirely  beyond  the  lot  mortgaged  to  the 
defendants.  The  place  of  beginning  and  all  the  courses  and 
distances  therein  laid  down  were  correct  as  the  boundary  of 
the  adjoining  lot.  As  such  it  was  regarded  both  by  the 
defendants  and  the  register  in  making  his  search.  It  would 
not  be  pretended  that  without  the  number  of  the  house  and 
lot,  the  plaintiff  could  have  any  claim  superior  to  that  of  the 
defendants.  Did  the  addition  to  the  boundaries  that  the 
premises  were  known  as  lot  No.  104  act  as  such  notice  ? 

This  was  the  correct  number  of  the  premises  mortgaged  to 
the  defendants.  It  does  not  appear  that  they  had  any  actual 
knowledge  of  this  fact,  but  the  contrary  may  be  presumed, 
because  the  register,  when  required  to  search,  did  not  return 


880  CASES  IN  THE  SUPREME  COURT  [Jan., 

Thomson  v,  Wilcox. 

the  plaintiff's  mortgage  as  on  the  property,  although  the 
search  also  contained  the  number  of  the  house  and  lot. 

In  Williamson  v.  Brown  (15  N.  Y.,  354),  the  rule  as  to 
notice  is  thus  given :  **  When  a  purchasor  has  knowledge  of 
any  fact  sufficient  to  put  him  on  inquiry  as  to  the  existence 
of  some  title  in  conflict  with  that  he  is  about  to  purchase,  he 
is  presumed  to  have  made  inquiry,  or  to  have  been  guilty  of 
negligence  fatal  to  hid  claim  to  be  considered  a  honajide^wv' 
chaser.  This  presumption  may  be  repelled  by  proof  that  tlie 
purchaser  failed  to  discover  the  prior  right  after  due  diligence." 

I  do  not  think  the  mere  insertion  of  the  number  of  the  lot 
was  any  sufficient  notice.  The  lot  was  particularly  described 
by  boundaries  which  placed  it  beyond  the  lot  mortgaged  to 
the  defendants. 

With  such  boundaries,  even  if  the  defendants  had  actual 
notice  of  the  number  inserted  in  the  plaintiff's  mortgage,  it 
would  have  been  sufficient  diligence  en  their  part  to  have 
assured  themselves  that  the  courses  and  distances  described  a 
lot  entirely  different  from  that  claimed  by  them,  and  they 
would  have  been  warranted  in  concluding  such  number  erro- 
neous and  in  yielding  to  the  superior  credit  to  which  tlie 
courses  and  distances  were  entitled  in  the  description  of  the 
premises. 

Besides,  there  is  another  reason  operating  against  the  plain- 
tiff's claim.  He  is  the  party  who  has  been  guilty  of  the 
error;  and  where  one  of  two  innocent  parties  must  suffer,  it 
is  but  just  that  the  loss  should  fall  on  the  party  who  commits 
the  error. 

The  defendants  have  tictcd  without  fault,  while  the  plaintifi 
has  made  the  error,  and  as  he  has  not  done  enough  to  give  the 
defendants  notice,  he  must  bear  the  consequences  of  his  error. 

So  much  of  the  judgment  as  directs  the  payment  of  the 
amount  due  on  the  plaintiff's  mortgage  should  be  reversed, 
and  the  judgment  should  direct  the  payment  of  the  mortgages 
held  by  the  defendants  out  of  the  proceeds,  with  their  costs, 
and  to  pay  the  balance  to  plaintiff  on  account  of  his  mortgage. 

Ordered  accordingly. 
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Archibald  S.  Gbben,  Eespondent,  v.  Abuah  C.  Disbbow, 

Appellant. 
(Gekbbal  TEBif,  Thibd  DEPARTMBirr,  November,  1873.) 

The  plaintiff  pn>ved  a  book  account  charged  against  A.,  but  the  credit  was 
intended  to  be  given  to  B.,  and  the  charge  -bo,  made  at  his  request  and 
for  his  convenience.  Held,  that  the  undertaking  of  B.  was  not  col- 
Uteral,  but  the  credit  was  wliolly  to  him. 

A.  lived  on  B.'s  farm,  which  was  carried  on  for  B.'s  benefit  and  under 
his  control.  No  specified  compensation  was  paid  to  A.  for  services  per- 
formed and  hands  boarded  by  him.  A.  at  different  times  delivered 
butter  and  eggs  to  the  plaintiff,  at  B.'s  suggestion  that  they  should  be 
BO  delivered  to  apply  on  the  account ;  and  the  value  of  the  articles 
was  so  applied.  B.  saw  the  account  and  did  not  object,  and  afterward 
promised  to  pay  it.  The  butter  was  from  milk  of  cows,  and  the  eggs 
were  from  fowls  owned  by  A.  and  B.  together,  but  kept  on  the  farm, 
and  used  in  common. 

Hdd,  that  the  articles  were  delivered  for  the  account  of  B. 

Held,  also,  tliat  the  articles  were  not  to  be  regarded  as  having  been  delivered 
in  part  pajrment  of  the  account,  but  as  items  of  a  mutual,  open  and 
current  account,  where  there  have  been  reciprocal  demands. 

Books  of  original  entry,  and  also  books  of  entries  transcrilied  from  lost 
books  of  original  entry,  are  admissible  in  evidence  as  memoranda  of 
witnesses  who  testify  to  delivery  of  the  items  of  the  account 

A  bill  of  items,  proved  to  have  been  copied  from  the  entries,  is  admissi- 
ble, at  least,  to  show  what  charges  were  actually  made. 

Charges  in  books  and  accounts,  proved  by  the  plaintiff  and  his  clerks,  are 
competent,  although  other  items  in  the  same  account  are  not  proved. 

Held,  also,  in  an  action  on  the  account  against  B.,  that  the  plaintiff  might 
prove  that  A.  had  no  property,  as  bearing  upon  the  improbability  that 
plaintiff  would  give  him  credit  for  any  large  amount 

The  contents  of  a  letter  from  plaintiff  to  A,  applying  for  payment  of  the 
account,  which  appeared  from  A.'s  cross-examination  to  have  been 
received,  and  as  to  which  he  then  swore  he  did  not  know  where  it  was, 
but  thought  it  had  been  destroyed, — HeUl,  admissible  on  re-direct 
examination. 

Held,  also,  that  testimony  to  show  that  B.  bad  paid  A.'s  similar  debts  was 
proper  on  the  question  of  A*s  agency  in  contracting  the  account 

And  that  plidntiff's  custom  as  to  charging  interest,  communicated  to  B., 
and  on  which  he  had  acted,  was  also  admissible. 

But  held,  also— the  demand  being  almost  outlawed  and  disputed,  the  cir- 
cumstances peculiar,  and  the  evidence  failing  to  fix  the  time  when  the 
custom  was  communicated  to  B.,  or  in  what  manner  he  had  conformed 
to  the  custom,  or  how  the  account  was  made  up,  with  regard  to  charges 
for  interest— that  interest,  before  the  suit,  was  improperly  allowed. 
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The  action  was  brought  to  recover  tlie  amount  of  an  account 
for  goods  alleged  to  have  been  sold  by  the  plaintiff  to  the 
defendant.  The  plaintiff  was  a  merchant,  and  the  account 
accrued  between  November,  1855,  and  November,  1863. 
The  account  was  charged  directly  to  the  defendant's  son,  as 
was  claimed,  by  the  special. direction  of  the  defendant,  and 
by  reason  of  his  promisiN)*"  pay  for  the  goods  furnished.  The 
defendant  claimed  that  he  was  not  liable',  because  the  ^oods 
were  delivered  to  his  son,  and  the  credit  given  to  him  and  not  to 
the  defendant,  and  that  the  claim  was  barred  by  the  statute 
of  limitations.  The  cause  was  referred.  The  testimony  was 
conflicting  as  to  the  material  facts,  and  the  referee  reported 
in  favor  of  the  plaintiff  for  the  amount  of  the  demand.  The 
report  was  as  follows,  viz. : 

"  That  between  the  6th  day  of  November,  1855,  and  the 
12th  day  of  November,  1863,  and  at  the  times  set  forth  in  the 
bill  of  particulars  herein,  the  plaintiff  delivered  to  one  Jona- 
than W.  Disbrow,  goods,  wares  and  merchandise  of  the 
amount  and  value  set  forth  in  said  bill  of  particulars  ;  that 
the  same  were  sold  and  delivered  at  the  special  instance  and 
request  of  the  defendant,  and  upon  his  sole  credit,  and  upon 
his  express  promise  to  pay  therefor ;  that  said  goods,  wares 
and  merchandise  were  sold  on  credit,  and  were  charged  in 
account  upon  the  plaintiff's  books ;  that  they  were  charged 
in  said  account  to  said  Jonathan  W,  Disbrow,  at  the  special 
instance  and  request  of  the  defendant ;  that  during  the  same 
time  and  at  the  times  set  forth  in  said  bill  of  particulars,  the 
said  Jonathan  W.  Disbrow,  at  the  request  of  the  defendant, 
delivered  to  the  plaintiff  sundry  quantities  of  butter  and  eggs 
to  be  applied  on  said  account,  and  the  same  were  thereupon 
credited  on  said  account  by  the  plaintiff;  that  it  was  the 
custom  of  the  plaintiff  to  charge  interest  on  such  accounts 
after  six  months  from  the  time  of  the  sale  and  delivery  of  the 
several  articles  therein  charged,  which  custom  was  known  to 
the  defendant. 

That  the  last  item  charged  on  said  account  was  delivered 
and  charged,  as  aforesaid,  on   the   11th  day  of  November 
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1863,  and  the  last  item  delivered  and  credited  thereon  was 

delivered  and  credited,   as  aforesaid,  on  the  20tli  day  of 

August,  1862,  and  that  this  action  was  commenced  on  the 

23d  day  of  June,  1869. 

And  as  conclusions  of  law  I  find  that  said  items  so  charged 

and  credited  constitute  an  open,  current  and  mutual  account 

and  reciprocal  demands  between  the  plaintiff  and  defendant. 

That  no  part  of  tlie  plaintiff's  demand  is  barred  by  the 
statute  of  limitations. 

That  the  plaintiff  is  entitled  to  interest  upon  each  item  of 
said  account  after  six  months  from  the  delivery  thereof,  after 
deducting'  from  the  amount  of  said  account  the  value  of  said 
butter  and  eggs,  and  other  things  credited  thereon. 

That  the  balance  due  from  the  defendant  to  the  plaintiff 
upon  said  account,  on  the  11th  day  of  November,  1863,  was 
$979.12;  which  sum,  together  with  interest  thereon  from  that 
date,  less  the  interest  for  six  months  on  thirty-seven  dollars 
and  forty-five  cents,  and  amounting  in  all,  to  this  date,  to 
the  sum  of  $1,521.46,  the  plaintiff  is  entitled  to  recover  of 
the  defendant  herein,  besides  costs." 

He  also  made  additional  findings  as  follows,  viz. : 

1.  That  the  first  item  in  the  account  upon  which  this  action 
was  brought  was  for  goods  delivered  to  Jonathan  W.  Dis- 
brow on  the  6th  day  of  November,  1855. 

2.  That  the  only  promise  or  request  proved  to  have  been 
made  by  defendant  was  sworn  by  plaintiff  to  have  been  made, 
and  was  made,  before  the  6th  day  of  November,  1855,  and 
was,  in  substance,  as  follows:  Defendant  requested  plaintiff 
to  keep  Jonathan's  account  separate  for  convenience,  so  that 
they  wouldn't  have  to  go  all  over  the  books  and  examine  the 
items ;  that  he  expected  to  settle  the  account  the  same  as 
though  charged  directly  to  him.  But,  in  addition  to  this 
express  declaration,  I  find  the  following  facts,  viz. : 

First  That,  before  the  opening  of  the  account  in  suit, 
Jonathan  Disbrow  had  frequently  procured  goods  at  the 
plaintiff's  store  on  his  father's  credit,  which  were  charged  to 
the  defendant  and  paid  for  by  him  without  any  notice  forbid 
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ding  him,  the  plaintiff,  from  allowing  Jonathan  to  obtain 
other  goods. 

Second,  That  the. defendant  frequently  saw  the  plaintiff's 
account  for  the  goods  in  question,  from  November,  1855,  to 
November,  1863,  in  this  suit,  and  made  no  objection  thereto. 

TAiM.  That  on  the  12th  of  January,  1858,  when  the 
defendant  settled  with  the  plaintiff  for  the  goods  which  had 
been  charged  to  the  defendant  in  his  own  name,  he  paid  to 
the  plaintiff,  upon  tlio  account  in  this  suit,  fifty  dollars 
cash. 

Fourth,  Tliat,  when  the  amount  in  suit  had  run  up  to 
about  $800,  the  plaintiff  had  a  conversation  with  defendant 
concerning  the  account,  when,  at  the  close  thereof,  tlie  defend- 
ant said,  in  substance :  "  Well,  well,  what  they  have  at  one 
time  they  cannot  have  at  another." 

Fifth,  That  the  articles  charged  in  the  account  in  suit 
were  had  by  Jonathan  Disbrow,  and  used  upon  the  farm  of 
the  defendant,  which  was  managed  upon  the  following  terms : 
On  the  marriage  of  Jonathan,  his  father  told  him  to  go  into 
the  house  on  the  farm,  and  he  did  so,  and  kept  house  there, 
having  no  charge  or  control,  but  working  on  the  farm,  which 
was  conducted  for  his  father's  benefit,  and  his  fatlier  had  the 
proceeds  thereof.  There  was  no  agreement  as  to  Jonathan's 
compensation.  He  boarded  the  men  who  worked  on  the 
farm  for  his  father  without  charge.  When  his  father  had 
groceries  on  hand  in  his  own  house,  such  as  sugar,  tea  and 
coffee,  Jonathan  received  them  from  his  father  without  being 
weighed,  measured  or  charged,  and  used  them  upon  the  farm ; 
and  at  other  times  Jonathan  and  his  family  obtained  groceries 
from  the  plaintiff's  store. 

On  some  occasions,  Jonathan's  wife  consulted  with  the 
defendant's  wife,  in  the  defendant's  presence  and  hearing,  as 
to  obtaining  goods  for  dresses,  and  received  express  permis- 
sion ;  and  on  other  occasions  defendant  told  Jonathan  to  send 
to  the  plaintiff's  for  articles  that  were  wanted  during  the  har- 
vesting season. 

8.  That,  after  such  request,  plaintiff  never  applied  to 
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defendant,  for  payment  of  the  account  charged  to  Jonathan, 
until  after  the  date  of  the  last  item  on  said  account. 
*  4.  That,  when  plaintiff  did  so  apply  to  defendant  for  pay- 
ment, defendant  refused  to  pay  said  amount,  and  said,  in  sub- 
stance :  "  Good  God  1  you  do  not  expect  me  to  pay  that 
account ;  it  would  ruin  me.  I  told  you  long  ago  that  I  did 
not  expect  to  pay." 

5.  That,  while  said  account  was  running,  plaintiff  also  had 
a  separate  account  charged  to  defendant  individually,  which 
was  in  no  way  connected  with  the  account  in  question,  and 
which  was  paid  in  full  before  the  commencement  of  this  action. 

6.  That  no  written  promise  or  agreement  was  made  or  sub- 
scribed by  defendant  to  pay  the  account  mentioned  in  said 
report,  or  any  part  thereof. 

7.  That  the  butter  and  eggs,  referred  to  in  referee's  report 
as  delivered  to  plaintiff  by  Jonathan  W.  Disbrow,  were  pro- 
duced from  cows  and  hens  which  were  kept  upon  the  farm, 
some  belonging  to  Jonathan  and  some  to  the  defendant,  but 
they  were  not  separately  kept^  but  were  used  as  required 
both  in  the  family  of  defendant  and  that  of  Jonathan. 

8.  That  no  charge  or  claim  was  ever  made,  either  by 
defendant  or  said  Jonathan  W.  Disbrow,  against  the  plaintiff 
for  said  butter  and  eggs,  or  any  portion  thereof,  except  that 
after  they  had  been  delivered  to  the  plaintiff,  and  were 
credited  in  the  account  upon  his  books,  the  defendant  saw  the 
amount  of  the  credits,  and  what  they  were  for,  upon  the  books 
and  made  no  objection. 

9.  That  the  only  request  proved  to  have  been  made  by 
defendant,  relative  to  the  delivering  to  plaintiff  of  said  butter 
and  eggs,  was  a  statement  to  his  son  Jonathan's  wife  to  keep 
all  the  eggs  and  butter  they  wanted,  and  if  they  had  more, 
send  them  to  Green's  as  well  as  anywhere,  as  it  made  no 
difference  to  him  where  they  went;  and  one  night  the 
defendant's  wife  said  to  her  in  defendant's  presence,  when 
informed  that  they  had  more  eggs  and  butter  than  they 
wanted  to  use,  that  they  had  better  take  them  to  Archie's 
and  let  them  be  applied  on  the  account. 

Lansino — Vol.  VIL        49 
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10.  That  no  payment  was  made  on  said  account  within  six 
years  next  before  the  commencement  of  the  action.  Bat 
there  was  no  agreement  between  the  parties,  that  the  batter 
and  eggs  should  be  received  as  a  payment  on  account,  nor 
any  other  agreement  relating  to  them,  except  an  implied 
agreement  that  they  ehonld  be  sold  and  delivered  at  their 
market  value,  and  they  were  credited  in  account  at  such  valna 

11.  That  there  was  no  proof  of  any  written  acknowledg- 
ment of  indebtedness  or  promise  by  defendant  to  pay  said 
account,  or  any  part  thereof,  within  six  years  before  the  com- 
mencement of  tliis  action. 

12.  That  of  said  account  all  the  items  accrued  before  Jane 
23d,  1863,  except  items  amounting  in  all  to  the  sum  of 
($104.29)  one  hundred  and  four  dollars  and  twenty-nine  cents. 
It  had  always  been  the  uniform  custom  of  the  plaintiff  to 
charge  interest  on  all  his  accounts,  except  cash  charges,  sach 
as  flour,  after  six  months,  and  this  custom  was  known  to  the 
defendant  when  the  account  was  contracted.  That  Jonathan 
had  no  property,  and  the  sole,  credit  for  the  account  in  ques- 
tion was  given  by  the  plaintiff  to  the  defendant,  and  the 
account  was  kept  in  the  name  of  Jonathan  at  the  request  of 
the  defendant,  and  for  his  convenience. 

Exceptions  were  duly  taken  to  the  referee's  report. 

The  plaintiff's  accounts  were  kept  in  this  manner:  The 
original  entries  were  made  in  a  blotter,  then  transcribed  to  a 
day-book  and  posted  into  a  ledger,  which  gave  the  page  and 
amount  of  the  entry  on  the  day-book,  except  that  sometimes 
in  giving  a  credit  it  was  entered  at  once  upon  the  ledger. 
The  plaintiff  produced  on  the  trial  all  the  books  of  original 
entries  of  the  account,  except  one  or  two  of  the  earliest,  which 
were  lost  or  destroyed. ,  He  produced  the  day-books  contain- 
ing transcripts  of  all  the  entries  in  the  lost  blotters  and  all 
the  ledgers.  All  the  entries  in  the  lost  blotters  were  made 
either  by  the  plaintiff  or  his  clerk.  The  transfers  from  the 
lost  blotters  to  the  day-books  were  made  by  the  plaintiff.  On 
an  exhibit,  being  bill  of  items,  the  plaintiff  (having  looked 
over  all  the. entries  of  defendant's  account  in  his  books)  had 


1872.]  OF  THE  STATE  OF  NEW  YORK.  887 

Green  e.  Disbrow. 

entered  certain  marks  on  the  margin,  showing  which  were 
transferred  by  himself,  which  by  his  clerk,  which  were  sold  by 
and  entered  by  him  in  the  blotters,  and  so  of  the  other  clerks. 
Each  clerk  who  had  been  in  plaintiff's  service,  and  also  the 
plaintiff,  testified  that  all  the  entries  made  on  the  blotters  of 
this  account  were  made  from  day  to  day  in  the  usual  course 
of  business,  and  were  believed  to  be  correct,  and  were  so 
intended. 

The  referee  admitted  the  original  entries  in  the  blotters, 
and  also  so  much  of  the  transcripts  as  were  made  from  the 
lost  blotters ;  also  the  exhibit  marked  in  the  margin  as  above 
stated. 

Questions  were  made  upon  the  trial  as  to  the  admissi- 
bility of  evidence,'  and  exceptions  taken,  which  are  stated  in 
the  opinion. 

A  motion  also  was  made  for  a  nonsuit  and  denied,  to  which 
decision  exceptions  were  also  taken. 

Judgment  was  entered  for  the  amount  paid,  by  the  referee, 
and  costs,  and  the  defendant  appealed. 

Matthew  HaUy  for  the  defendant  and  appellant. 

Z.  Tremain^  for  the  plaintiff  and  respondent. 

Present — ^Milleb,  P.  J.,  Potter  and  Pabkeb,  JJ. 

By  the  Conrt — Miller,  P.  J.  It  is  insisted  by  the  defend- 
ant's counsel  that  the  evidence  introduced  upon  the  trial  of 
this  action  does  not  warrant  the  conclusion,  at  which  the 
referee  arrived,  that  the  goods  delivered  to  Jonatlian  W. 
Disbrow,  the  defendant's  son,  were  delivered  at  the  special 
instance  and  request  of  the  defendant,  and  upon  bis  sole 
credit  and  his  express  promise  to  pay  for  the  same. 

There  was  evidence  upon  the  trial  to  prove  that  the  defend- 
ant originally,  in  1851,  told  his  son  to  go  to  the  plaintiff's 
store  and  procure  what  articles  he  required,  and  when  he 
settled  his  own  bill  the  defendant  would  settle  that.     This 
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was  communicated  to  the  plaintiff,  the  articles  charged  in  the 
account  to  the  defendant,  marked  for  tlie  son ;  and  defendant, 
in  1852,  requested  the  plaintiff  to  keep  the  account  separate 
for  convenience,  so  that  he  would  not  be  obliged  to  go  all 
over  the  books  and  examine  the  items,  stating  that  he  expected 
to  settle  the  account  the  same  as  if  they  were  charged  directly 
to  him.  The  charges  were  then  made  to  the  son,  and  the 
defendant  settled  accounts,  kept  in  that  way,  twice,  once  on 
the  4th  of  April,  1853,  and  again  on  the  31st  of  October, 
1855 ;  and  on  the  12th  of  January,  1858,  there  is  evidence  to 
show  that  the  defendant  made  a  payment  of  fifty  dollars 
upon  the  account  in  question.  He  saw  the  books  containing 
the  account  against  his  son  frequently  between  November, 
1855,  and  1863,  and  when  the  account  run  up  to  $800  the 
defendant  looked  it  over,  said  it  was  large,  and  that  what 
they,  referring  to  liis  son  and  family,  had  at  one  time  they 
could  not  have  at  another. 

During  the  whole  period,  while  the  account  was  accruing, 
the  son  lived  on  his  father's  farm,  which  was  carried  on  for 
the  benefit  and  under  the  control  of  the  defendant*  There 
was  also  testimony  that  for  fourteen  years,  while  the  son 
worked  the  farm,  he  received  no  specified  amount  for  his 
services.  He  boarded  the  hands  without  charge.  The  wages 
of  the  hired  girl  were  paid  by  his  father,  who  furnished  gro- 
ceries of  his  own  without  their  being  measui^ed  or  weighed, 
directed  others  to  be  purchased  of  plaintiff,  and  the  proceeds 
of  the  farm  were  turned  over  to  the  defendant.  There  is 
also  evidence  of  the  declarations  of  the  defendant  recognizing 
the  claim  of  the  plaintiff.  True,  the  testimony  is  conflicting 
on  most  of  the  material  facts,  and  it  is  a  strong  circumstance 
against  the  validity  of  the  plaintiff's  claim  ag^nst  the  defend- 
ant that  it  was  charged  upon  the  books  to  the  son,  and  was 
allowed  to  remain  until  nearly  barred  by  the  statute  of  limi- 
tations before  any  suit  was  brought.  These  were  matters, 
however,  for  the  consideration  of  the  referee ;  and  as  it  is  not 
•  entirely  apparent  that  his  conclusion  is  entirely  adverse  to  the 
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weight  of  the  evidence,  it  should  not,  be  disturbed  in  thia 
respect,  unless  some  legal  rule  has  been  violated. 

I  arn  inclined  to  think  that  this  has  not  been  done,  and  that 
there  was  sufficient  evidence  to  warrant  the  finding  that 
there  was  not  only  a  request  by  the  defendant  to  the  plaintiff 
to  deliver  the  ^oods,  but  a  promise  to  pay,  kept  alive  and 
continued  by  acts  and  declarations,  as  well  as  by  circumstances, 
showing  that  the  son  was  merely  a  servant  of  the  defendant, 
and  that  the  goods  were  really  furnished  for  the  benefit  of 
the  latter. 

Although  the  fact  that  the  goods  were  charged  directly  to 
the  son  upon  the  plaintiff's  books,  unexplained,  establishes 
that  the  sole  credit  was  not  given  to  the  defendant,  the 
accompanying  explanation  that  this  was  done  at  the  defend- 
ant's request,  as  a  matter  of  convenience,  and  to  distinguish 
the  account  from  the  articles  delivered  to  the  defendant  per- 
sonally, rebuts  any  presumption  arising  from  the  manner  in 
which  the  charges  were  made. 

The  whole  credit,  therefore,  according  to  the  finding  of 
the  referee,  which  is,  I  think,  warranted  by  the  facts,  was 
given  to  the  defendant  and  not  to  his  son,  and  the  promise 
made  was  direct  and  not  collateral  to  any  liability  of  the  son. 
In  fact,  it  would  be  clearly  erroneous  to  allow  a  party  who 
had  induced  a  merchant  to  keep  an  account  in  the  name 
of  another,  in  order  to  distinguisli  it  as  a  separate  matter,  to 
claim,  in  the  face  of  proof  showing  that  such  was  the  case, 
that  the  undertaking  to  pay  was  collateral.  It  is  always 
competent  to  explain  acts  of  this  character,  and,  when  satis- 
factorily done,  there  is  no  reason  why  they  should  bear  a 
different  interpretation  from  what  is  authorised  by  the  evi- 
dence. 

It  is  furtlier  claimed  that  all  of  the  items  of  the  account 
which  accrued  prior  to  June  23,  1863,  are  barred  by  the 
statute  of  limitations. 

This  depends  upon  the  fact  whether  there  was  an  open 
current  and  mutual  account  and  reciprocal  demands  between 
the  parties.     There  are  credits  on  sevei'a]  occasions  in  1858, 
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1860, 1861  and  1862,  for  butter  and  eggs  delivered  by  defend- 
ant's son  to  the  plaintiff,  amounting  in  all  to  between  twelve 
and  thirteen  dollars;  the  last  credits  in  1862,  on  the  tenth  and 
thirteenth  of  June  and  the  twentieth  of  August  amounting  to 
two  dollars  and  fifty-nine  cents. 

In  regard  to  these  ci'edits  the  wife  of  the  defendant's  son 
testifies  to  a  conversation  in  which  the  defendant  stated  that 
if  they  had  more  eggs  and  butter  than  they  wanted  that  they 
should  send  them  to  the  plaintiff  and  let  him  apply  them 
upon  the  account. 

There  is  evidence  to  show  that  the  defendant  saw  the 
credits  on  the  books,  and  asked  what  they  w^re,  and,  upon 
being  told,  made  no  objection,  thus  indirectly  assenting  to 
virhat  had  been  done.  Afterward,  as  we  have  seen,  if  the  tes- 
timony is  to  be  believed  on  that  point,  he  promised  to  pay 
the  account. 

There  is  evidence  to  show  that  one  of  the  cows  was  given 
to  the  wife  of  the  defendant's  son  by  her  father,  and  the 
other  the  father  pointed  out  and  told  the  son  he  could  have ; 
that  the  defendant  bought  about  a  dozen  fowls  and  put  them 
on  the  farm,  and  the  rest  were  furnished  by  the  son,  there 
being  generally  thirty  or  forty  there.  The  son  sold  some 
twenty-six  of  the  fowls  at  one  time.  Jonathan's  wife  testifies 
that  the  fowls  belonged  to  the  farm  and  to  the  defendant. 
Tlie  exact  time  is  not  stated  when  the  ai*rangement  was 
made  as  to  these  diflSsrent  articles  of  property,  and  it  may  be 
assumed,  I  think,  that  it  was  at  or  about  the  time  when  the 
son  took  possession  of  the  farm  in  1851.  The  manner  in 
which  the  business  of  the  farm  was  conducted  by  the  son,  as 
the  agent  of  and  for  the  benefit  of  the  defendant,  without 
recognizing  the  right  of  any  one  but  the  defendant,  as  the 
owner  of  any  portion  of  the  property,  as  well  as  the  assent  of 
the  defendant  to  these  credits  upon  the  books*  all  tend  to 
establish  that  the  articles  were  considered  and  delivered  as 
the  property  and  with  the  assent  and  approbation  of  the 
defendant. 

Hot  do  I  think  the  delivery  of  these  articles,  under  the  <  ir- 
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cuinstances,  can  be  considered  as  a  payment  upon  the  account. 
They  constituted  a  delivery  of  ^oods  in  the  usual  and  cus- 
tomary manner,  where  two  parties  have  mutual  dealings,  and 
a  current  account  exists  between  them;  If  it  were  otherwise, 
then  every  delivery  of  goods  would  constitute  a  payment,  and 
mutual  accounts  could  scarcely  be  proved  and  established 
under  any  circumstances.  One  item  of  credit  alone  is  held 
to  make  the  account  mutual,  and  take  the  case  out  of  the 
k^tatute.  {Penniman  v.  liotch,  3  Mete,  216 ;  see  also  I^im- 
hall  V.  Brown,  7  Wend,  322 ;  Norton  v.  Zaus,  30  Cal.  126 ; 
Code,  §  95.)  The  authorities  relied  upon  by  the  defendant 
do  not,  I  think,  sustain  the  position  contended  for  or  contro- 
vert the  views  expressed. 

The  bill  of  items  of  the  accounts  was  competent  as  a  copy 
of  memoranda  showing  what  charges  were  actually  made,  if  for 
no  other  purpose.  The  case  does  not  show  that  it  was  admitted 
as  evidence  absolutely,  although  perhaps  it  is  fair  to  assume 
that  it  was.  The  books  of  account,  the*  admission  of  which 
was  restricted  and  confined  to  original  entries  in  the  blotters, 
and  so  mucli  of  the  entries  in  the  day-books  as  were  tran- 
scribed from  the  lost  blotters,  were  also  competent  as  memo- 
randa of  entries  made  by  the  witnesses  who  testified  to  the 
delivery  of  these  items  of  the  account  Witnesses  have  a 
right  to  examine  entries  made  by  them,  for  the  purpose  of 
refreshing  their  recollection,  and  to  read  the  same  from  the 
books.  {Gilbert  v.  Sa-ge,  5  Lansing,  290;  Mar  clay  v.  ShulU, 
29  N.  Y.,  351 ;  PhUhin  v.  Patrick,  6  Abb.  [N.  S.],  284.) 
Most  of  the  charges  were  proved  by  the  plaiuti£f  and  his 
clerks,  and  although  the  plaintiff  testifies  that  perhaps  one  or 
two  others  of  his  clerks  may  have  made  some  entries,  whose 
names  are  not  remembered,  and  who  stayed  but  a  short  time, 
this  may  detract  from  the  weight  of  the  testimony,  but  does 
not  exclude  entirely  from  consideration  such  portion  of  the 
entries  as  is  sustained  by  competent  proof. 

The  evidence  as  to  defendant's  son  having  no  property  was 
competent,  as  showing  the  improbability  of  the  plaintiffs 
trusting  him  for  so  lai^  an  amount.     It  is  but  a  circum* 
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stance  trivial  of  itself,  bnt  bearing  somewhat  upon  the 
question  involved.  The  contents  of  the  letter  to  defendaut's 
son  was  also  admissible ;  and  the  loss  of  the  letter  was,  I 
think,  sufficiently  proved  to  authorize  the  admission  of  second- 
ary evidence. 

The  testimony  showing  that,  upon  other  occasions,  the 
defendant  had  paid  similar  debts,  contracted  by  his  son, 
was  proper  upon  the  question  of  agency,  and  of  the  sou  s 
authority  to  contract  debts  for  his  father.  Several  acts  of 
this  kind  may  tend  to  establish  that  such  authority  existed; 
and,  although  the  question  is  a  close  one,  I  am  inclined  to 
think  that  there  was  no  error  in  the  admission  of  the  evi- 
dence. 

The  motion  for  a  nonsuit  was  properly  denied. 

The  testimony  as  to  plaintiff's  custom  in  charging  interest 
was,  I  think,  properly  admitted.  {lieah  v.  McAllister^  8 
Wend.,  109 ;  S.  C,  4  Wend.,  483 ;  Esterly  v.  Cble^  3  Comst,, 
502 ;  S.  C,  1  Barb;,  235.)  But  the  referee  erred  in  allowing 
such  interest,  because  the  proof  does  not  establish  the  time 
when  the  plaintiff  communicated  to  the  defendant  that  such 
was  his  custom.  The  evidence  of  the  defendant's  knowledge 
is  very  slight.  The  plaintiff  swears  that  he  told  defendant 
that  his  custom  was  to  charge  interest  after  six  months;  and 
he  charged  him  interest  on  his  account,  and  he  paid  it. 
When  the  plaintiff  told  him,  and  when  he  paid  the  account, 
is  not  stated.  If  this  was  after  the  whole  account  in  ques- 
tion  accrued  it  could  be  of  no  avail.  If  before,  it  should 
have  been  so  proved.  Nor  does  it  appear  how  the  interest  in 
the  account  paid  was  charged.  Here,  there  appears  to  be  a 
charge  of  interest  every  six  months;  but  it  is  not  exactly 
clear  how  those  various  items  are  made  up,  or  whether  inte- 
rest is  not  charged  upon  the  interest.  In  a  case  similar  to 
the  present  one,  where  the  plaintiff  has  delayed  bringing  a 
suit  until  the  statute  of  limitations  has  nearly  run,  and  where 
the  defendant  had  denied  his  liability  and  repudiated  the 
account,  under  the  circumstances  presented,  the  proof  should 
have  been  more  clear,  explicit  and  satisfactory ;  and  I  think 
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the  referee  erred  in  allowing  interest  before  the  action  was 
brought.  The  plaintiff^ was  not  entitled  to  interest,  as  the 
case  stood,  until  the  demand  was  liquidated ;  and  the  demand 
only  bore  interest  from  the  time  the  suit  was  commenced, 
which  was  on  the  23d  of  June,  1869. 

The  amount  of  interest  charged  in  the  account,  being 
$155,50,  should  be  deducted  from  the  wliole  amount,  $993.12, 
leaving  a  balance  of  $837.62,  for  which,  with  interest  from 
June  23,  1869,  the  plaintiff  is  entitled  to  judgment. 

The  judgment  must  therefore  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event,  unless  the  plaintiff 
consents  to  reduce  the  amount  of  the  damages  to  $837.62, 
with  interest  to  the  date  of  the  report  from  June  23,  1869, 
in  which  case  the  judgment  should  be  affirmed  for  the  last  men- 
tioned sum  and  interest,  without  costs  of  appeal  to  either 
party. 


Caeleton  Eice,  Appellant,  v.  Evan  T.  Davis,  Eespondent. 
(General  Teem,  Thibd  Defaethent,  November,  1872.) 

Proof  was  made  in  ejectment  that  an  affldavit  on  a  creditor's  redemption 
of  real  estate  fW>m  execution  sale  was  presented  to  the  sheriff:  of  search 
in  the  county  clerk's  office  for  the  redemption  papers,  where  they  were 
not  found,  and  of  the  probable  destruction  of  such  papers.  Ueid^  there 
being  no  distinct  objection  to  the  sufficiency  of  the  search,  that  a  copy 
of  the  affidavit  was  properly  received  in  evidence. 

The  redemption  Is  not  invalid,  at  least  as  respects  the  debtor,  if  one  of 
several  judgments,  under  which  the  creditor  purports  to  have  redeemed, 
is  properly  certified  to  the  sheriff. 

And  an  affidavit  proceeding  upon  all  the  judgments,  but  stating  the 
amount  due  on  each,  is  sufficient  to  support  redemption  under  the  one 
judgment  properly  certified. 

And  to  redeem  from  the  redeeming  creditor,  the  judgments  improperly 
authenticated  would  not  be  entitled  to  payment. 

Q^ere,  whether  the  Judgment  debtor  may  question  the  sufficiency  of  the 
creditor's  payments  on  redeeming  from  another  creditor. 

An  affidavit  tbat  the  affiant  "  is  the  person  to  whom  the  above  several 
described  judgments  are  assigned,  and  that  the  same  are  true  copies  of 
the  original  assignments  of  such  Judgments,*'  Uiat  he  **  carefully  com 
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pared  them  with  such  original  assignmentfi,  and  that  they  are  true  copies 

of  such  original  assignments/'  proved  by  copy,  the  original  being  lost,— 

Hdiy  a  substantial  compliance  with  the  statute. 
Slight  variations  in  the  verification  of  the  assignment  are  not  fataL 
The  sheriff's  certificate  of  redemption,  in  connection  with  his  deed,  held  to 

establish  that  the  affidavit  and  accompanying  papers  were  properly  pre- 
sented to  and  left  with  the  sheriff. 
Hdd^  also,  that  the  authority  of  a  bank  cashier  to  assign  its  judgment 

would  be  presumed  from  the  execution  of  an  assignment  by  him. 
The  sheriff's  certificate  of  redemption  is  prima  fade  evidence  of  the  facts 

stated  in  it. 
The  regularity  of  the  proceedings  to  redeem  may  be  presumed  from  recitals 

in  the  sheriff's  deed. 
An  original  sheriff's  certificate  of  redemption,  proved  by  copy  on  the  trial 

fts  lost,  may  be  used  as  evidence  upon  appeal 
A  redemption  not  made  **  on  or  after  the  last  day  of  the  fifteen  months  " 

held  valid,  although  not  made  '*in  the  county  in  which  the  sale  took 

place." 
The  homestead  exemption  act  does  not  affect  the  rights  of  creditors  to 

redeem  from  execution  sales  made  under  judgments  docketed  prior  to 

the  record  of  the  notice  of  exemption. 

Appeal  by  the  plaintiff  from  a  judgment  ordered  at  the 
circuit  in  Madison  county,  in  favor  of  the  defendant. 

The  action  was  brought  in  1870,  to  recover  a  parcel  of 
land  situate  in  Madison  county. 

The  cause  was  tried  at  the  Madison  county  Circuit  in  Feb- 
ruary, 1871,  before  Justice  Balcom  and  a  jury. 

The  plaintiff  read  in  evidence  a  deed  from  Betsy  Pratt  to 
the  plaintiff,  dated  April  1, 1841,  of  the  premises  in  question. 

The  plaintiff  proved  that  he  was  in  possession  of  the 
premises  several  years,  and  that  subsequently  and  until  the 
trial  the  defendant  was  in  possession.  The  plaintiff  further 
gave  evidence  that  Betsy  Pratt  was  the  widow  of  Dr.  Pratt ; 
that  he,  prior  to  his  death,  occupied  the  premises,  and  that 
she  occupied  them  for  a  time  after  his  death. 

The  defendant  proved  that  in  November,  1853,  Gerrit 
Smith  recovered,  in  the  Supreme  Court,  a  judgment  against 
Eice,  the  plaintiff  in  this  suit,  which  was  docketed  in  Madison 
county. 

That  an  execution  thereon  was  duly  issued  to  and  receired 
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by  S.  P.  Chapman,  sheriff  of  Madison  county,  September  3, 
1860,  which  was  returned  and  filed  May  27,  1861,  witli  a 
return  of  ^'satisfied"  indorsed  thereon,  dated  December  23, 
1860. 

The  defendant  also  read  in  evidence  a  deed  made  by  Chap- 
man, sheriff,  dated  April  2,  1362,  and  acknowledged  and 
recorded,  conveying  the  premises  in  question  to  La  Mott 
Thomson,  and  a  deed  of  the  same  premises  from  Thomson 
to  the  defendant,  dated  April  18,  1866,  and  duly  recorded. 

The  deed  from  the  sheriff  to  Thomson,  dated  April  2, 1862, 
was  read  \n  evidence  and  is  produced  on  this  argument.  It 
recites  that,  by  virtue  of  the  execution  in  favor  of  Smith, 
against  Bice,  issued  to  Chapman  as  sheriff,  he  did,  on  the 
2Sth  of  December,  1860,  sell  the  right  and  title  of  Eice  in 
and  to  the  premises  in  question,  and  that  Smith  became  the 
purchaser  at  the  price  of  $486  ;  and  that  he  made  and  filed 
in  the  clerk's  office  of  Madison  county  a  certificate  of  such 
sale. 

The  deed  further  recites  that  Thomson,  on  the  26th  of 
March,  1862,  made  redemption  by  virtue  of  judgments 
and  proceedings  mentioned  in  the  deed,  and  by  paying  to  him, 
Clmpman,  $528.52. 

The  defendant  gave  testimony  tending  to  show  that  the 
certificate  of  sale  filed  by  the  sheriff  was  destroyed  by  a  fire 
which  occurred  in  Madison  county  clerk's  office  in  1865. 

The  defendant  also  gave  in  evidence  the  certificate  of 
redemption  given  to  Thomson  by  Chapman,  as  sheriff,  dated 
March  26,  1862,  and  acknowledged  on  that  day,  and  proved 
that  the  certificate  or  statement  of  redemption  which  was 
claimed  to  have  been  filed  in  Madison  county  clerk's  office 
could  not  be  found,  and  introduced  proof  to  show  that  it  was 
destroyed  by  the  same  fire  above  mentioned. 

The  defendant  also  produced  the  original  certificate,  claim- 
ing that  it  could  properly  be  used  upon  the  argument. 

It  further  appeared  that  the  papers  left  with  the  sheriff  on 
making  the  redemption  could  not  be  found,  and  the  defend- 
ant gave  evidence  as  to  the  same. 
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A  copy  of  the  affidavit  upon  which  the  redemption  wiu 
made  was  produced,  as  follows : 

OioaoA  County,  m.  ; 

On  this  16th  day  of  March,  1862,  before  me  came  La  Mott 
Thomson,  to  me  known  to  be  the  person  described,  and,  being 
by  me  duly  sworn,  deposes  and  says  that  he  resides  in  the  city 
of  Utica,  Oneida  county,  N.  Y. ;  that  he  is  the  person  to  whom 
the  above  described  several  judgments  are  assigned,  and  that 
the  same  are  true  copies  of  the  original  assignments  of  such 
judgments  to  me ;  that  he  has  carefully  compared  them  with 
such  original  assignments,  and  that  they  are  in  every  respect 
true  copies  of  such  original  assignments  to  me.  And  this 
deponent  further  saith  that  there  is  due  upon  the  several 
above  described  judgments  assigned  to  me,  at  this  date,  the 
sum  of  six  hundred  and  thirty-four  dollars  and  tliirty-eight 
cents  ($634.38),  to  wit:  Upon  the  first  described  judgment, 
marked  No.  1,  there  is  due  the  sum  of  $236.58 ;  upou  the 
second  described  judgment,  marked  No.  2,  there  is  due  the 
sum  of  $123.99;  upou  the  third  described  judgment,  marked 
No.  3,  there  is  due  the  sum  of  $169.31 ;  upon  the.  fourth 
described  judgment,  marked  No.  4,  there  is  due  the  sum  of 
$104.50,  making  a  total  of  $634.38. 

March  20th,  1862. 

Subscribed  and  sworn  to  before  me,  and  certified  by  me, 
the  26th  day  of  March,  1862. 

(Copy.)  L.  M.  T. 

In  respect  to  this  copy,  the  deponent  testified  that  he  pre- 
sented the  papers  for  redemption,  under  the  judgraenis 
named,  to  the  sheriff,  and  t]ien  exhibited  to  him  the  original 
assignments  of  the  judgments,  and  presented  to  him  the  ori- 
ginal affidavit ;  tliat  the  copy  produced  was  like  the  origiDal, 
except  that  his  name  was  written  in  full,  and  it  appeared  to 
have  been  sworn  before  and  signed  by  a  justice  of  the  peace. 
Tlie  assignments  of  judgments  were  also  given  in  evidence, 
nz.: 
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SUPREME  COURT— Oneida  Countt. 


JOSEPH  BRUCE,  President  of  the  Bank 

OF  Whitestown, 

agairut 

CARLTON  RICE. 


Judgment  entered  and  perfected  in  Oneida  county  Decem- 
ber 27, 1856,  for  $219.14,  and  transcript  filed  and  judgment 
docketed  in  Madison  county  December  29,  1856 ;  execution 
issued  to  Madison  county  sheriff,  and  received  by  the  sheriff 

March  13,  1857. 

W.  O.  MERRILL, 

Aitom&i/. 
SUPREME  COURT— Oneida  County. 


JOSEPH  BRUCE,  President  of  the  Bank 

OF  WmXESTOWN, 

againnt 

CARLTON    RICE,    LUTHER   RICE    and 
CARLTON  S.  LEWIS. 

Judgment  entered  and  perfected  in  Oneida  county  Decem- 
ber 27,  1856,  for  ninety  dollars  and  eighty-one  cents ;  tran- 
script filed  and  judgment  docketed  in  Madison  county  Decem- 
ber 29,  1857 ;  execution  issued  to  sheriff*  of  Madison   county, 

and  received  by  him. 

C.  H.  SMITH,  Deputy. 

W.  O.  MERRILL,  Aity. 
March  13,  1857. 

Enow  all  men  by  these  presents :  That  the  Bank  of  Whites- 
town,  an  association  formed  under  and  in  pursuance  of  an 
act,  entitled  ^^  An  act  to  authorize  the  business  of  banking," 
passed  April  18,  1838,  and  the  acts  supplementary  thereto 
and  amendatory  thereof,  does  hereby,  in  consideration  of  the 
payment  of  the  aforesaid  judgments  to  the  said  bank  by  La 
Mott  Thomson,  the  receipt  whereof  is  hereby  acknowledged. 
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assign,  transfer  and  set  over  unto  the  said  La  Mott  Thomson 
the  above  mentioned  judgments,  and  the  debts  thereby 
secured,  and  the  benefit  of  the  execution  issued  and  now  in 
the  hands  of  the  sheriff  tliereon,  but  at  his  (said  Thomson's) 
own  risk,  cost  and  expense.  .  The  said  Thomson  to  pay  all 
sheriff  fees  and  the  amount  due  on  the  judgment. 

In  witness  whereof,  I,  Israel  J.  Gray,  the  cashier  of  tlie 
said  association,  as  such  cashier,  have  hereunto  affixed  mj 
hand  and  the  corporate  seal  of  said  association,  this  25th  day 
of  April,  A.  D.  1857,  by  order  of  the  board  of  directors. 

ISRAEL  J.  GRAY, 
Cashier  of  the  JSank  of  WhitesUmn, 

STATE  OF  NEW  YORK, ) 

Oneida  County,  \     '  * 

On  this  25th  day  of  April,  1857,  before  me  came  Israel  J. 

Gray,  to  me  known  to  be  the  person  described  in  and  who 

executed  the  preceding  assignments,  and  acknowledged  the 

execution  of  the  same,  and,  being  by  me  duly  sworn,  says 

that  he  is  the  cashier  of  the  Bank  of  Whitestown,  the  above 

named  association;   tliat  the  seal  affixed  to  the   preceding 

assignment  is  the  corporate  seal  of  the  said  association,  and 

that  said  corporate  seal,  and  his  signature  as  such  cashier, 

were  affixed  to  seal,  and  his  signature  as  such  cashier  were 

affixed  to  said  assignment  by  the  authority  and  direction  of 

the  said  association. 

MORRIS  WILCOX, 

Justice  of  the  Peace  of  Oneida  County, 
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Futies  against  whom  Jadg^ 
menta  are  obtained. 

Parties  In  whose  favor  Jndg- 
meuts  are  obtained. 

Jndgments,  where  p«^ 
fected. 

CARLTON  MOB. 

RAMUKL  8.  ABBOTT  and 
IRA  M.  MOORB. 

Madison  Coonty. 

Damages. 

Coeto. 

Jadgment,  when  petf. 

When  dock. 

Attotney. 

$9S9  61 

$10  63 

1857,  Jan.  16. 

lSff7,  Jan.  16, 

11  A.  M. 

Abbott  and 
Moore  in  pi*r«. 
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STATE  OF  NEW  TORKT 

Madison  Countt,  ^m.: 

CWWb  Office. 

I  certify  the  foregoing  is  a  true  copy  of  the  docket  of  a 
judgment  entered  in  this  office;  and  having  compared  the 
same  with  said  docket,  I  find  it  to  be  a  correct  transcript 
therefrom  and  of  the  whole  of  the  docket  of  said  judgment. 
In  testimony  whereof,  I  hereunto  set  my  hand,  this  16th  day 
of  January,  1857. 

CHAS.  L.  KENNEDY, 

Deputy  Clerk, 

For  value  received  from  La  Mott  Tliomson,  we  do  hereby 
sell,  transfer,  assign  and  set  over  unto  said  La  Mott  Thomson 
the  judgment,  a  transcript  of  which  is  hereto  attached,  and 
all  our  right,  title  and  interest,  claim  and  demand  therein, 
together  with  the  execution  and  levy  made  thereunder,  witli 
full  power  to  collect  said  judgment  in  onr  names  or  other- 
wise, for  his  own  use  and  benefit ;  and  we  do  also,  for  a 
valuable  consideration,  sell,  transfer  and  assign  unto  said 
La  Mott  Thomson  the  attached  personal  mortgage  against 
Carlton  Bice,  and  all  our  right,  title,  interest,  claim  and 
demand  thereto. 

Witness  our  hands  and  seals,  this  28th  March,  1857. 

SAMUEL  S.  ABBOTT,    [l.  s.] 
IRA  M.  MOOKE.  [l.  s.] 

County  of  Madison,  w.  / 

On  this  30th  day  of  March,  1857,  before  me  personally 

came  Samuel  S.  Abbott  and  also  Ira  M.  Moore,  well  known 

to  me  to  be  the  individuals  described  in  and  who  executed 

the  within  assignment,  and  they  severally  acknowledged  that 

they  executed  the  sa^ie. 

J.  MASON, 

Justice  of  the  Peace, 
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MADISON  COUNTY  COURT. 


ELI  BUELL,  Jr., 

agaiiut 
CARLTON  RICE. 


Judgment  obtained  in  Justice's  Court  before  J.  Miisou, 
justice  of  the  peace  of  Hamilton,  in  the  county  of  MadisoD, 
N.  Y.  Transcript  of  the  justice  judgment  filed  and  the 
judgment  docketed  on  the  20tl\  day  of  December,  1856,  for 
seventy-six  dollars  and  forty-three  cents,  being  the  only  judg- 
ment in  favor  of  plaintiff  against  defendant  docketed  in 
Madison  county.  In  consideration  of  seventy-six  dollars 
and  forty-three  cents,  to  me  in  hand  paid  by  La  Mott  Thom- 
son, of  the  city  of  Utica,  N.  Y.,  I  do  hereby  assign,  transfer 
and  set  over  to  said  Thomson  the  above  described  judgment, 
and  all  my  right,  title  and  interest  in  and  to  the  aI)0Te 
described  judgment,  and  in  and  to  all  right  by  me  acquired 

thereon. 

ELI  BUELL,  Jb.  [l.  s.] 
Dated  November  Uhj  1859. 

Madison  County,  ss.  : 

On  this  6th  day  of  November,  a.  d.  1859,  before  me  pei- 

sonally  appeared  Eli  Buell,  Jr.,  to  me  well  known  to  be  the 

person  described  in  the  within  judgment,  and  to  be  the  person 

who  executed  the  foregoing  assignment  and  acknowledged 

that  he  executed  the  same. 

J.  MASON, 

Justice  of  the  Peace, 

The  counsel  for  the  plaintiff  read  in  evidence  a  paper  to 
exempt  the  premises  under  the  homestead  exemption  act, 
recorded  in  March,  1854. 

The  plaintiff  gave  evidence  to  show  that  Gerrit  Smith 
released  the  premises  from  the  sale. 

The  court  ruled  and  decided  that  the  plaintiff  waa  not 
entitled  to  recover  and  nonsuited  him. 
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Objectious  were  made  to  the  proof  offered,  and  exceptions 
taken,  which  appear  sufficiently  in  the  opinion. 

A  judgment  was  entered  in  favor  of  the  defendant,  and  the 
plaintiff  appealed* 

A.  N.  SheldoUj  for  the  plaintiff  and  appellant 

F.  Keman^  for  the  defendant  and  respondent 

Present — Milleb,  P.  J .,  Potteb  and  Pabkeb,  J  J. 

By  the  Court — ^Millek,  P.  J.  The  title  of  the  defendant 
to  the  real  estate  in  controversy  in  this  action  depends 
mainly  upon  the  question,  whether  there  was  a  valid  redemp- 
tion of  the  same  by  La  Mott  Thomson,  as  holder  of  a  cer- 
tain judgment,  or  certain  judgments,  against  the  plaintiff. 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  the 
redemption  was  insufficient,  and  that  the  formalities  of  the 
statute  were  not  complied  with,  in  the  papers  presented  to 
the  sheriff,  for  the  purpose  of  redeeming  the  real  estate  sold 
by  him.    (3  R.  S.,  5th  ed.,  654,  §  76.) 

Various  objections  are  urged  to  the  validity  of  the  alleged 
redemption,  which  I  will  proceed  to  consider.  It  is  said  that 
no  redemption  affidavit,  but  only  a  paper  claimed  to  be  a  copy, 
was  introduced  in  evidence.  There  was  proof  that  an  origi- 
nal affidavit  was  presented  to  the  sheriff;  that  search  had 
been  made  in  the  county  clerk's  office  for  the  redemption 
papers ;  that  they  could  not  be  found,  and  their  probable 
destruction  by  fire  was  shown,  if  they  were  ever  there. 
Although  the  plaintiff  reserved  all  legal  questions  and  objec- 
tions, as  to  the  sufficiency,  form  and  effect  of  the  paper,  the 
distinct  point  was  not  taken  that  the  search  made  was  insuf- 
ficient, or  that  search  should  have  been  made  at  the  sheriff's 
office.  As  the  evidence  stood,  I  think  that  the  copy  was  pro- 
perly received  in  evidence. 

It  is  urged  that  there  was  only  a  certified  copy  of  a  docket 
of  one  of  the  four  judgments  presented  to  the  sheriff.    It  is, 
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I  think,  a  sufficient  answer  to  this  objection  to  say,  that 
altliougli  the  redemption  was  intended  to  be  under  several 
judgments,  yet  there  being  a  duly  certified  copy  of  one  of 
them,  it  was  sufficient  to  make  the  redemption  valid,  so  far 
as  the  plaintiff  was  concerned.  {The  People  v.  Banflbm^  4 
Den.,  145,  147;  Miller  v.  Zewisy  4  Corns.,  55-4.)  It  was 
enough  that  one  of  the  judgments  was  properly  certified,  and 
as  this  would  entitle  the  owner  to  redeem,  the  remainder  may 
be  disregarded  as  unnecessary.  The  same  remarks  apply  to 
so  much  of  the  affidavit  as  shows  other  judgments  and  states 
the  sum  total  of  all.  As  the  affidavit  specified 4he  amount 
due  upon  each  one  of  them,  there  could  be  no  mistake  and  no 
false  statement.  Nor  does  it  follow  that  a  creditor,  redeem- 
ing from  Thomson,  would  be  obliged  to  pay  the  full  amount 
of  all  the  judgments,  with  interest ;  for  those  not  properly 
authenticated  clearly  were  not  entitled  to  be  paid.  Even  if 
such  was  the  result,  it  is  questionable  whether  the  plaintiff  is 
in  a  position  to  avail  himself  of  an  objection  of  this  character. 

A  criticism  is  made  upon  the  form  of  that  portion  of  the 
affidavit  which  states  that  ^^  the  same  are  true  copies  of  the 
original  assignments  to  him.''  Having  previously  stated  that 
the  affiant  '^  was  the  person  to  whom  the  above  described  judg- 
ments were  assigned,"  I  think  it  may  fairly  be  inferred  that 
the  word  '^  same  "  refers  to  the  assignments  of  the  judgments. 
This  is  more  manifest  by  the  reference  made  to  the  copies  of 
the  original  assignments,  as  well  as  the  subsequent  clause, 
'Hhat  he  has  carefully  compared  them  with  such  original 
assignments."  In  considering  the  fonn  of  the  copy  affidavit, 
it  must  be  borne  in  mind  that  it  is  only  a  copy  of  a  lost  paper, 
probably  not  entirely  accurate  or  precisely  like  the  original 
which  was  lost,  and  proper  allowance  must  be  made  on  that 
account.  It  is,  I  think,  in  substance,  according  to  the  statute, 
by  all  reasonable  rules  of  interpretation  and  the  authorities, 
and  not  liable  to  any  objection  upon  the  ground  stated. 

The  assignments  of  the  judgments  were,  I  think,  sufficiently 
proven,  being  duly  verified  by  affidavit  of  the  redeeming  cre- 
ditor, as  required  by  that  statute.     Slight  variations  are  not 
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regarded  as  fatal.  (See  ex  parte  Newell,  4  Hill,  608;  Ayles- 
worth  V.  Browriy  10  Barb.,  167.) 

The  copy  certificate,  the  original  of  which  was  produced 
upon  the  argument,  in  connection  with  the  sheriffs  deed, 
establishes  that  the  affidavit  and  the  accompanying  papers  were 
properly  presented  to  and  left  with  the  sheriff  as  required  by 
law. 

It  is  not  important  as  to  all  of  them,  as  we  have  seen,  if 
one  of  the  judgments  was  properly  certified  and  the  assign- 
ment duly  executed;  but  I  am  inclined  to  think  that  the 
assignment  by  the  cashier  of  the  Bank  of  Whitestown  was 
duly  executed.  The  cashier's  authority  will  be  presumed, 
unless  the  contrary  appears.  {Bank  of  Vergennes  v.  Warren^ 
7  Hill,  91.)  The  assignments  were  sufficiently  verified  by 
the  oath  of  the  claimant,  and  it  was  not  necessary,  I  think, 
that  they  should  be  filed  in  the  county  clerk's  office. 

No  other  objections  are  made  to  the  validity  of  the  redemp- 
tion papers  which  require  remark. 

It  may  be  added,  that  the  original  sheriffs  certificate  to 
Thomson  (a  copy  of  which  is  referred  to  in  the  case)  is 
produced  upon  the  argument,  and  by  statute  is  prima  facie 
evidence  of  the  facts  therein  stated.  (3  K.  S.,  5th  ed.,  656,  §§ 
84,  85.)  The  I'egularity  of  the  proceedings  to  redeem  is  also 
to  be  presumed  from  the  recitals  in  the  sheriffs  deed.  {Hart- 
well  V.  JRooty  19  Johns.,  345.)  The  right  to  introduce  docu- 
mentary evidence  upon  the  argument  is  abundantly  established 
by  authority.  (2  Johns.,  46 ;  5  Wend.,  535 ;  13  Wend.,  524.) 
If  the  defendant  had  rested  his  case  after  the  introduction  of 
the  sheriffs  certificate  and  deed,  his  title  would  have  been 
established  without  the  redemption  papers,  until  there  was 
some  rebutting  testimony.  The  secondary  evidence  as  to  the 
redemption  proceedings  would,  therefore,  have  been  super- 
fluous. 

There  is  no  force  in  the  objection  that  the  redemption  was 
void  because  it  was  made  out  of  the  county  of  Madison,  where 
the  premises  were  situated  and  sold.  The  statute  provides 
that  redemptions,  made  '^  on  or  after  the  last  day  of  the  fifteen 
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months,"  «  *  *  «  qIibM  be  made  at  the  sherifPs 
office  of  the  county  in  which  the  sale  took  place.*'  (3  R.  S., 
5th  ed.,  656,  §  82 ;  Gilchrist  v.  Comfort,  34  N.  Y.,  235.) 
The  redemption  here  was  not  on  or  after,  but  before  tlie  last 
day,  and  therefore  it  was  not  made  in  violation  of  the  pro- 
visions of  the  statute  cited. 

The  oflFer  to  prove  a  release  from  Gerrit  Smith  to  tlie 
plaintiff  was  properly  overruled.  The  consideration  upon 
which  the  release  was  to  be  given  had  en|;irely  failed.  The 
bond  and  mortgage  which  was  to  have  been  executed  was  not 
given,  and  hence  it  is  apparent  that  the  release  from  Smith 
never  became  valid  and  effectual. 

Nor  was  the  lien  of  the  Thomson  judgments,  for  the  pur- 
pose of  redemption,  affected  by  the  homestead  exemption 
claimed  by  the  plaintiff.  They  were  rendered  before  the 
sale  of  the  real  estate  upon  the  Smith  judgment,  and  the 
statute  authorizes  a  redemption  by  any  creditor  or  assignee 
'^  having  a  judgment  rendered  at  any  time  before  the  expira- 
tion of  fifteen  months  from  the  time  of  the  sale.  (3  R.  S., 
5th  ed.,  652,  §  67.)  The  judgment  or  judgments  upon  which 
the  redemption  was  claimed  to  have  been  made  were  clearly 
within  the  statute.  While  the  act  suspended  a  sale  upon  an 
execution,  and  prevented  Thomson  from  selling  by  virtue  of 
these  judgments,  it  did  not  interfere  with  his  right  to  redeem 
from  the  purchaser  upon  a  sale  upon  a  judgment  docketed 
prior  to  the  recording  of  the  notice  of  exemption.  (S.  L.  of 
1850,  chap.  260 ;  Smith  v.  BraokeU,  36  Barb.,  571 ;  AUen  v. 
Cooky  26  id.,  374-378.)  In  construing  this  statute  we  are  not 
at  liberty  to  extend  its  provisions  beyond  its  plain  intent,  and 
as  the  title  passed  to  Smith  after  the  expiration  of  a  year, 
subject  to  the  creditor's  right  of  redemption,  and  such  redemp- 
tion was  made  by  Thomson,  under  whom  the  defendant 
claims  title,  the  plaintiff  had  no  right  to  recover.  There  was 
no  error  upon  the  trial  and  the  judgment  must  be  affirmed, 
with  costs. 

Judgment  affirmed. 
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Matthew  H.  Livinoston  v.  John  W.  PErnoRBW  and  others. 
(QsNERAii  Tebx,  Thibd  Dsfabtment,  Notkmber,  1873.) 

An  assignment  running  in  the  name  of  J.  P.,  receiver,  &c.,  and  signed 
'*  J.  P.,  receiver,"  contained  a  covenant  that  the  assigned  clidms  were 
due  and  unpaid.  BM^  that  J.  P.'s  intention  was  to  covenant  officially, 
not  individually. 

Otherwise  the  intent  to  make  a  personal  covenant  should  have  been 
expressed. 

Whether  a  receiver  may  not  covenant,  as  receiver,  that  claims  are  due  and 
unpaid,  qitere. 

Having  so  covenanted,  however,  he  is  not  liable  personally  on  his  covenant* 

Cases  in  which  executors,  administrators  and  trustees  have  been  held  per- 
sonally liable  upon  their  covenants,  distinguished.    (Per  Millbr,  P.  J.) 

Whether  the  covenant  made,  without  prior  agreement  therefor,  on  giving 
a  written  assignment  of  the  claims,  and  after  the  sale  and  the  delivery  of  a 
biU  of  sale,  without  new  consideration,  is  supported  by  any  considera- 
tion, ^uen. 


UuiBC. 
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Motion,  by  the  plaintiff,  for  a  new  trial  npon  a  case,  and 
exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term. 

The  action  was  brought  against  the  defendants  to  recover 
the  amount  of  a  judgment  alleged  to  have  been  sold  by  the 
defendant,  as  receiver.  The  cause  was  tried,  at  the  Albany 
Circuit,  before  the  Hon.  William  L.  Lbabnrd  and  a  jury,  in 
January,  1S72.  It  appeared  that  upon  the  trial  on  the  20th 
of  January,  1866,  John  Pettigrew,  then  deceased,  was 
appointed,  by  this  court,  receiver  of  the  Central  Bank  of  the 
city  of  New  York. 

On  the  12th  of  June,  1866,  he  proceeded  to  advertise  for 
sale,  by  auction,  all  the  personal  estate  of  the  bank. 

On  the  24th  of  Jaly,  1866,  the  sale  took  place,  when  the 
plaintifTs  agent  attended  and  bid  off,  in  the  name  of 
the  plaintiff,  twenty-two  judgments  against  different  indi- 
viduals for  the  sum  of  $169,  which  was  then  paid,  by  cash 
'  and  check,  and  a  bill  of  sale  was  then  executed  and  a  receipt 
given  by  and  in  the  name  of  Benjamin  P.  Faircliild,  the 
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auctioneer.  The  judgment  in  this  case,  with  two  other  items, 
was  bid  off  for  two  dollars ;  and  afterward,  and  on  the  15th 
of  August,  1866,  the  agent  called  on  John  Pettigrew  and 
he  executed  an  assignment,  which  was  as  follows. 

"  I,  John  Pettigrew,  of  the  city  of  New  York,  receiver  of 
the  Central  Bank  of  the  said  city  of  New  York,  in  conside- 
ration of  the  sum  of  $169,  to  ine  in  hand  paid  by  Matthew 
H.  Livingston,  of  the  city  of  Albany,  as  such  receiver  have 
sold  and  transferred  to  the  said  Matthew  H.  Livingston  and 
to  his  use  and  benefit  the  several  judgments  and  claims  men- 
tioned and  set  forth  in  the  annexed  bill  of  sale  of  Benjamin 
P.  Fairchild,  auctioneer,  of  the  city  of  New  York,  bearing 
date  the  24th  day  of  July,  a.  d.  1866,  made  by  and  under 
my  direction,  as  such  receiver  aforesaid,  to  the  said  Matthew 
H.  Livingston,  and  I  hereby  covenant  that  the  said  several 
judgments  and  claims  are  due  and  unpaid. 

"  In  witness  whereof,  as  such  receiver,  I  have  hereunto  set 
my  hand  and  seal,  this  15th  day  of  August,  a.  d.  1S66. 

"JOHN  PETTIGREW  [l.  s.], 
C^^'ciSS^Sd:-  ^T  "  Beceiverr 

On  the  27th  of  August,  1866,  the  sale,  by  the  receiver,  was 
confirmed  by  an  order  of  this  court  and  a  dividend  made  of 
the  proceeds  and  the  estate  soon  afterward  settled  up. 

And  on  the  6th  of  September,  1867,  an  order  was  made 
confirming  a  report  of  the  receiver  and  discharging  him 
and  his  sureties  from  further  duties  or  liabilities  under  the 
receivership. 

The  claim  of  the  plaintiff  was  not  presented  till  three 
years  after  the  sale  and  one  year  after  the  death  of  John 
Pettigrew. 

The  auctioneer  testified  that  he  sold  only  the  right,  title 
and  interest  of  the  Central  Bank,  whatever  they  might  be, 
and  so  announced  at  the  time  of  the  sale. 

The  defendants  moved  for  a  nonsuit  upon  the  grounds: 

'^  1st.  That  the  instrument  in  question  purports  to  be  the 
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act  of  Pettigrew,  in  his  oflScial  character,  as  receiver,  and  his 
estate  is  not  liable  under  it. 

"  2d.  That  there  is  no  proof  of  an  order  of  the  court  author- 
izing a  sale  of  this  property. 

"3d.  That  the  assignment  introduced  is  without  considera- 
tion, the  annexed  schedule  and  the  bill  of  sale  showing  that 
the  sale  was  made  by  Fairchild,  and  that  no  new  considera- 
tion passed  when  the  assignment  was  executed. 

"4th.  Tliat  the  bill  of  sale  purports  to  be  a  transaction 
between  Fairchild  and  another,  which  was  completed  by  pay- 
ment upon  the  day  of  its  date.  The  assignment  is  nearly  a 
month  later  between  different  parties." 

Plaintiff's  counsel  requested  the  court  to  submit  the  case 
to  the  jury.  The  court  refused  so  to  do,  and  granted  the 
motion  for  nonsuit ;  to  both  of  which  rulings  plaintiff 
excepted. 

The  court  allowed  the  plaintiff  sixty  days  to  make  a  case, 
ordering  the  same  to  be  heard  in  the  first  instance  at  the 
General  Term. 

Exceptions  were  taken  by  plaintiff,  to  the  rulings  of  the 
court  in  the  admission  and  rejection  of  eWdence,  which  are 
referred  to  in  the  opinion. 

W.  S.  Hevet^OTj  for  the  plaintiff. 

A.  J.  ParheVy  for  the  defendants. 

Present — Miller,  P.  J.,  Pottee  and  Pabkeb,  JJ. 

By  the  Court — Milles,  P.  J.  I  think  the  nonsuit  was  pro- 
perly granted.  The  plaintiff  in  this  action  seeks  to  recover 
upon  the  covenant  of  Pettigrew,  whose  estate  the  defendants 
represent,  that  the  judgments  and  claims  assigned  were  due  and 
uilpaid.  The  assignment  is  stated  in  the  commencement  as 
that  of  "John  Pettigi'ew,  of  the  city  of  New  York,  receiver  ot 
the  Central  Bank,"  Ac,  and  was  signed  "  John  Pettigrew, 
Receiver."     It  is  therefore  apparent,  upon  the  face  of  the 
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instrnment,  that  all  which  Pettigrew  intended  to  do  was  to 
make  an  assignment  in  his  official  capacity ;  and  the  core- 
nant,  as  to  the  demands  being  due,  must  be  considered,  I 
think,  as  a  mere  act  as  receiver,  and  not  as  an  individual  act. 
Had  tlie  intent  been  otherwise,  then  a  clause  should  have 
been  inserted  that  he  covenanted  personallj,  or  to  that  effect 
As  none  such  appears  in  the  instrument,  and  it  plainly  shows 
on  its  face  that  the  whole  transaction  was  one  performed  by 
Pettigrew  as  an  officer  of  the  court,  this  is  the  only  fair 
interpretation  which  can  be  placed  upon  it. 

The  liability,  therefore,  if  any  was  incurred,  was  for  the 
estate,  upon  a  sale  of  its  effects ;  and  Pettigrew  not  only  had 
no  personal  interest  in  it,  but  he  did  not  assmue  any  in  the 
instrument  itself. 

If  the  covenant  is  valid,  as  the  act  of  the  receiver,  then  the 
remedy  would  be  against  the  estate  which  Pettigrew  repre- 
sented. 

A  receiver  is  an  officer  of  the  court  acting  under  its 
authority,  and  most  generally  by  its  order  and  direction,  and 
I  am  not  satisfied  that  it  would  be  entirely  beyond  the  scope 
of  his  powers,  in  some  cases,  to  covenant  that  a  certain  amount 
was  due  upon  an  obligation.  If  such  a  covenant  would  add 
to  the  price  of  personal  property  exposed  for  sale,  it  perhaps 
might  not  be  an  excess  of  authority  to  make  it,  in  view  of  the 
fact  that  it  would  materially  promote  the  interests  he  had  in 
charge. 

In  some  cases  it  might  become  highly  important  to  make 
representations  as  to  the  value  and  character  of  assets  in  bis 
hands,  which  would  render  him  liable,  officially  at  least,  and 
I  am  not  prepared  to  say  that  a  covenant  of  the  character  of 
the  one  contained  in  the  assignment  is  entirely  without 
authority  and  invalid. 

But  assuming  that  the  covenant  in  question  was  void  because 
the  receiver  exceeded  his  powers  and  that  it  did  not  bind  the 
estate,  the  question  arises,  whether  he  thereby  rendered  hint 
self  personally  responsible  for  a  breach  of  it.  I  am  inclined 
to  think  that  he  did  not,  and  that  the  instrument  itself,  show- 
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ing  that  the  act  was  done  as  receiver,  it  cannot,  under  any 
circumstances,  be  construed  as  u  personal  covenant. 

The  party  who  took  the  assignment  knew  all  about  its  con- 
tents as  they  appeared,  and  as  it  is  presumed  he  knew  the 
law,  it  is  fair  to  assume  he  knew  also  that  the  covenant  was 
void  upon  its  face,  if  such  was  the  law.  He  therefore  lias  no 
valid  grounds  for  claiming  that  he  has,  in  any  way,  been  mis- 
led or  deceived.  He  trusted  to  the  receiver  in  his  official 
capacity,  understood  that  he  acted  as  such,  and  upon  no  sound 
principle  can  it  be  claimed  that  under  such  circumstances  the 
receiver  should  be  personally  liable.  It  is  no  answer  to  this 
position  to  say  that  the  receiver  should  have  informed  him- 
self, before  the  sale,  whether  any  and  what  amount  was  due 
upon  the  judgment.  It  is  to  be  assumed,  in  the  absence  of 
any  proof  to  the  contrary,  that  he  acted  in  good  faith,  and  so 
long  as  he  only  acted  as  receiver  and  not  as  an  individual,  it  is 
also  to  be  presumed  that  the  purchaser  only  trusted  him,  and 
relied  upon  the  covenant  as  one  entered  into  by  him  in  his 
official  capacity. 

There  is  no  reported  case  which  holds  that  a  receiver  is 
liable  personally  upon  a  covenant  of  this  character. 

The  liability  of  an  executor  or  administrator  or  a  trustee, 
upon  a  covenant  as  such,  rests  entirely  upon  a  diiferent  prin^ 
ciple. 

An  executor  or  administrator  represents  an  estate,  while 
a  receiver  is  an  officer  of  the  court,  and  the  former  are  often 
made  liable,  because  their  agreements  import  a  considera- 
tion or  an  admission  of  assets  in  their  hands.  (2  Williams 
on  Ex'rs,  1515,  1516,  and  authorities  cited;  9  Wend., 
273 ;  13  id.,  557.)  So  where  an  executor  or  administrator 
submits  in  broad  terms  to  pay  whatever  shall  be  awarded, 
and  the  arbitrator  awards  that  he  shall  pay  a  certain  sum,  he 
is  personally  liable  to  pay  the  award,  whether  he  has  assets 
or  not.  (5  Term  Bep.,  7.)  This  is  for  the  reason  that  if  he 
thinks  fit  to  refer  generally  all  matters  in  dispute  to  arbitra- 
tion, without  protesting  against  the  reference  being  taken  as 
an  admission  of  assets,  it  will  amount  to  such  admission. 

Lansing — Vol,  VH.        52 
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(2  Ch.,  40 ;  see  also  1  Term,  691 ;  7  Term,  453.)  This, 
however,  may  depend  upon  the  terms  of  the  Bubmis- 
sion  and  also  of  the  award.  (5  Term,  6.)  An  administra- 
tor or  executor  is  only  liable  upon  a  note  given- fdr  the  debt 
of  the  deceased,  when  there  are  assets  or  forbearance  was  the 
consideration  of  the  note.  {Bank  of  Troy  v.  Topping,  9 
Wend.,  273.) 

In  this  State  it  never  has  been  held  that  they  are  liable, 
personally,  upon  a  covenant  in  their  representative  capacity. 

The  counsel  for  the  plaintiff  has  cited  some  cases  from 
other  States,  which  it  is  claimed  sustain  the  principle  that  an 
executor  or  administrator  may  render  himself  personally 
liable  upon  his  covenant. 

The  case  of  Sumner j  adm^r^  v.  WiUi-ams  (8  Mass.  E.,  162) 
is  relied  upon  as  upholding  this  doctrine.  In  this  case  the 
defendants,  as  administrators  under  the  license  of  the  court  to 
sell  the  real  estate  of  their  intestate  for  the  payment  of  his 
debts,  sold  an  equity  of  redemption  of  which  the  testator  was 
supposed  to  die  seized,  and  in  their  deed  they  covenanted, 
in  their  capacity  as  administrators,  that  they,  as  administra- 
tors, were  lawfully  seized  of  the  premises;  that  they  were 
clear  of  all  incumbrances  except  a  mortgage ;  that  they  had 
in  such  capacity  good  right  to  sell,  etc.,  and  that,  as  admin- 
istrators, they  would  warrant  and  defend  the  same,  etc. 
And  it  was  held,  by  a  divided  court,  in  an  action  against 
them  upon  the  covenant  of  warranty,  etc.,  after  an  eviction 
by.  a  paramount  title,  that  they  were  answerable  personally 
on  their  covenant.  Sedgwick,  J.,  delivered  an  able,  strong 
and  well  reasoned  opinion  against  the  liability  of  the  defend- 
ants ;  and  the  other  two  judges  placed  their  opinions  very 
much  upon  the  grounds  that  the  covenants  were,  from  their 
nature  and  the  circumstances,  peculiarly  of  a  personal  charac- 
ter. At  page  204,  Sewall,  J.,  says :  "  The  case  at  bar  is  an 
alleged  breach  of  an  express  personal  covenant,  annexed  to  a 
conveyance  of  an  interest,  valuable  in  legal  contemplation, 
of  a  value  acknowledged  by  the  consideration  received  for  it 
by  the  defendants,  for  which  their  conveyance  of  it  was  made.'' 
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Parker,  J.,  at  page  213,  sajs:  ^'Indeed,  there  are  certain 
covenants  in  this  deed  which  no  one  could  imagine,  for  a 
moment,  could  be  enforced  except  against  the  defendants  in 
their  private  capacity.  Such  is  the  covenant  that  they  were 
seized  in  fee  simple  of  the  estate  sold,  that  they  had  good 
right  to  sell." 

This  is  the  only  reported  case  which  goes  to  such  an 
extent;  and  the  others  which  are  cited  do  not  sustain  any 
such  doctrine.  If  it  be  applicable  to  an  administrator,  which 
there  is,  in  my  opinion,  strong  reason  to  doubt,  there  is  cer- 
tainly no  sufficient  reason  why  it  should  apply  to  a  receiver 
whose  powers  and  duties  are  of  entirely  a  different  character, 
and  wlio  acts  in  a  different  capacity.  The  reasons  for  uphold- 
ing the  liability  of  an  administrator  personally,  upon  cove- 
nants made  in  a  deed  given  under  the  especial  authority  of  a 
court  for  a  consideration  of  value,  have  no  application  to  an 
assignment  of  a  judgment  sold  by  an  auctioneer  at  a  receiver's 
sale,  without  any  condition  as  to  covenants,  and  where  it  is 
quite  apparent  that  a  personal  covenant  was  not  only  inap- 
plicable to  the  case  and  unwarranted  by  the  consideration 
paid  or  the  circumstances,  but,  as  the  testimony  shows,  was 
not  intended  or  contemplated  by  the  parties.  Even  if  the 
rule  contended  for  may  be  applicable  in  some  cases  to  the 
acts  of  administrators,  I  think  it  should  not  be  extended. 

I  entertain  considerable  doubt  whether  there  was  a  suffi- 
cient consideration  for  the  assignment  from  Pettigrew.  The 
sale  was  made  by  the  auctioneer ;  the  bill  of  sale  made  out 
in  his  name ;  the  assignment,  which  I  am  inclined  to  think 
was  not  necessary  to  perfect  the  title,  was  executed  more 
than  twenty  days  after  the  sale,  and  no  money  was  paid  to 
Pettigrew  personally.  What  he  received  was  as  receiver,  for 
the  benefit  of  the  estate.  Besides,  there  was  no  such  condi- 
tion attached  to  the  sale,  and  no  such  terms  made  or 
exacted. 

It  is  also  questionable  whether  the  damages,  if  any,  are  not 
merely  nominal ;  and  therefore  this  is  not  a  case  where  the 
court   should   grant   a   new   trial.      But,  passing  by  other 
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questions,  it  is  enough  tliat  the  receiver  was  not  personally 
liable,  to  sustain  the  nonsuit. 

The  decisions  of  the  court  upon  questions  of  evidence  are 
not  material,  if  I  am  right  upon  the  main  question  discussed. 
The  judgment  must  be  affirmed,  with  costs* 

Judgment  affirmed. 


Thb  Ancient  Crrr  Sportsman's  Club,  etc.,  Respondent,  t>. 

Pbteb  Millbb,  Appellant. 

(Qbneral  Tebm,  Tmird  Department,  Mabch,  1878.) 

The  act  of  1865  (chap.  868),  which  authorizes  incorporations  for  "  Socbl, 
gymnastic,  esthetic,  musical,  yachting,  hunting,  fishing,  hatting  or 
hiwf  ul  sporting  purposes,"'  does  not  allow  incorporations  for  the  purpose 
of  instituting  actions  to  recover  penalties  for  violations  of  the  game  laws. 

So  far  as  a  certificate  of  incorporation  under  the  act  expresses  such  an 
ohject,  it  is  unauthorized  and  void. 

The  authority  given  to  the  corporation  hy  the  act,  to  sue  and  be  sued,  is 
subject  to  the  qualification  that  it  is  in  relation  to  some  matter  within 
the  scope  of  the  statute  and  legitimate  purpose  of  the  organization. 

The  statute  (chap.  721,  L.  1871),  under  which  certain  penalties  may  be 
recovered  by  any  person  in  his  own  name,  eta,  does  not  confer  the 
power  to  prosecute  for  them  upon  corporationa 

This  is  an  appeal  by  the  defendant  from  a  judgment  of  the 
Schenectady  County  Court,  affirming  a  judgment  for  the  plain- 
tiff, rendered  in  the  court  of  a  justice  of  the  peace. 

The  action  was  brought  un^er  the  game  law  (chap.  721, 
Laws  1871),  to  recover  a  penalty  for  taking  fish  with  a  net  in 
the  Mohawk  river.  The  parts  of  that  law  which  are  appli- 
cable read  as  follows: 

"  §  25.  No  person  shall  kill  or  catch  any  fish  in  the  Mohawk 
or  Clyde  rivers,  *  *  *  \^j  ^^y  trap,  dam,  weir, 
net,  seine,  or  by  any  device  whatever,  other  than  that  of 
angling  with  hook  and  line,  or  with  a  spear,  under  a  penalty 
of  twenty-five  dollars  for  each  offence." 

"  §  38.  All  penalties  imposed  by  this  act  may  be  recovered, 
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with  costs  of  suit,  hy  any  peraon^  in  his  own  name,  before  a 
justice  of  the  peace,  in  the  countj  where  the  offence  was  com 
mitted  or  where  the  defendant  resides,  when  the  amount 
recovered  does  not  exceed  tlie  jurisdiction  of  such  justice." 

Plaintiff  is  a  society,  incorporated  under  chap.  368,  Laws 
1865,  and  its  objects  are  stated  in  the  certificate  as  follows: 
^^  Second,  The  business  and  objects  of  this  society  are  the 
enforcement  of  aU  existing  laws  and  ordinances  for  the  pre- 
servation of  game  am^dfish^  and  the  enactment  of  such  further 
local  legislation  as  may  still  further  advance  the  pleasures  of 
true  sportsmen  in  the  Mohawk  river  and  other  streams,  and 
in  the  woods  of  the  county,  and  socially  to  cultivate  the 
manly  exercises  of  rifle,  gun  and  rod." 

The  parts  of  the  act  under  which  plaintiff  was  incoi-porated, 
which  are  material,  are  as  follows : 

"  §  1.  Any  five  or  more  persons  of  full  age,  citizens  of  the 
United  States,  a  majority  of  whom  shall  be  also  citizens  of 
this  State,  who  shall  desire  to  associate  themselves  for  social, 
gymnastic,  esthetic,  musical,  yachting,  hunting,  fishing,  bat- 
ting or  lawful  sporting  purposes,  may  make,  sign  and  acknow- 
ledge, before  any  officer  authorized  to  take  the  acknowledgment 
of  deeds  in  this  State,  and  file  in  the  office  of  tha  Secretary  of 
State,  and  also  in  the  office  of  the  cl^rk  of  the  county  in 
which  the  office  of  such  society  shall  be  situated,  a  certificate 
in  writing,  in  which  shall  be  stated  the  name  or  title  by  which 
such  society  shall  be  known  in  law,  the  particular  business 
and  object  of  such  society,  the  number  of  trustees,  directocs 
or  managers  to  manage  the  same,  and  the  names  of  the  trus- 
tees, directors  or  managers  for  the  first  year  of  its  exist- 
ence, but  such  certificate  shall  not  be  filed,  unless  by  the 
written  consent  and  approbation  of  one  of  the  justices  of  the 
Supreme  Court  of  the  district,"  etc. 

^'  §  2.  Upon  filing  a  certificate  as  aforesaid,  the  persons 
who  shall  have  signed  and  acknowledged  such  certificate,  and 
their  associates  and  successors,  shall  thereupon,  by  virtue  of 
this  act,  be  a  body  politic  and  corporate,  by  the  name  stated 
in  such  certificate,  and  by  that  name  they  and  their  successors 
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shall  and  may  have  succession,  and  shall  he  persons  in  lav 
capable  of  suing  and  being  sued,"  etc. 

Upon  proof  of  defendant's  taking  of  fish,  by  a  net,  from  tlie 
Mohawk  river,  plaintiff  recovered  a  judgment  for  twenty-five 
dollars  in  the  court  of  a  justice  of  the  peace.  Upon  appeal 
by  the  defendant,  that  judgment  was  affirmed  by  the  County 
Court,  and  defendant  appeals  to  this  court. 

t/.  H.  Clute^  for  the  appellant. 

jK  TF.  Paige,  for  the  respondent. 

Present — ^Miller,  P.  J. ;  Daioels  and  Ingalls,  JJ. 

Ingalls,  J.  We  are  satisfied  that  the  plaintiff  was  not 
authorized  to  maintain  this  action,  for  the  reason  that  the 
statute  of  1865,  under  which  the  plaintiff  was  organized  as  a 
society,  does  not  authorize  the  formation  of  a  corporation  for 
any  such  purpose.  The  objects  for  which  such  a  society  may 
be  formed  are  specified  in  said  statute,  as  follows:  ''who 
shall  desire  to  associate  themselves  for  social,  gymnastic, 
esthetic,  musical,  yachting,  hunting,  fishing,  batting  or  law- 
ful sporting  purposes."  This  statute  was  amended  the  same 
year  (see  chapter  668  of  Laws  of  1865)  by  adding,  after  the 
word  "  social,"  the  words  i'  temperance,  benefit."  This  amend- 
ment docs  not  enlarge  the  statute  in  this  particular,  so  as  to 
affect  the  question  under  consideration.  The  statute  does 
not,  in  my  judgment,  either  directly  or  by  reasonable  impli- 
cation confer  the  power  to  organize  a  society  for  the  purpose 
of  instituting  actions  to  recover  penalties  for  a  violation  of 
the  game  laws.  No  such  purpose  is  defined  by  the  statute, 
and  it  is  quite  apparent  that  none  such  was  intended  by  the 
legislature.  A  corporation,  so  far  as  I  can  perceive,  might 
as  appropriately  be  organized  under  that  statute  to  enforce 
all  the  laws  of  the  State  of  New  York.  If  the  view  thus 
taken  is  sound,  it  follows  that  the  portion  of  the  certificate 
under  which  the  plaintiff  claims  authority  to  maintain  this 
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action  is  unauthorized  and  /Void.  It  does  not  aid  the  plaintiff 
that  the  statute  of  1865  authorizes  a  corporation  formed  under 
it  to  sue  and  be  sued,  as  that  provision  is  subject  to  the  quali- 
fication that  it  must  be  in  relation  to  some  matter  within  the 
scope  of  the  statute,  and  the  legitimate  purpose  of  the  organi- 
zation. It  is  worthy  of  notice  that  the  statute  of  1871,  chap- 
ter 721,  wliich  creates  the  penalty  sought  to  be  recovered, 
provides  as  follows:  "All  penalties  imposed  by  this  act  may 
be  recovered,  with  costs  of  suit,  by  any  person  in  his  own 
name  before  a  justice^^^  etc.  The  language  employed  does 
not  indicate  that  the  legislature  intended  to  confer  this 
power  to  prosecute  upon  a  corporation,  or  that  the  authority 
to  organize  a  society  for  such  a  purpose  existed.  We  abstain 
from  discussing  the  question  as  to  when,  and  under  what  cir- 
cumstances, a  corporation  will  be  regarded  as  a  person  for  cer 
tain  purposes.  The  objection  was  sufficiently  raised  by  the 
defendant  upon  the  trial :  1st.  By  objecting  to  the  introduc- 
tion of  the  certificate  of  incorporation  as  immaterial  and  irre- 
levant. 2d.  By  moving  for  a  nonsuit  on  the  ground  that  the 
plaintiff,  as  a  corporation,  had  no  legal  right  to  maintain  the 
action.  3d.  That  the  plaintiff  had  wholly  failed  to  make  a  case. 
The  defect  was  so  radical  and  complete  that  the  plaintiff's  case 
could  not  possibly  have  been  remedied  if  there  had  been  a 
njore  specific  statement  of  the  ground  of  objection  by-  the 
defendant. 

The  judgment  of  the  County  Court  and  of  the  justice  must 
be  reversed,  with  costs. 
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Christina  A.  Caryl  v.  Chauncet  P.  Williams  and  others. 
(Special  Term,  Schoharie  Countt,  February,  1878.) 

The  execution  and  delivery  of  a  mor^;age  in  payment  of  a  note  is  &  soffl- 
cient  consideration  to  support  an  agreement  to  discharge  the  note. 

An  assignment  of  the  mortgage,  so  received,  transfers  the  title  to  the  mort- 
gage debt 

Where  the  mortgage  was  given  by  a  married  woman  on  her  sepante 
estate  in  payment  of  her  husband's  note, — HM^  that  it  was  admissible 
to  show  the  consideration  of  the  note  to  have  been  money  borrowed  fix 
her,  and  employed  in  improving  the  mortgaged  property. 

An  answer  in  foreclosure,  alleging  the  invalidity  of  the  mortgage  in  suit, 
and  title  to  the  premises  under  a  subsequent  mortgage,  is  not  a  coonter- 
claim,  but  an  equitable  defence. 

An  answer  in  an  action  to  foreclose  a  mortgage,  that  it  is  of  no  binding 
effect  and  no  lien  upon  the  premises  described  in  the  complaint,  is  s 
statement  of  a  conclusion  unsupported  by  fiEicts,  and  unavailing. 

This  is  an  action  to  foreclose  a  mortgage  held  by  the  plain- 
tiff  as  the  assignee  thereof. 

W.  C.  Zamont  &  W,  H,  Young j  for  the  plaintiff. 
H.  8.  McCall  dk  H,  Krum^  for  the  defendant, 

Ingalls,  J.  In  the  month  of  November,  1867,  tiie  defend- 
ant, Christopher  Hetzel,  borrowed  of  W.  C.  Lamont  $600 
without  giving  any  security  therefor  at  the  time.  Subse- 
quently, and  in  June,  1868,  he  executed  a  note  for  the  monej, 
which  was  also  signed  by  John  C.  Caryl  as  surety,  payable 
to  said  Lamont,  who  transferred  the  same  to  Jerome  EIromer. 
On  the  16th  day  of  December,  1868,  a  mortgage  was  exe- 
cuted by  Maria  Hetzel  and  Christopher  Hetzel  to  said 
Kromer  to  secure  the  payment  of  $621.15,  being  the  amount 
originally  loaned  by  said  Lamont,  with  the  interest  thereon. 
The  land  embraced  in  such  mortgage  was  the  separate  pro- 
perty of  said  Maria  Hetzel,  who  is  the  wife  of  said  Christo- 
pher. The  mortgage  was,  on  the  28th  day  of  January,  1869, 
assigned  by  said  Jerome  Kromer  to.  the  plaintiff,  who  now 
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asserts  the  same.  The  defendant,  Williams,  chiiins  title  to  a 
portion  of  the  premises  described  in  said  mortgage,  acquired 
under  and  by  virtue  of  the  foreclosure  of  certain  mortgages 
executed  subsequent  to  the  mortgage  in  suit.  And  Wil- 
liams claims  that  the  plaintiff's  mortgage  is  ineffectual  as  a 
lien,  as  against  the  title  acquired  by  him  as  aforesaid.  The 
evidence  shows  that  tlie  money  procured  from  Lamont  was 
expended  by  Christoplier  Hetzel,  as  the  agent  of  his  said 
wife,  in  constructing  a  mill  upon  the  mortgaged  premises, 
and  in  payment  of  taxes  assessed  upon  said  premises.  That 
said  Christopher  was  the  agent  of  his  said  wife  in  managing 
her  property,  and  so  represented  himself  to  said  Lamont  when 
the  money  was  loaned  of  him ;  and  also  disclosed  to  said 
Lamont  the  purpose  to  which  the  money  was  to  be  devoted, 
viz.,  the  erection  of  said  mill.  That  at  the  time  the  mortgage 
was  executed  by  Mrs.  Hetzel,  the  purpose  for  which  it  was 
given  was  explained  to  and  understood  by  her,  and  she  exe- 
cuted the  same  for  the  purpose  of  satisfying  the  note  executed 
to  said  Lamont.  She  recognized  the  debt  as  her  own  to  pay, 
because  the  money  was  loaned  for  the  purpose  of  improving 
her  individual  property,  and  devoted  to  that  purpose  by  her 
husband,  as  her  agent,  and  with  her  knowledge  and  consent. 
The  note  was  satisfied  by  the  execution  of  the  mortgage. 
Such  was  clearly  the  understanding  and  intention  of  the 
parties,  and  the  note  would  have  been  surrendered  or  canceled 
but  for  the  fact  that  the  same  was  lost.  The  mortgage  was  a 
new  and  superior  security,  and,  hence,  constituted  a  sufficient 
consideration  for  the  agreement  to  discharge  the  note.  {Hiee 
V.  Deweyy  54  Barb.,  472.)  The  assignment  of  the  mortgage 
to  the  plaintiff  transferred  to  and  vested  in  her  the  ownership 
thereof.  {Hone  v.  FisJier^  2  Barb.  Ch.  R.,  560 ;  Severance 
V.  Griffithy  2  Lans.,  38.)  Parol  evidence  was  properly 
received  to  show  the  'consideration  of  the  mortgage,  and  the 
reason  why  Maria  Hetzel  created  a  lien  upon  her  separate 
property  to  satisfy  the  note.  In  investigating  a  subject  of 
the  nature  involved  in  this  controversy,  and  where  conflicting 
equities  are  sought  to  be  established,  great  latitude  of  exami- 
Lansinq — Vol.  VIL  53 
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nation  is  to  be  tolerated,  especially  bo  where  the  iutention  of 
the  parties  constitutes  an  important  subject  ot  inquiry.  It  ia 
quite  apparent  that  the  note  was  referred  to  in  the  mortgage 
with  a  view  to  show  the  consideration  of  the  mortgage,  and 
not  for  the  purpose  of  keeping  the  note  in  life.  The  defend- 
ant's counsel  insisted,  upon  the  trial,  that  the  answer  contaiDed 
a  counter-claim,  to  which  no  reply  had  been  interposed,  and, 
therefore,  the  defendant  was  entitled  to  judgment.  There 
are  two  answers  to  this  proposition:  First.  The  facts 
alleged  do  not  amount  strictly  to  a  connter-daim  which 
calls  for  a  reply.  The  portion  of  the  answer  which  the 
defendant  claims  to  be  a  counter-claim  amounts  simply  to 
an  equitable  defence,  and,  therefore,  no  reply  was  required. 
{Bates  T.  Rosekrandy  37  N.  Y.,  409 ;  Agate  v.  King^  17  Abb., 
159 ;  Ya%%ear  v.  Livingston^  13  N.  Y.,  249.)  Second.  If  it 
should  be  assumed  that  the  answer  amounted  to  a  counter- 
claun,  and  therefore  a  reply  was  necessary,  the  only  effect  of 
the  omission  to  reply  would  be  to  admit  the  facts  alleged, 
and  if  such  facts,  thus  admitted,  did  not  amount  to  a  defence, 
tlio  defendant  would  not  be  entitled  to  judgment.  I  am  of 
opinion  that  the  facts  alleged  do  not  constitute  a  defence  to 
the  action.    ( Van  Valen  v.  Zapham^  13  How.,  240.) 

The  following  allegation  contained  in  the  answer,  "  This 
defendant  is  informed  and  believes  that  the  mortgage  set 
forth  in  the  complaint  was  of  no  binding  force  and  effect, 
and  no  lien  upon  the  farm  and  premises  described  in  the 
complaint  herein,"  amounts  simply  to  the  statement  of  a 
conclusion,  without  facta  to  support  it,  and  is  therefore 
unavailing  to  the  defendant.  The  plaintiff  must  have 
judgment 
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Albebt  T,  Ditnhak,  Ex'r,  &c.,  v.  Albert  6.  Sage. 

(HEK68BLABR  COUNTT  SfECIAL  TeRM,  JuKB,  1871.) 

Under  section  101  of  the  Code,  before  1870,  when  the  exception  for  the 
benefit  of  married  women  was  stricken  out  by  amendment,  their  dis- 
ability under  the  statute  of  limitations  was  not  continued  after  death  in 
behalf  of  their  estates. 

Upon  a  married  woman's  decease,  as  the  statute  stood  when  that  amend- 
ment was  made,  her  representatives  had  the  usual  time  from  the  accru- 
ing of  a  debt  in  her  favor,  and  an  additional  one  year,  allowed  by  the 
last  clause  of  section  101,  in  which  to  bring  an  action. 

The  failure  of  an  appointment  of  executors  upon  an  estate  does  not  save 
the  running  of  the  statute  of  limitailona. 

Action  to  compel  specific  performance  of  a  parol  agree- 
ment, and  to  recover  an  amount  awarded  by  arbitrators. 

John  H.  TteynoJds^  for  the  plaintiff. 

W.  A,  BecLch^  for  the  defendant. 

Ingalls,  J.  Upon  the  argument  of  this  cause  the  respec- 
tive counsel  conceded  the  validity  of  the  award,  and  that  it 
embraced  the  entire  cause  of  action  contained  in  the  com- 
plaint. The  defendant's  counsel  insists  that  the  plaintiff 's 
cause  of  action  is  barred  by  the  statute  of  limitations.  This, 
therefore,  presents  the  only  question  to  be  determined.  The 
award  was  made  on  the  31st  day  of  August,  1857.  Mra. 
Dunham,  to  whom  the  $2,000  was  made  payable  by  the 
terms  of  the  award,  died  on  the  4th  day  of  Febniary,  1862. 
Letters  testamentary  upon  her  will  were  issued  to  the  plain- 
tiff on  the  6th  day  of  February,  1867.  This  action  was  com- 
menced on  the  18th  day  of  February,  1867.  Mrs.  Dunham 
was  the  wife  of  the  plaintiff  when  the  award  was  made,  and 
60  continued  until  her  death.  The  present  section  101  of 
the  Code,  from  the  time  of  its  adoption  in  1848,  as  section 
eighty-one,  up  to  May  6th,  1870,  when  it  was  amended  by 
striking  out  the  words  "^ot^r,  or  a  married  woman  **  con- 
tained the  last  mentioned  words,  which  created  a  disability 
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and  prevented  a  cause  of  action  possessed  by  a  married 
woman  from  becoming  barred  bj  the  statute  of  limitations. 
By  an  amendment  of  said  section  in  1851,  such  disability  was 
reduced  to  a  period  of  five  years.  The  amendments  took 
effect  from  the  time  they  were  adopted.  {J^ly  v.  IlolUm^  18 
N.  Y.,  596.)  When  the  amendment  of  1870  was  made,  this 
action  was  not  only  commenced,  but  partly  tried.  Upon  the 
facts  of  this  case,  with  the  law  applicable  thereto,  I  am  con- 
vinced that  the  cause  of  action  has  become  barred  by  the 
statute  of  limitations.  A  right  of  action  accrued  to  Mrs. 
Dunham  on  the  81st  day  of  August,^  1857,  the  date  of  the 
award,  which  she  was  at  liberty  to  assert  if  she  chose,  but 
not  compelled  to  during  coverture,  provided  that  did  not 
continue  beyond  five  years.  By  her  death  the  disability 
ceased,  and  her  representative  had  from  that  period  until  the 
expiration  of  seven  years  from  the  date  of  the  award  to  com- 
mence an  action,  which  embraced  the  ordinary  limitation  of 
six  years,  and  one  year  created  by  the  last  clause  of  section 
101  of  the  Code.  The  said  section  provides  as  follows: 
^'  The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencment  of  the  action  ;  except  that  the  period 
within  which  the  action  must  be  brought  Q^nnot  be  extended 
more  than  five  years  by  any  such  disability,  except  infancy ; 
nor  can  it  he  so  extended  in  any  case  longer  than  one  year 
after  euoh  dUahility  ceaeeeP  It  may  be  said,  that  by  such 
construction  no  advantage  is  gained  in  consequence  of  the 
disability  provided  by  the  statute.  So  it  seems  under  the 
circumstances  of  this  particular  case.  A  state  of  facts  can 
readily  be  conceived,  by  which  tlie  limitation,  but  for  the 
amendment  of  1870  striking  out  "  4.  Or  a  married  woman," 
would  be  extended  eleven  years.  I  am  unable  to  give  this 
statute  any  other  construction  and  give  effect  to  the  last  clause 
'  of  said  section  101.  I  do  not  think  the  fact  that  no  executor 
was  appointed  until  1867,  prevents  the  cause  of  action  from 
becoming  barred  by  said  statute.  Section  102  of  the  Code 
provides  as  follows :  "  If  a  person  entitled  to  bring  an  action 
die  before  the  expiration  of  the  time  limited  for  the  com 
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menceinent  thereof,  and  the  cause  of  action  sarvive,  an  action 
may  be  commenced  by  his  representatives  after  the  expira* 
tion  of  that  time,  and*  within  one  year  of  his  deaihP  This 
statute  applies  directly  to  the  case  under  consideration,  and 
it  became  the  duty  of  those  who  were  interested  in  the  cause 
of  action  to  see  that  her  will  was  proved  and  letters  tes- 
tamentary issued  within  the  year.  The  case  of  BucMin  v. 
Ford  (5  Barb.,  394)  is,  in  my  judgment,  clearly  distinguisha- 
ble from  this  case.  In  that  case  the  cause  of  action  accrued 
after  the  death  of  the  intestate,  and  this  distinction  is  recog- 
nized by  the  learned  judge  in  his  opinion.  The  letter 
addressed  by  the  defendant  to  Mrs.  Dunham,  and  which  is 
in  evidence,  does  not  contain  such  an  acknowledgment  of 
indebtedness,  or  promise  to  pay,  as  can  have  the  effect  to 
revive  or  continue  the  cause  of  action,  and  thereby  prevent 
the  statute  of  limitations  from  barring  a  recovery.  The 
defendant  must  have  judgment. 

Note. — See  this  decision  reTeraed  (2  Laos.,  451),  but  see  also  its 
affirmance  in  the  Court  of  Appeals. 


Seya  p.  Hickox,  Appellant,  v.  John  Thurstin,  Respondent. 
(Genssal  Tbbu,  Tnnu)  Defarticent,  Mat,  1872.) 

In  an  action  of  trespass  for  damage  done  by  cattle,  with  a  claim  for  taking 
the  cattle  from  plaintiffs  possession  after  he  had  them  in  custody,  as 
permitted  by  chapter  480,  Laws  of  1862 — HM^  error  to  charge  that  the 
jury  might  allow  as  damages  (if  they  found  for  the  plaintiff),  besides 
the  injury  to  crops,  &c.,  fifty  cents  per  head  for  the  animals  retaken. 

The  statute  allows  the  sum  provided  for  therein  as  compensation  for  the 
taking  and  also  for  pursuing  the  remedy  under  it. 

The  right  to  the  penalty  is  not  complete  until  sale  of  the  cattle. 

Accordingly  it  was  error  to  assume  that  the  plaintiff  would  haye  proceeded 
and  the  defendant  would  haye  appeared,  &c. 

This  was  an  action  brought  before  a  justice  of  the  peace 
of  the  town  of  Stockbridge,  in  Madison  county,  to  recover 
for  damage  sustained  by  the  plaintiff  by  reason  of  the  defend- 
ant's cattle  having  entered  upon  his  land  and  destroyed  his  corn 
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aud  wheat,  and  caused  other  damage.  Also  by  reasoa  of  the 
defendant's  unlawful  entry  upon  plaintifPs  land,  and  seizure 
of  the  cattle,  and  taking  them  by  force  from  the  plaintiff 
after  they  had  been,  a«  the  plaintiiF  claimed,  arrested  while 
thus  trespassing  and  were  in  his  custody,  pursuant  to  chapter 
459  of  the  Laws  of  the  State,  passed  in  1862,  as  amended  by 
chapter  814  of  the  Laws  of  1867,  and  by  ckapter  424  of  the 
Laws  of  1869.  The  case  was  tried  before  the  court  and  a 
jury.  Ko  proceedings  had  been  instituted  at  this  time  under 
the  law  in  question ;  and  the  proof  showed  that  the  defend- 
ant took  the  cattle  from  the  plaintiff's  pasture,  plaintiff  for- 
bidding him  to  do  so,  and  declaring  that  he  intended  to 
advertise  them.  At  this  time  the  defendant  offered  to  pay 
the  damage  which  his  cattle  had  done. 

The  justice  charged  the  jury,  among  other  things,  "  that  if 
they  found  from  the  evidence  that  defendant's  animals  had 
been  found  trespassing  on  the  lands  or  crops  of  the  plaintiff 
and  were  thereupon  seized  and  taken  into  custody  by  the 
plaintiff,  and  were  taken  from  the  plaintiff's  custody  by  the 
defendant  by  force  and  without  plaintiff's  consent,  they 
might  allow  to  the  plaintiff  as  damages,  besides  the  injury  to 
the  land  and  crops,  the  sum  of  fifty  cents  for  each  of  the  said 
animals ;  that  being  the  sum  allowed  by  law  to  the  plaintiff 
for  seizing  and  taking  the  same  into  his  custody." 

A  verdict  was  rendered  in  favor  of  the  plaintiff  for  seven 
dollars  and  ninety-two  cents  damages.  Judgment  was  entered. 

The  defendant  appealed  to  the  County  Court  of  Madison 
county,  and  that  court  reversed  the  judgment  of  the  Justice's 
Court,  upon  the  ground  that  the  justice  erred  in  his  charge 
to  the  jury,  and  judgment  was  perfected  accordingly;  from 
which  judgment  the  plaintiff  appeals  to  this  court. 

The  case  was  submitted  upon  printed  points. 

John  E.  Smithy  for  the  appellant. 
Shoecmft  dk  Brovm^  for  the  respondent. 
Present — Milleb,  P.  J.,  Pottbe  and  Pabkeb,  J  J. 
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Miller,  P.  J.  The  justice  was  clearly  wrong  in  charging 
the  jury  that  they  might  allow  the  plaintiff  as  damages, 
besides  the  injury  to  the  land  and  crops,  the  sum  of  fifty 
cents  for  each  of  the  animals ;  that  being  the  sum  allowed  by 
law  to  the  plaintiff  for  seizing  and  taking  the  same  into  cus- 
tody. The  plaintiff  claims  that,  inasmuch  as  the  cattle  were 
trespassing  on  his  lands,  he  had  a  right  to  seize  them ;  and  as 
soon  as  he  did  so,  he  had  a  vested  interest  to  the  amount 
stated  in  the  charge,  which  could  not  be  defeated  by  the  act 
of  the  defendant  in  taking  the  cattle  from  plaintiff's  custody. 
This  claim  is  founded  upon  the  provisions  of  chapter  459  of 
the  Laws  of  1862,  as  amended  by  chapter  814  of  Laws  of 
1867. 

Under  the  second  section  of  the  act  as  amended,  any  per- 
son has  the  right  to  seize  and  take  into  custody,  and  retain 
until  disposed  of  as  required  by  law,  any  animal  which  may 
be  trespassing  upon  premises  owned  or  occupied  by  him. 
Tlie  third  section  requires  that,  when  a  seizure  has  been  made, 
it  shall  be  the  duty  of  the  person  who  has  seized  the  animal  to 
make  a  complaint,  and  contains  specific  provisions  for  the 
issuing  of  a  summons,  its  service,  hearing  of  complaint,  and 
a  decision  ;  and  the  justice  is  authorized  to  adjudge  the  costs 
of  the  proceedings,  and,  in  addition,  is  required  to  allow  the 
party  or  officer  making  the  seizure,  among  other  sums,  for 
every  cow,  calf  or  other  cattle,  each  fifty  cents,  together  with 
the  actual  damages  sustained  by  the  party  by  reason  of  the 
trespass,  &c.  The  sum  named  cannot  be  collected  until  after 
a  sale  of  the  animals  out  of  the  proceeds  of  which  the  money 
may  be  realized.  The  fourth  section  of  the  act  provides  that 
any  owner  of  any  animal  which  shall  have  been  seized  may, 
at  any  time  before  the  justice  shall  proceed  to  the  hearing, 
demand  and  shall  be  entitled  to  the  possession  of  the  animal, 
upon  the  payment  of  the  sums  required  to  be  paid,  &c. ;  and 
if  the  owner  shall  not  have  appeared  on  the  return  day,  and 
shall  excuse  such  non-appearance,  and  shall  make  such 
demand,  at  least  three  days  before  the  time  appointed  for  the 
tfale,  he  ^'  shall  be  entitled  to  the  custody  and  possession  of 
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such  animal,  upon  paying  one-half  of  the  several  sums  above 
stated,"  &c. 

If  we  assume  that  the  plaintiff  was  justified  in  seizing  the 
property,  there  are  several  serious  objections  to  a  recovery 
of  tlie  fifty  cents  a  head  for  the  cows  in  this  action : 

Firat.  The  plaintiff  only  became  entitled  to  the  fifty  cents 
by  a  judgment  of  the  court  after  a  complaint  had  been  made 
to  the  justice.  Until  a  complaint  was  made,  there  was  no 
lawful  proceeding  under  the  statute,  and  no  power  to  adjudge 
that  the  plaintiff  was  entitled  to  the  sum  named.  If  the 
plaintiff  had  chosen  to  abandon  his  claim  under  the  statute, 
and  had  made  no  complaint,  then,  of  course^  no  such  amount 
could  be  recovered  in  that  form»  and  I  think  he  was  not 
entitled  to  it  in  a  distinct  action.  The  statute  means  that  he 
shall  be  entitled  to  the  sum  provided,  when  and  after  he  has 
acted  under  its  provisions,  as  a  compensation  and  indemnity 
for  the  seizure,  and,  no  doubt^  for  the  trouble  incurred  by 
seeking  a  remedy  in  this  manner.  Until  this  was  done,  he 
had  no  right  to  the  amount,  and  had  not  performed  the  act 
required  to  entitle  him  to  any  specified  amount. 

Second.  The  plaintiff  could  not  obtain  the  money  until 
after  a  sale  of  the  animals ;  and,  until  a  sale  was  had,  his 
right  to  it  was  not  perfect  and  complete.  As  this  was  indis- 
pensable before  the  plaintiff  could  receive  the  money,  it  is 
difficult  to  see  how  a  recovery  can  be  had  by  an  action  until 
a  sale.  It  is  no  answer  to  say  that  the  damages  could  be 
recovered  without  a  sale,  and,  therefore,  the  fifty  cents  for 
each  of  the  animals  was  also  recoverable  because  the  latter 
sum  could  only  be  recovered  by  virtue  of  and  in  pursuance 
of  the  statute. 

Third.  As  the  owner,  in  case  he  did  not  appear,  had  a 
right  to  excuse  his  default  to  the  justice,  and,  if  he  did  so 
satisfactorily,  to  demand  the  cattle  three  days  'before  a  sale, 
and  was  entitled  to  the  same  upon  the  payment  of  twenty- 
five  cents  for  each  one,  it  cannot  be  claimed,  I  think,  that 
fifty  cents  was  due  the  plaintiff  for  each  one  of  them.  To 
entitle  him  to  such  an  amount,  we  must  not  only  as6ume 
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that  the  plaintiff  could  have  instituted  proceedings  under  the 
statute,  but  that  the  defendant  would  have  appeared  in  the 
proceedings  before  the  justice;  or,  if  the  defendant  did  not 
appear,  that  lie  would  not  have  excused  his  non-appearance, 
as  he  had  a  right  to  do  under  the  statute,  so  as  to  entitle  him 
to  the  possession  of  the  animals  upon  the  pa^^ment  of  the 
•  smaller  instead  of  the  larger  sum,  and  have  paid  the  same. 
The  amount  recognized  by  the  charge  of  the  justice  depends 
upon  what  might  or  would  have  been  done  in  case  the 
defendant  had  not  taken  possession  of  the  animals.  This  is 
hypothetical,  and  rests  upon  mere  conjecture.  It  is  not 
enough  that  the  plaintiff  had  a  right  to  institute  the  proceed- 
ing,  and  was  prevented  from  doing  so  bj  the  act  of  the 
defendant ;  and  it  is  not  to  be  presumed,  for  this  reason,  that 
everything  was  done  by  the  plaintiff  that  was  necessary. 

In  actions  of  this  character,  the  damages  to  be  recovered 
must  be  the  legal  and  natural  consequence  of  the  act  com- 
plained of.  This  must  be  proximate  and  direct,  and  not  so 
remote  and  contingent  as  to  rest  upon  mere  speculation. 
This  rule  was  violated  by  the  charge,  and  the  recovery  can- 
not be  sustained.  The  judgment  of  the  County  Court  was 
right  and  must  be  affirmed  with  costs. 

Judgment  affirmed. 


Adelaidb  Brink,  Kespondent,  v.  Joel  Gould,  Appellant. 
(General  Term,  Third  Department,  May,  1872.) 

Where  the  owner  of  two  heifers  (at  her  residence  on  the  premises  where 
the  heifers  were)  told  the  plainttfT,  her  daughter,  that  she  might  have 
whichever  one  of  them  she  wanted,  the  cattle  not  being  present,  the 
plaintiff  not  living  with  her  mother  and  no  other  possession  or  deliveiy 
made, — Held,  that  there  was  no  deliveiy  or  acceptance  constituting  a 
valid  gift. 

Kor  was  the  intended  gift  rendered  valid  by  the  subsequent  Joint  occupa- 
tion and  management  of  a  fiirm  upon  which  the  cattle  were  pastured 
with  other  stock  for  their  common  1)enefit. 

Lansing — Vol.  VIL  64 
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This  action  was  brought  in  a  Justice's  Court  to  recover 
the  value  of  a  cow,  which  plaintiff  claimed  to  have  been 
wrongfully  and  unlawfully  taken  by  the  defendant. 

The  defendant  denied  every  allegation  of  the  complaint, 
and  the  plaintiff's  ownership  and  the  right  of  possession. 
The  answer  also  alleged  that  the  plaintiff  came  rightfully  into 
possession  of  the  cow  by  virtue  of  a  mortgage  from  James  * 
B.  Brace,  the  plaintiff's  father,  to  James  B.  Baleh,  and  the 
sale  and  delivery  of  the  cow  to  pay  the  mortgage. 

The  case  was  tried  before  the  justice  and  a  jury,  a  verdict 
rendered  in  favor  of  the  plaintiff.  The  defendant  appealed 
from  the  judgment  to  the  County  Court  of  Tioga  county, 
and  upon  a  re-trial  there  a  verdict  was  found  in  favor  of  the 
plaintiff  for  seventy-four  dollars  and  ninety  cents.  At  the 
close  of  plaintiff's  testimony  a  motion  was  made  for  a  non- 
suit upon  the  ground,  among  others,  that  there  was  no  valid 
gift  of  the  property  to  the  plaintiff,  which  motion  was  denied 
and  the  defendant  duly  excepted.  The  material  facts  are  set 
forth  with  sufficient  particularity  in  the  opinion.  A  judg- 
ment was  entered  on  the  verdict.  A  motion  was  made  for  a 
new  trial  and  denied  by  the  County  Court,  and  the  defendant 
appealed  to  the  General  Term  of  the  Supreme  Court. 

Charles  A.  Clarh^  for  the  appellant. 

Charles  A.  Munger^  for  the  respondent. 

Present — Miller,  P.  J.,  Potteb  and  Parkeb,  JJ. 

Miller,  P.  J.  Delivery  is  essential  to  the  validity  of  a 
parol  gift.  Without  a  delivery,  title  does  not  pass,  and  a 
mere  intention  or  naked  promise  to  give,  without  some  act  to 
pass  the  property,  is  not  a  gift.  (2  Kent's  C,  438.)  The 
donor  must  part  not  only  with  the  possession  but  with  the 
dominion  of  the  property.  (Id.,  439.)  And  the  gift  is  only 
perfect  and  irrevocable  by  delivery  and  acceptance.  (Id., 
140 ;  see  also  Grangiac  v.  Afden^  10  Johns.,  296 ;  Ilunting' 
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ton  V.  Gibnore,  14  Barb.,  246 ;  Woodruff  v.  Cooky  25  id.,  512 ; 
Harms  v.  ClarTc^  3  Come.,  113.) 

The  principles  laid  down  are  quite  familiar;  and,  appljing 
them  to  the  facts  presented  in  the  case  at  bar,  I  am  unable 
to  see  how  the  plaintiff  can  recover,  and  am  inclined  to  think 
that  the  court  were  in  error  in  refusing  the  motion  made  by 
the  defendant  for  a  nonsuit.  The  plaintiff  claimed  the  pro- 
perty as  a  gift  from  her  mother.  It  appeared  upon  the  trial 
that  the  plaintiff's  mother  was  the  owner  of  two  heifers ;  and 
that  in  the  month  of  February,  1867,  in  a  conversation  with 
the  plaintiff  at  the  mother's  residence,  where  the  heifers  were, 
she  told  the  plaintiff  that  she  could  have  whichever  one  of 
the  lieifers  she  wanted.  No  response  was  made  to  this.  The 
heifers  were  not  present,  and  no  designation  was  made  by 
the  plaintiff  of  either  of  them  at  that  time  or  at  any  future 
period.  The  plaintiff  did  not  live  at  home,  but  was  away 
teaching  school,  and  did  no  act  to  take  possession  of  the 
heifer  claimed  to  have  been  given.  The  plaintiff  neither 
received  nor  did  her  mother  deliver  the  property  to  her  at 
the  time  the  alleged  gift  is  claimed  to  have  been  made. 
There  was  no  acceptance  and  delivery,  as  the  law  requires ; 
and  there  is  no  testimony  in  the  case  from  which  the  infer- 
ence may  be  drawn  that  the  plaintiff  selected  and  accepted 
the  property  in  controversy.  The  subsequent  acts  do  not,  in 
my  opinion,  establish  or  tend  to  prove  any  facts  which  obvi- 
ate the  difficulty.  The  plaintiff  was  soon  afterward  mar- 
ried ;  and,  in  the  month  of  March  following,  her  husband 
and  father  and  mother  made  a  contract  for  a  farm,  to  which 
the  father  and  mother  removed  with  the  two  heifers  and 
other  stock  which  had  remained  in  their  possession;  and 
about  the  first  of  April  the  plaintiff  and  her  husband  also 
came  there.  The  farm  was  then  worked  by  the  plaintiff's 
husband  and  her  father  and  mother  jointly ;  and  in  April, 

1868,  the  plaintiff's  father  executed  a  chattel  mortgage  upon 
the  heifer  and  orther  property  imder  which  the  defendant 
claims  title,  and  took  the  same  in  the  month  of  January, 

1869.  During  the  period  that  tlie  plaintiff  and  her  husband 
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were  in  possession  of  the  farm,  with  her  father  and  mother, 
she  exercised  no  distinct  act  of  ownership  over  the  property, 
nor  made  any  special  claim  of  title  to  it.  It  was  then  the 
same  as  other  stock ;  and  there  is  no  evidence  of  a  delivery 
of  the  property  to  her  alone,  or  that  she  specially  claimed  it 
Certainly,  there  was  no  such  delivery  as  the  law  requires  to 
establish  a  gift.  There  is,  in  fact,  nothing  in  this  case  to 
show  any  change  in  the  possession  of  the  property  after  the 
alleged  gift,  except  the  fact  that  plaintiff  and  her  husband 
worked  the  farm  in  conjunction  with  her  fatlier  and  mother. 
This  is  not  sufficient  to  make  out  a  valid  gift,  or  to  raise  an; 
question  of  fact  for  the  jury  upon  that  subject. 

Some  other  questions  are  made ;  but  as  there  was  error, 
for  the  reasons  stated,  in  refusing  the  mot'i^n  for  a  nonsuit,  it 
is  not  necessary  to  discuss  them. 

Judgment  and  order  appealed  from  reversed  and  a  nev 
trial  granted,  with  costs  to  abide  the  event. 


^  ^^  Jahes  FiiRLET,  as  Administrator  of  Jambs  Farley,  Jr., «. 

^^.  **^  John  McConnell  et  al. 

(Gbnsbal  Term,  Third  DsPARTMSirr,  Mat,  1872.) 

It  will  be  assumed,  in  favor  of  an  administrator's  bond,  which  requires 
obedience  to  all  orders  ^  of  the  county  judge,"  that  no  provision  litf 
been  made  (Const,  art.  6,  §  15)  for  a  separate  surrogate  in  the  county. 

The  court  will  take  judicial  notice  of  the  population  of  counties  and  the 
public  officers  therein. 

The  administrator's  bond  is  not  defective,  because  the* 'county  judgels 
named  in  it,  in  counties  where  the  Judge  is  also  surrogate. 

Or,  if  defective,  the  intent  being  manifest,  the  court  will  relieve  against  il 
It  is  sufficient  if  the  bond  conform  substantially  to  the  statute. 

[n  the  absence  of  proof  it  will  be  assumed  that  the  surrogate  made  the 
proper  examination  as  to  the  manner  of  the  intestate's  death ;  and  this 
is  so,  although  the  petition  does  not  affirmatively  show  that  fact 

The  statute  which  requires  the  surrogate  to  ezamine^e  applicant  for  th« 
letters,  as  to  the  time,  &c.,  of  death,  is  merely  directory.    (Per  Mn^Lis, 

P.  J.) 
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Letters  of  administration  being  in  due  form  and  regular  upon  their  face, 
confer  authority  upon  the  administrator  and  are  not  questionable  in  a 
collateral  action. 

The  action  was  for  negligence,  and  tried  at  the  Chemung 
County  Circuit  in  October,  1871. 

The  defendants  were  contractors  for  the  construction  of  a 
sewer  through  Conongue  street,  in  the  city  of  Elmira,  in  one 
of  the  catch-basins  of  which  the  plaintiff's  son,  a  little  boy 
about  six  years  old,  fell  and  was  drowned.  Objections  were 
made  and  exceptions  taken  to  the  admission  of  the  petition, 
bond,  &c.,  on  the  appointment  of  the  plaintiff  as  administra- 
tor, as  stated  in  the  opinion.  The  jury  rendered  a  verdict 
in  favor  of  the  plaintiff,  for  $500  damages.' 

The  exception^of  the  defendants  w^re  ordered  to  be  heard 
in  the  first  instance  at  General  Term. 

Smith  and  nUl,  for  the  plaintiff. 

James  L.  Angle^  for  the  defendants. 

Present — Miller,  P.  J.,  Potiee  and  Paekeb,  JJ. 

Miller,  P.  J.  The  defendant's  counsel  presents  two 
objections  to  the  validity  of  the  plaintiff's  appointment  as 
administrator : 

First.  That  the  bond  was  defective,  inasmuch  as  it  is  con- 
ditioned that  the  plaintiff,  as  administrator,  shall  obey  ^'  all 
orders  of  tlie  county  judge  of  Chemung  county  "  instead  of 
the  "surrogate"  of  that  county. 

Second.  That  the  petition  for  letters  of  administration 
does  not  affirmatively  show  that  the  petitioner  was  examined 
touching  the  manner  of  the  deatli  of  the  intestate. 

As  to  the  first  objection,  the  fifteenth  section  of  the  sixth 
article  of  the  Constitution  of  the  State  provides  that  "  the 
county  judge  shall  also  be  surrogate  of  the  county ;  but,  in 
counties  having  a  population  exceeding  40,000,  the  legisla- 
ture may  provide  for  the  election  of  a  separate  officer  to  l)e 
Burrogate,"  &c.     The  county  judge  is  primarily  ex  officio  but- 
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rogate,  and,  I  think,  until  the  contrary  be  made  to  appear,  it 
must  be  assumed  that  he  was  surrogate,  as  the  Constitution 
provides,  and  that  the  county  of  Chemung  was  not  withia 
the  exception.  But  as  the  court  have  the  right,  I  think,  to 
take  judicial  notice  of  the  population  of  counties  and  of  their 
public  officers,  it  follows  tliat  the  county  judge  was  in  fact 
such  surrogate  who  issued  the  letters,  and  whose  orderB  the 
administrator  was  bound  to  obey.  Such  being  the  case,  the 
bond  was  not  defective,  and  in  effect  was  the  same  as  if  the 
surrogate  had  been  named  in  a  county  where  that  oiiice  was 
£lled  by  another  officer  and  was  distinct  and  separate  from 
the  office  of  county  judge. 

Even  if  there  Was  a  mistake  in  the  insertion  of  the  wrong 
officer,  as  the  intention  is  manifest  the  court  will  relieve 
against  it.  (  Wiser  v.  JSlachly^  1  John.  Ch.,  607.)  A  Btrict 
and  technical  conformity  to  the  statute  is  not  essential  to  the 
validity  of  the  bond,  and  it  is  sufficient  if  it  conform  mh- 
stantiaUy  thereto,  and  does  not  vary  in  any  matter  to  the 
prejudice  of  the  rights  of  the  party  to  whom  or  for  whose 
benefit  it  is  given.  (2  R.  S.,  556,  §33;  Supervisors  oj 
Sckoharie  v.  Pindur^  3  Lans.,  8,  11.) 

As  to  the  second  objection,  it  is,  I  think,  without  any 
foundation.  The  statute  provides  that,  before  any  letters  of 
administration  shall  be  granted,  ^'  the  fact  of  such  person's 
dying  intestate  shall  be  proved  to  the  satisfaction  of  the  sm^ 
rogate,  who  shall  examine  the  person  applying  for  such  let- 
ters on  oath,  touching  the  time,  place  and  manner  of  the 
death^'*  &c.  It  will  be  noticed  that  the  statute  does  not 
require  tliat  the  petition  should  show  the  '^  manner  of  the 
death ; "  and  for  anything  that  appears  such  examination  idat 
have  been  had  by  the  surrogate,  and  in  the  absence  of  any 
proof  to  the  contrary,  as  every  intendment  is  in  favor  of  a  judg- 
ment, the  legal  presumption  is  that  the  surrogate  performed 
his  duty.  I  am  also  inclined  to  think  that  the  statute  in  this 
respect  is  merely  directory,  and  a  failure  to  conform  to  its 
provisions  is  not  a  fatal  objection  to  the  validity  of  the  letters 
issued. 
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Independent  of  the  consideratiouB  presented,  I  am  also  of 
the  opinion  that  neither  one  of  the  objections  is  of  anj 
avail,  because  the  letters  of  administration  being  in  due  form 
and  regular  upon  their  face,  they  were  sufficient  to  confer 
authority  to  the  plaintiff  and  cannot  be  questioned  in  a  col- 
lateral action.  ( Vanderpod  v.  Van  Valkenhirg,  2  Seld., 
190 ;  7  Paige,  397 ;  3  B.  Ch.,  281.)  As  the  letters  have  been 
issued  by  an  officer  who  had  jurisdiction,  they  must  be  con- 
sidered as  valid  until  set  aside  by  a  competent  tribunal,  and 
are  not  open  to  an  impeachment  in  a  collateral  proceeding. 
They  were  j)rima  facte  sufficient,  and  cannot  be  disregarded 
without  a  judgment  of  a  competent  court  declaring  that  they 
are  invalid. 

No  error  is  manifest,  and  judgment  must  be  ordered  on 
the  verdict  for  the  plaintiff,  with  costs. 

Judgment  accordingly. 


The  Rochester,  Nunda  and  Pennsylvania  Bailboad  Com- 
pany, Appellant,  v.  Oeoeob  M.  Cuyleb  and  others, 
Commissioners,  &c.,  of  the  Town  of  Leicester,  in  the 
County  of  Livingston,  Respondents. 

8amb,    Appellant,  v.    Gomhissionebs    of    Mount   Mobbis, 

Respondents. 

(Gekeral  Tebh,  Fourth  Department,  1872.) 

CommissioDera  appointed,  pursaant  to  statute,  to  subscribe  for  stock  in  a 
raUroad  company,  on  behalf  of  a  town,  have  no  authority  to  bind  the 
taz-payere  of  the  town,  except  that  which  is  derived  from  the  petition 
presented  to  the  county  Judge  for  leave  to  make  such  subscription,  and 
firom  the  statute  which  authorized  such  petition. 

A  subscription  to  a  different  company  than  that  designated  by  the  petition 
or  for  a  larger  amount  of  stock  than  that  authorized  thereby,  is  void. 

IZUrf,  accordingly,  that  commissioners  appointed  to  subscribe  to  the  stocdc 
of  a  certain  railroad  company  had  no  power,  and  the  court  would  not 
compel  them  to  subscribe  for  stock  of  a  company  formed  by  the  con- 
solidation of  that  company  with  another  under  a  different  name  and 
having  different  tenninL 
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The  facts  are  fully  stated  in  the  opinion. 

Present — Mullin,  P.  J.,  Johnson  and  Talcqtt,  JJ. 

MuLLiN,  P.  J.  The  Eochester,  Nunda  and  PennsylvaDia 
Eailroad  Company  applies  to  this  court  for  an  order  requir- 
ing the  commissioners  appointed  by  the  county  judge  of  Liv- 
ingston county  to  subscribe  for  stock  in  the  name  of  said 
town  of  Leicester,  and  to  issue  bonds  in  payment  of  the  same 
to  the  amount  of  $40,000,  and  to  deliver  the  same  to  said 
company  or  deposit  the  same  in  the  Genesee  Kiver  National 
Bank. 

The  papers  read  on  the  motion  disclose  the  following  state 
of  facts:  On  the  12th  of  January,  1872,  the  northern  exten- 
sion of  the  Koehester,  Nunda  and  Pennsylvania  Eailroad 
Company  was  duly  incorporated  under  the  general  railroad 
act  passed  April  2d,  1850,  with  a  capital  stock  of  $900,000. 

In  February,  1872,  a  petition  signed  by  a  majority  of  the 
tax-payers  of  Leicester,  whose  names  appeared  on  the  last 
assessment  roll  of  said  town,  signed  a  petition  addressed  to 
the  county  judge  of  said  county  of  Livingston,  praying  the 
appointment  of  commissioners  to  subscribe  for  $40,000  of  the 
stock  of  said  railroad  company  and  to  issue  bonds  in  pay- 
ment of  the  same.  The  petition  contained  the  condition  that 
said  bonds  should  not  be  created  or  issued  by  said  town  of 
Leicester  until  so  much  of  the  Northern  Extension  railroad 
running  through  the  town  of  Leicester  and  connecting  tlie 
village  of  Mount  Morris  with  the  Central  railroad  in  the 
town  of  Caledonia  shall  be  completed  and  of  the  Central  gauge, 

Bartlett  L.  Cone,  George  M.  Cuyler  and  H.  W.  Seller  were 
appointed  commissioners  to  carry  into  effect  the  prayer  of 
said  petition.  After  such  appointment  was  made  the  said 
Northern  Extension  Eailroad  Company  was  consolidated  with 
the  Eochester,  Nunda  and  Pennsylvania  Eailroad  Company, 
and  the  Eochester,  Nundft  and  Pennsylvania  Extension  Eail- 
road Company,  and  the  new  company  formed  by  such  con- 
solidation was  called  the  Eochester,  Nunda  and  Pennsylvania 
Eailroad  Company 
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Tlie  commissioners  appointed  by  the  county  judge  refuse  to 
subscribe  for  stock  or  issue  bonds  on  the  grounds,  amongst 
others,  that  the  company  in  wliich  the  petitioners  authorized 
a  subscription  for  stock  no  longer  exists,  and  they  (the  com- 
missioners) have  never  been  authorized  to  subscribe  for  stock 
in  the  new  company. 

Tlie  commissioners  have  no  authority  to  bind  the  tax- 
payers of  their  town,  except  such  as  is  derived  from  the 
petition  and  the  statute  that  authorized  it  to  be  signed  and 
presented  to  the  county  judge. 

The  power  thus  given  is  to  subscribe  for  the  stock  or  bonds 
of  a  railroad  company  named  in  the  petition,  and  to  an 
amount  specifically  designated.  A  subscription  in  a  different 
company  or  for  a  larger  amount  is  simply  void. 

The  tax-payers  are  presumed  to  have  informed  themselves 
of  the  feasibility  of  the  route  over  which  the  road  for  whose 
stock  or  bonds  they  are  desired  to  subscribe  is  to  be  laid,  the 
business  that  it  will  probably  obtain,  the  character  of  the 
directors,  and  the  benefits,  pecuniary  or  others,  that  will  result 
fi-om  the  investment. 

It  cannot  be  known  that  consent  would  have  been  given  to 
the  subscription  for  stock  or  bonds  in  a  company  located 
upon  a  different  line  or  with  different  directors  or  having 
different  termini. 

To  permit  the  commissioners  to  subscribe  for  stock  or 
bonds  in  a  different  company,  other  than  the  one  designated 
in  the  petition,  is  to  disregard  wholly  the  wishes  of  the  tax- 
payers, and  to  bind  them  by  a  contract  into  which  they  never 
intended  to  enter. 

No  subscription  having  been  made  in  behalf  of  the  town 
of  Leicester  before  the  consolidation  of  the  companies  which 
form  the  new  or  consolidated  company,  it  is  not  bound  by 
the  agreement  of  consolidation  or  affected  by  the  laws  passed 
to  confirm  and  enforce  it. 

Upon  no  principle  can  the  commissioners  be  compelled  to 
subscribe  for  stock  or  bonds  in  the  new  company. 

The  motion  must  be  denied,  with  ten  dollars  costs. 

LiLNSING — ^VoL.  VII.  66 
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Benjamin  R.  Ellib,  Appellant,  v.  The  Village  of  Lowtille, 

Respondent. 

(General  Term,  Fourth  Department,  1872.) 

The  trustees  of  the  Tillage  of  Lowville,  incorporated  under  the  general  act 
for  the  incorporation  of  villages,  have  no  power  under  that  act  to  appro- 
priate the  moneys  raised  for  highway  purposes  to  making  or  repairing 
sidewalks  in  that  village. 

A  resolution  passed  by  the  inhabitants  of  that  village,  authorizing  the 
building  of  a  sidewalk,  which  specifies  no  sum  to  be  raised,  is  of  no 
validity,  as  such  a  resolution  is  expressly  prohibited  by  the  thirtieth  sec- 
tion of  the  general  law. 

Held^  however,  that  the  trustees  being  made  commissioners  of  highways 
by  the  amendment  to  the  charter  in  1866  (chap.  224),  they  are  bound  to 
make  repairs  out  of  the  highway  fund  to  a  sidewalk  where  its  condition 
is  such  as  to  endanger  the  safety  of  travelers ;  and  the  village  is  liable 
for  the  omission  to  make  such  repairs  to  any  person  injured  thereby. 

And  the  liability  of  the  village  is  affirmatively  established  by  proof  of  the 
charter  which  imposes  upon  the  trustees  the  duty  of  raising  moneys  fc^ 
highway  purposes,  as  it  will  be  presumed  that  they  discharged  their 
duty. 

The  onus  was  upon  defendant  to  show  that  they  had  no  fUnds. 

In  1864  the  village  of  Lowville  was  duly  incorporated 
under  the  general  act,  passed  in  1847,  regulating  the  incor- 
poration of  villages. 

By  section  28  of  that  act  (3  Stat,  at  Large,  794),  the  ele^ 
tors  of  a  village,  at  a  meeting  duly  called,  are  authorized,  by 
resolution,  to  direct  the  trustees  to  raise  by  tax,  upon  said 
village,  moneys  for  the  following  purposes,  amongst  others: 

7.  For  the  necessary  advances  for  making  and  repairing 
sidewalks,  in  cases  where  those  required  to  make  or  repair 
them  shall  neglect  or  refuse  to  do  so. 

8.  For  constructing  and  repairing  crosswalks. 

14.  For  highway  purposes,  where  such  village  shall  be  a 
separate  road  district;  and  no  other  mode  shall  be  prescribed 
by  law  for  raising  money  therein  for  highway  purposes. 

By  section  29  it  is  declared  that  no  tax  shall  be  voted  tc 
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be  raised  at  any  such  meeting,  imlesfi  the  notice  for  holding 
it  shall  specify  the  amount  and  object  of  the  tax. 

By  the  thirtieth  section  the  resolution  adopted  at  the 
meeting  must  specify  the  amount  of  the  tax,  and  the  objects 
to  which  the  money  raised  is  to  be  applied.  ' 

By  section  34  the  money  raised  for  any  specified  purpo&e 
cannot  be  applied  to  another. 

By  section  43  the  village  is  declared  incapable  of  contract- 
ing a  debt,  and  not  liable  for  debts  contracted  by  any  of  its 
ofiicers. 

By  section  45  the  electors,  at  any  meeting  duly  called,  may, 
by  resolution,  direct  the  trustees  to  cause  sidewalks  to  be 
made  or  repaired  on  any  road  therein ;  and  the  resolution 
must  specify  the  place  where  and  the  material  with  wliich 
such  walk  shall  be  made  or  repaired ;  and  to  render  valid 
such  a  resolution  the  notice,  by  which  the  meeting  is  called, 
must  state  that  such  a  resolution  will  be  proposed. 

By  section  46  the  expense  of  making  or  repairing  a  side- 
walk is  a  lien  on  the  land  in  front  of  which  it  is  laid ;  and 
the  trustees  are  required  to  give  the  owner,  if  a  resident  of 
the  town,  notice  of  the  time  and  manner  in  which  the  work 
is  required  to  be  done. 

By  section  47,  if  not  done  in  conformity  to  the  notice,  or 
if  the  owner  is  not  a  Resident,  the  trustees  are  authorir^ed  to 
do  the  work,  and  to  issue  a  warrant  for  the  collection  of  the 
expenses. 

And  if  the  collector  is  unable  to  find  property  out  of  which 
to  certify  the  tax  the  land  itself  may  be  leased. 

The  charter  of  Lowville  was  amended  in  1862  by  chapter 
77  of  the  Laws  of  that  year.  The  village,  together  with  cer- 
tain highways  leading  thereto,  were  declared  a  separate  road 
district;  and  the  trustees  were  made  commissioners  of  high- 
ways therein,  and  vested  with  all  the  powers  of  commission- 
ers of  highways  of  towns. 

This  act  was  amended  in  1866  (chapter  224  of  the  Laws  of 
that  year). 

Section  2  of  that  act  directs  the  trustees,  within  twenty 
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days  after  the  annual  election  in  said  village,  to  make  Qata 
tax,  and  according  to  the  statute  for  raising  highway  taxes  by 
commissioners  of  highways,  except  that  such  taxes  shall  be 
paid  in  money,  estimating  a  day's  work  at  one  dollar. 

They  are  required  to  issue  a  warrant  to  the  collector, 
requiring  him  to  collect  the  same  and  pay  it  to  the 
treasurer. 

Every  male  inhabitant,  of  tlie  age  of  twenty-one  years  and 
upward,  is  required  to  be  assessed  one  dollar  for  one  daj'B 
labor,  to  be  inserted  in  said  warrant. 

The  trustees,  in  assessing  the  highway  tax,  are  to  be 
governed  by  the  last  assessment  roll  of  the  town  of  Lowville. 

The  moneys  raised  for  highway  purposes  are  to  be  applied 
only  to  the  same  purposes  that  highway  labor  and  commnta- 
tions  thereof  may  be  used. 

The  manner  in  which  the  highway  taxes  are  assessed  in 
towns  is  regulated  by  the  Revised  Statutes.  (1  Stat,  at 
Large,  466,  §§  21,  22,  23.) 

Section  21  requires  each  overseer  of  highways  to  prepare  a 
list  of  the  names  of  the  taxable  inhabitants  in  his  road  dis- 
trict who  are  liable  to  work  for  the  highway. 

The  commissioners  are  required  (§  22)  to  make  out  a 
descriptive  list  of  all  non-resident  lands,  and  to  annex  thereto 
the  valuation  placed  upon  them  in  the  last  assessment  i-oU  of 
the  town. 

The  lists  prepared  by  the  overseers  are  (§  23)  to  be 
delivered  to  the  commissioners. 

They  are  then  (§  24)  to  ascertain  the  number  of  days' 
work  to  be  assessed,  which  is  to  be  at  least  three  times  the 
number  of  taxable  inhabitants,  to  which  is  to  be  added  one 
day  for  a  poll  tax,  against  each  taxable  male  inhabitant  of 
twenty-one  years  of  age  and  upward,  except  idiots,  &c.  &c. 

The  residue  of  such  days'  work  is  required  to  be  assessed 
on  the  real  and  personal  property  of  every  inhabitant  of  the 
town,  as  the  same  appears  on  the  last  assessment  roll  of  the 
town.  And  if,  after  such  apportionment,  there  shall  be  s 
deficiency  in  the  number  of  days'  work  determined  bv  the 
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commissioners,  such  deficiency  shall  be  assessed  on  the  pro- 
perty of  the  inhabitants. 

On  the  easterly  side  of  State  street,  in  the  said  village  of 
Lowville,  and  in  front  of  a  store  occupied  by  one  Jones,  there 
was  erected,  seven  years  since,  a  plank  sidewalk  within  the 
bounds  of  said  street,  which  had  become  out  of  repair  by 
reason  of  the  removal  or  destruction  of  one  of  the  planks 
thereof,  leaving  a  hole  about  a  foot  wide  and  two  inches 
deep,  and  several  feet  in  length. 

..  In  the  evening  of  the  1st  October,  1869,  the  plaintifE  was 
coming  out  of  the  store  of  said  Jones  and  stepped  into  said 
opening  and  sprained  his  ankle ;  by  reason  whereof  he  suf- 
fered pain,  and  was  put  to  expense,  and  was  unable  to  labor 
for  some  time. 

For  this  injury  the  action  was  brought. 

On  the  trial  the  plaintiff  proved  the  incorporation  of  said 
village,  and  the  acts  amending  its  charter,  the  passage,  by  the 
inhabitants  at  a  meeting  of  those  entitled  to  vote  taxes,  of  a 
resolution  ^^  to  build  a  sidewalk  on  either  side  of  State  street 
six  feet  wide  (where  necessary),"  the  defect  in  the  sidewalk, 
and  the  injury  caused  thereby. 

The  referee  ordered  judgment,  dismissing  plaintiff's  com- 
plaint, with  costs. 

Present — Mullxet,  P.  J.,  Johkbok  and  Taloott,  JJ. 

MuLLiN,  P.  J.  The  trustees  have  no  power,  under  the 
charter,  to  appropriate  the  moneys  raised  for  highway  pur- 
poses to  making  or  repairing  sidewalks  in  said  village.  The 
moneys  for  sidewalks  must  be  voted  by  the  inhabitants ;  those 
for  the  highways  are  to  be  raised  by  a  tax  on  the  taxable 
inhabitants. 

The  resolution  that  was  passed  by  the  inhabitants  is  of  no 
validity.  It  specified  no  sum  to  be  raised ;  and  without  such 
specification  it  is  declared,  by  the  thirtieth  section  of  the 
general  law,  to  be  void. 

Unless,  therefore,  the  trustees  are  liable  because  they  are 
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commissi onera  of  liighways,  or  the  repair  of  the  walk  could 
he  legitimately  done  ont  of  the  highway  fund,  the  corpora- 
tion was  not  liable  and  the  judgment  should  bo  affirmed. 

The  amendment  of  the  charter  of  1866  makes  the  trustees 
commissioners  of  highways ;  and  for  the  neglect  of  sui;h  trus- 
tees to  perform  their  duties  the  corporation  is  liable.  (Cases 
cited  infra.) 

It  is  the  duty  of  commissioners  of  highways  to  keep  them 
in  repair,  so  that  they  do  not  become  a  public  nuisance. 

But  this  liability  attaches  on  commissioners  in  towns  only 
when  they  are  shown  to  have  funds  in  their  hands  applicable 
to  such  purpose,  and  to  which  it  is  their  duty  to  apply  them. 
{Oarlinghouse  v.  Jacobsy  29  N.  Y.,  297 ;  Hover  v.  Oommu- 
Honers  of  Florida^  44  id.,  113.) 

But  in  incorporated  cities  and  villages,  wliose  common 
council  or  trustees  are  vested  with  the  powers  of  commis- 
sioners of  highways,  the  corporation  is  liable,  for  the  omission 
to  keep  the  streets  in  repair,  to  any  person  injured  thereby, 
although  they  have  no  funds  applicable  to  such  use. 

This  was  directly  held  in  Weet  v.  The  ViUage  of  Brock- 
port  (16  N.  Y.,  159),  in  note  to  case  of  Conrad  v.  The  Vil- 
lage of  Ithaca^  Hiscook  v.  Village  of  Plattshurghj  Ilines 
V.  City  of  Locltport  (5  Lansing,  16 ;  S.  C,  60  Barb.,  378). 

To  subject  the  corporation  to  liability  for  neglect,  the  duty 
must  be  imperative,  and  they  must  not  be  forbidden  to  raise, 
in  some  legitimate  way,  the  money  with  which  to  do  the 
work. 

If  the  work  omitted  in  this  case  is  to  be  considered  as  the 
repair  of  a  sidewalk,  within  the  meaning  of  the  sections  of 
the  general  law  relating  to  making  and  repairing  sidewalks, 
they  are  not  liable. 

They  are  not  bound  to  make  or  repair  a  sidewalk  until  a 
tax  is  voted  for  the  purpose. 

The  provisions  of  the  charter  as  to  sidewalks  seem  to  pro- 
ceed upon  the  assumption  that  they  are,  in  some  way,  sepa- 
rated from  the  street,  and  made,  in  part  at  least,  of  different 
material. 


1872.]  OP  THE  STATE  OF  NEW  YORK  430 


Ellis  fi.  Ylllugc  of  Lowville. 


Wlicn  a  bidewalk,  as  thus  defined,  is  to  be  made  or  repaired, 
a  tax  mnst  be  voted. 

Let  us  suppose  that  a  flood  comes  and  washes  away  the 
walk  and  the  earth  on  which  it  rests,  so  that  an  excavation  is 
made,  dangerous  to  the  life  or  limb  of  any  pei*&on  who  should 
accidentally  fall  into  it,  may  the  trustees  omit  to  fill  up  the 
excavation  until  a  village  meeting  is  called  and  tax  voted? 

The  space  on  which  the  sidewalk  lies,  if  within  the  bound- 
ary of  the  street,  is  as  much  a  part  of  the  highway  or  street 
as  the  part  over  which  teams  pass ;  and  no  good  reason  can 
be  assigned  why  the  duty  is  imperative  as  to  one  part  of  the 
highway  and  not  as  to  another  part.  {Graves  v.  OtU^  2  Hill, 
466.) 

The  trustees  in  this  case,  when  they  found  tlie  plank  miss- 
ing, might  not  be  authorized  to  purchase  plank  out  of  the 
higliway  moneys  in  their  handk  with  whichi  to  repair  the 
walk,  but  they  could  fill  the  hole  with  earth  as  they  could  a 
similar  hole  in  the  part  traveled  by  teams,  and  thus  protect 
foot  passengers  from  injury. 

But  it  seems  to  me  the  trustees  had  the  same  authority 
to  use  the  highway  money  to  purchase  plank  to  repair  the 
walk  that  they  would  have  to  purchase  it  to  repair  sluices 
over  streams  crossing  highways. 

The  distinction  I  design  to  make  is  between  repairing  in 
order  to  make  a  walk  safe,  that  would  otherwise  be  dangerous, 
and  repairing  one  whose  condition  involves'  no  danger  to  the 
public. 

It  is  the  duty  of  the  trustees  to  make  the  walk,  when  it  is 
part  of  a  public  highway,  safe ;  but  it  is  not  their  duty  to 
make  repairs  on  walks  when  there  is  no  danger  to  the  traveler 
if  it  is  left  unrepaired. 

It  is  essential,  in  order  to  subject  the  corporation  to  lia- 
bility, that  they  should  be  shown  to  have  funds  in  their 
hands  applicable  to  the  work.  The  charter  shows  they  have 
power  to  raise  moneys  f(»r  highway  purposes;  and  it  is  pre- 
sumed they  discharged  their  duty.  This  is  all  the  plaintiff 
could  prove.     The  defendant  had  the  means  of  showing  they 
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had  not  funds,  and  the  proof  of  the  negative  la,  under  such 
circumstances,  on  them. 

This  waa  held  in  the  case  of  Hines  v.  City  of  Lockpcri 
{stipra). 

The  judgment  shonld  be  reversed  and  a  new  trial  ordered, 
CQsts  to  abide  the  event. 


William  H.  Ratnob  v.  Resyes  £.  Selmes. 
(Obkbral  Tbbm,  F1B8T  DEFARTiasNT,  Jaihjabt,  1878.) 

Upon  a  mortgage  foreclosure,  the  premises  having  been  sold,  the  title  to 
the  property  proved  defective  by  reason  of  the  owners  of  the  equity  oi 
redemption  not  being  made  defendants ;  thereupon  the  sale  was  vacated  by 
order  of  the  coijrt,  and  a  second  %ale  ordered  after  bringing  in  the  proper 
parties.  The  referee  who  made  the  first  sale  returned,  to  the  purchaser, 
all  of  the  deposit  made  at  that  sale,  ezceptiug  his  fees  and  expenses. 

Eddf  it  not  appearing  that  the  plaintiff  or  his  attorneys  were  guilty  of 
negligence  in  not  making  the  proper  parties,  the  purchaser  upon  the 
first  sale  was  entitled  to  be  refunded,  out  of  the  surplus  moneys  arising 
on  the  second  sale,  the  balance  unpaid  him  upon  his  deposit,  with  inte- 
rest thereon,  and  the  amount  paid  by  him  for  services  of  counsel  and 
official  searches  in  investigating  the  title. 

So  crdered,  however,  without  prejudice  to  a  motion  by  the  owner  ai  the 
equity  of  redemption,  to  compel  the  plaintiff  to  reftind  such  mooeys. 

Marrii  v.  MovhiU  (2  Paige,  686)  held  applicable  and  followed. 

The  rules  governing  the  rights  of  purchasers  and  of  referees  upoa  salcR 
under  judgments  of  mortgage  foreclosure,  where  the  title  is  defective, 
stated  by  Inoraham,  P.  J, 

This  was  an  action  for  the  foreclosnre  of  a  mortgage. 

A  decree  of  foreclosure  was  made  on  the  30th  of  Mftrdi, 
1872,  and  on  the  20th  April,  1872,  the  premibes  were  sold 
by  Gratz  Nathan,  referee,  to  Henry  Welsh ;  the  purdiaset 
paid  the  referee  $390,  being  ten  per  cent  of  the  purchase- 
money,  and  fifky  dollars  auctioneer's  fee,  making  in  all  $440. 
The  purchaser  rejected  the  title,  on  the  ground  that  Shep- 
herd F.  Knapp,  as  receiver,  <fec.,  the  owner  of  the  equity  of 
redemption,  was  not  made  a  party  to  the  suit,  and  demanded 
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from  the  referee  the  monejs  paid  him.  The  referee  retained 
out  of  said  moneys  $198  for  his  fees  and  expenses. 

The  purchaser  also  expended  eighty-six  dollare  and  forty- 
eight  cents  for  searches,  and  the  services  of  his  counsel  for 
searching  tiie  title  of  the  property  were  worth  seventy-five 
dollars. 

Subsequently,  the  judgment  of  foreclosure  was  vacated  on 
motion  of  the  plaintiff  exparte^  and  the  proceedings  amended 
by  making  Shepherd  F.  Knapp,  receiver,  the  owner  of  the 
equity  of  redemption,  a  party,  a  new  judgment  of  foreclosure 
entered,  the  property  resold  and  purchased  by  the  plaintiff. 

The  surplus  in  the  hands  of  the  referee  on  the  second  sale 
was  $1,200. 

The  purchaser,  under  the  first  sale,  thereupon  moved  for 
an  order  directing  the  referee,  under  the  second  sale,  to  pay 
him  out  of  the  surplus  $198,  retafned  by  the  referee  under 
the  first  sale,  eighty-six  dollars  and  forty-eight  cents  expended 
for  searches,  and  seventy-five  dollars  counsel  fee. 

The  motion  was  denied  and  this  appeal  is  brought  from  the 
order  denying  that  motion. 

Present — Inqrahait,  P.  J.,  Bbadt  and  Leabned,  JJ. 

Inobahah,  p.  J.  Where  the  title  to  premises  sold  under 
foreclosure  of  a  mortgage  proves  defective,  there  can  be  no 
doubt  but  that  the  purchaser  is  entitled  to  a  return  of  the  ten 
per  cent  paid  by  him  on  the  purchase ;  as  well  as  the  expenses 
he  has  been  put  to  in  examining  the  title  and  interest  on  his 
deposit.  The  money  paid  to  the  referee  is  so  paid  as  a 
deposit  to  insure  the  completion  of  the  contract,  and  the 
referee  has  no  right  to  use  it  for  the  expenses  until  the  sale 
is  completed.  The  referee  has  no  claim  on  it  for  his  expenses 
or  fees,  and  must  return  it  to  the  purchaser  in  full.  He, 
however,  is  not  liable  for  the  auctioneer's  fees  or  interest. 
They  must  be  obtained  in  some  other  way.  Where  the 
defect  in  the  title  existed  previous  to  the  foreclosure,  and  the 
property  is  atlerward  sold  subject  thereto,  if  there  should  be 

Lansing — Vol.  VIL  66 


442  CASES  IN  THE  SUPREME  COURT  [Jan^ 

Raynor  v.  Belmes. 

a  surplus,  there  is  no  reason  why  snch  expenses  and  interest 
should  not  be  paid  out  of  the  surplus  money.  Tlie  fault 
is  not  chargeable  either  to  the  purchaser  or  the  plaintiff. 
In  such  a  case  the  expenses  of  the  first  sale  of  the  purchaser 
should  be  paid  in  the  first  instance  out  of  the  purchase- 
money  on  the  second  sale.  The  purchaser  is  protected 
because  he  cannot  receive  what  was  agreed  to  be  sold,  and 
the  referee  should  be  protected  because,  as  an  officer  of  the 
court,  he  has  been  acting  under  its  direction. 

"Where,  however,  the  defect  in  the  title  is  caused  by  the 
negligence  of  the  plaintiff  or  his  attorney,  there  is  some 
doubt  as  to  the  propriety  of  throwing  such  expenses  on  the 
owner  of  the  equity  of  redemption. 

In  Mortis  v.  Mowatt  (2  Paige,  586),  which  case  the  jus- 
tice who  made  the  order  appealed  from  said  was  not  appli- 
cable, the  defect  was  in  omitting  to  make  judgment  creditors 
parties,  and  in  consequence  the  lien  of  the  judgments 
remained. 

The  chancellor  discharged  the  purchaser  and  ordered  the 
costs  and  expenses  to  be  paid  out  of  the  surplus.  He  said, 
'^  as  all  parties  have  acted  in  perfect  good  faith  in  relation  to 
this  sale,  the  expenses  must  be  paid  out  of  the  fund  hereafter 
to  be  raised  if  a  second  sale  takes  place."  If  no  other  way 
is  provided  for  the  payment,  the  charge  must  fall  on  the  com* 
plainant  personally. 

Ill  the  present  case  the  defect  was  in  not  making  the 
receiver  of  the  bank  a  p&rty.  Tlie  equity  of  redemption  was 
in  him  as  receiver.  No  reason  is  given  why  he  was  not 
made  a  party.  Probably  when  the  action  was  commenced 
liis  appointment  was  unknown. 

I  see  no  difference  in  these  cases*  It  was  necessary  that 
an  application  to  the  court  should  be  made  to  add  these  par- 
ties, and,  if  so,  the  plaintiff  should  have  been  required  to  pay 
these  costs  as  a  condition  of  allowing  the  amendment.  If 
the  order  was  ex  parley  the  defendant  should  have  moved  the 
court  to  make  sucli  payment  a  condition  of  the  amendment 
If  we  follow  the  case  in  2  Paige,  this  motion  should  have 
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been  granted,  and  the  referee's  expenses  and  those  of  the 
l>urchascr  over  and  above  the  deposit  should  be  paid  out  ol 
the  surplus  moneys. 

If  the  receiver  thinks  the  plaintiff  should  pay  these  expenses 
he  may  move  the  court  for  such  an  order.  That  relief  can- 
not be  given  on  this  motion. 

The  order  should  be  reversed  and  the  motion  granted,  with 
costs,  and  without  prejudice  to  a  motion  by  the  receiver  to 
compel  the  plaintiff  to  refund  such  moneys,  if  he  is  so 
advised. 

Order  reversed. 


Stephen  Forman  and  others,  Appellants,  v.  O.  W.  SMirn,  ^ 
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(General  Tebm,  Third  Dbfartscent,  September,  1873.) 

To  enable  a  person  to  dispose  of  his  property  by  will,  it  is  not  enough 
that  he  should  be  found  to  be  possessed  of  some  degree  of  intelligence 
and  mind ;  he  must,  in  addition,  have  sufficient  mind  to  comprehend  the 
nature  and  effect  of  the  act  he  is  performing,  the  relation  he  holds  to 
the  various  individuals  who  might  naturally  be  expected  to  become 
objects  of  his  bounty,  and  to  be  capable  of  making  a  rational  selection 
among  them.    (Per  Mit.t^br,  P.  J.) 

An  infirm  man,  aged  eighty-two  years,  whose  mind  was  impaired, 
made  a  will  in  favor  of  the  family  of  a  son  who,  for  a  time,  had 
been  a  favorite  with  him,  and  excluded  other  children,  provided  for 
in  prior  wills.  The  will  was  contested;  and  the  evidence,  among 
other  matters,  tended  to  show  that  the  son  stood  in  confidential 
relations  to  his  father,  as  his  business  adviser,  and  went  to  live  with 
him  less  than  a  month  prior  to  the  execution  of  the  will,  exercising  a 
controlling  influence  over  him;  that  other  children  were  excluded  from 
the  testator's  presence,  or  not  permitted  to  see  him  alone,  and  their  con- 
duct and  language  respecting  him  presented  to  him  in  a  most  unfavorable 
and  obnoxious  light.  The  evidence  was  conflicting  on  the  essential 
points  of  exclusion,  undue  influence,  &c.,  and  the  surrogate  admitted 
the  will.  Ilddf  that  his  decree  should  be  reversed  and  a  feigned  issue 
awarded. 

Tins  is  an  appeal  from  the  decision  of  the  surrogate  of 
Delaware  county,  made  on  the  22d  of  November,   187Q, 
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admitting  to  probate  an  alleged  will  of  Henry  Forman, 
deceased.  The  probate  was  contested  by  all  the  heirs,  except 
Alexander  Forman,  a  son  who  is  the  principal  le^tee  and 
devisee,  on  the  ground  of  the  incapacity  of  the  deceased  to 
make  a  will,  and  also  that  it  was  not  his  free  and  volantaiy 
act  and  deed,  but  the  result  of  undue  influence. 

The  fiicts  necessary  for  a  proper  understanding  of  the  case 
appear  in  the  opinion. 

William  Olea^on^  for  the  appellants. 
Palmer  and  Smithy  for  the  respondents. 

Present — ^Miller,  P.  J.,  Pottbb  andPASKSs,  J  J. 

Miller,  P.  J.  The  testator  died  in  November,  1868, 
aged  eighty-two  yeare.  In  the  latter  part  of  June  or  July, 
1864,  as  the  testimony  shows,  he  made  a  will  which  is  not 
produced,  and  the  contents  of  which  are  not  fully  in  evidence, 
although  it  appears  he  devised  one  of  his  farms  to  his  only 
daughter  Mrs.  Benson,  wife  of  Simon  Benson,  of  Erie,  Penn- 
sylvania. 

On  the  sixth  of  August  following  he  executed  another 
will,  by  which  he  devised  all  his  estate  to  his  wife,  who  was 
then  living,  during  her  life  and  making  her  an  executrix. 
And  upon  the  decease  of  his  wife  he  distributed  his  estate 
among  some  members  of  his  family.  The  farm  which  he 
had  devised  to  his  daughter,  Mrs.  Benson,  was  given  to  his 
grandson,  a  son  of  Alexander  Forman,  and  to  Mrs.  Benson 
was  bequ(iathed  a  legacy  of  $800.  He  also  devised  the  home- 
stead to  his  son  Alexander,  subject  to  the  legacy  of  $800  to 
Mrs.  Benson,  and  gave  a  legacy  of  $400  to  one  of  the  daugh- 
ters of  his  deceased  son  Archibald. 

On  the  22d  of  May,  1865,  he  executed  a  codicil  to  his  will, 
in  which  he  bequeathed  to  his  son  Gabriel  $1,000,  to  his  son 
Stephen  $800,  and  to  a  son  of  Gabriel  $500.  Also  to  two  oi 
the  daughters  of  Archibald  $100  each.  All  of  these  were 
not  named  in  his  will  of  August  6th,  1864. 
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On  the  18th  of  May,  1867,  he  executed  the  will  now  in 
controversy,  and  by  this  he  entirely  discarded  his  two  sons 
Gabriel  and  Stephen  and  his  grandson  Gabriel,  and  made  the 
wife  of  Alexander  his  residuary  legatee.  Alexander's  fam- 
ily, therefore,  by  this  will  have  all  Jiis  estate,  which  is  sup- 
posed to  be  of  the  value  of  $12,000,  except  $800  which  is 
bequeathed  to  Mrs.  Benson,  and  $500  to  the  children  of  his 
deceased  son  Archibald. 

The  wife  of  the  testator  died  on  the  5th  day  of  April,  1867. 
His  son  Alexander  lived  near  his  father,  aixd  for  some  years 
prior  to  this  time  had  been  evidently  a  great  favorite  ;  exer- 
cised considerable  influence  over  him,  and  it  appears  that  he 
was  his  confidential  adviser  as  to  business  matters.  Soon 
after  his  mother^s  death,  and  on  tho  15th  of  April,  1867,  he 
entered  into  an  agreement  with  his  father  by  which  the  latter 
leased  Alexander  the  farm  and  personal  property,  and  Alex- 
ander agreed  to  provide  and  take  care  of  him  as  lon/^:  as  he 
lived.  He  took  possession  under  this  lease,  and  remained 
there  until  his  father's  death.  The  son  of  the  testator,  Gabriel 
B.,  lived  two  or  three  miles  from  his  father,  and  his  son 
Stephen,  who  was  a  physician,  three-fourths  of  a  mile,  and  the 
children  of  Archibald  (who  up  to  the  time  of  his,  Archi- 
bald's) death  in  1858,  was  a  favorite  son  of  the  testator,  lived 
one-quarter  of  a  mile  from  the  testator  on  a  farm  owned  by 
him,  which  he  had  in  his  first  will  devised  to  Mrs.  Benson, 
and  in  his  last  will  to  Alexander's  son. 

According  to  some  of  the  testimony  the  two  sons,  Stephen 
and  Gabriel,  were  not  on  very  good  terms  with  tho  father, 
and  unfriendly  feelings  existed  between  them  and  Alexander. 
There  is  also  evidence  to  show  that  Alexander,  who  resided 
three-fourths  of  a  mile  from  his  father,  and  on  a  farm  of  the 
latter,  prior  to  the  death  of  Archibald,  was  in  open  hostility 
to  the  deceased.  And  he,  as  well  as  tlie  other  two  brothers, 
at  times  used  very  abusive  language  in  regard  to  their  father. 
Alexander,  as  some  of  the  witnesses  swear,  while  his  brother 
Archibald  was  alive,  said  that  his  father  was  not  capable  of 
taking  care  of  his  property  and  was  giving  it  all  to  Arclii- 
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bald.  It  also  appears  from  some  of  the  testimony,  that  the 
deceased^s  daughter,  Mrs.  Benson,  had  differences  at  one  time 
with  her  parents  which  caused  unpleasant  relations  between 
them.  This  general  statement  of  the  situation  of  the  par- 
ties toward  their  father,  which  is  mainly  derived  frorai  their 
own  testimony,  which,  it  is  proper  to  say,  is  not  entirely  hai^ 
monious,  as  the  opposing  parties  distinctly  deny  statements 
made  by  each  other,  furnishes  some  idea  of  the  unfortunate 
and  discordant  state  of  feeling  which  existed  among  the 
members  of  the  testator's  family.  And  it  is  by  no  means 
strange  or  remarkable  that  amid  so  much  strife  and  conten- 
tion, suspicion,  jealousy  and  selfishness,  if  the  deceased,  then 
at  an  advanced  age,  prostrated  by  disease  and  overwhelmed 
by  physical  infirmities,  should  have  been  induced  to  make  a 
disposition  of  his  property  which  would  do  great  injustice  to 
some  of  those  who  had  claims  upon  him,  and  who,  as  his 
nearest  kindred  and  blood,  would  naturally  be  the  lawful 
heirs  of  his  estate. 

The  will  of  the  testator  of  May  18th,  1867,  which  was 
admitted  to  probate,  is  contested  upon  two  grounds  : 

First.  That  the  testator  was  incompetent  from  disease  and 
dementia  to  make  a  valid  will. 

Second.  That  the  will  was  procured  by  undue  influence 
and  restraint,  over-persuasion,  misrepresentations  and  gross 
falsehoods. 

A  great  mass  of  testimony  was  taken  before  the  surrogate, 
and  is  embraced  in  the  return  relating  to  the  two  proposi- 
tions above  stated,  which  I  have  carefully  perused,  and  it  can- 
not be  denied  that  there  is  considerable  evidence  to  establish 
that  the  testator  was  not  of  sufiicient  capacity  to  render  him 
competent  to  make  a  valid  disposition  of  his  estate*  The 
doctrine  is  well  settled,  that  to  enable  a  person  to  dispose  of 
his  property  by  will,  it  is  not  enough  that  he  should  be  found 
to  be  possessed  of  some  degree  of  intelligence  and  mind. 
He  must  in  addition  have  sufficient  mind  to  comprehend  the 
nature  and  effect  of  the  act  he  was  performing ;  the  relation 
he  held  to  the  various  individuals  who  might  naturally  be 
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expected  to  become  objects  of  his  bounty,  and  to  be  capable 
of  making  a  rational  selection  among  them.  {Delafidd  v. 
Parish,  25  N.  Y.,  9,  105.) 

The  testator  was  for  manj  years  in  a  feeble  state  of  health, 
and  his  mind  appears  to  have  been  somewhat  affected  and 
impaired.  A  large  number  of  witnesses  testify  that  the  tes- 
tator had  not  sufficient  capacity  to  comprehend  and  under- 
stand ordinary  business  transactions ;  and  a  larger  number,  I 
understand,  including  his  pastor,  his  family  physicians  and 
the  subscribing  witnesses  to  the  will,  give  evidence  which 
establishes  or  tends  to  prove  his  competency.  The  testimony 
of  one  of  the  subscribing  witnesses  is  quite  Etrong  as  to  his 
understanding  the  nature  of  the  business  transacted.  He 
swears  that  the  will  was  carefully  read  over  to  him,  item  by 
item,  and  that  he  assented  to  the  various  provisions  which  it 
contained. 

The  fact  that  this  will  disinherits  most  of  tlie  nearest 
kindred  ^nd  relatives  is  a  very  strong  circumstance  to  show 
that  the  testator  was  not  in  possession  of  all  his  faculties,  so 
as  to  appreciate  what  he  did,  witliin  the  rule  laid  down  in 
Delafield  v.  Parish;  but  I  am  not  fully  satisfied  and  con- 
vinced that  he  was  entirely  incompetent  and  disqualified  to 
make  a  disposition  of  his  estate,  provided  he  was  not  impro- 
perly controlled  by  the  influence  of  those  by  whom  he  was 
surrounded. 

The  question  whether  undue  influence  and  improper 
restraint  was  exercised  is  more  embarrassing;  but  after  a 
careful  examination  of  the  evidence  and  full  deliberation,  I 
am  inclined  to  think  that  probate  of  the  will  should  have 
been  refused  on  this  ground  if  no  other.  The  law  carefully 
guards  the  aged,  infirm  and  weak-minded  against  the  insidi- 
ous and  persevering  efforts  of  relations  who  may  attempt 
improperly  to  control  their  judgment  in  the  disposition  of 
their  property,  to  the  detriment,  injury,  and  sometimes  the 
disinheritance  of  those  who  have  equal  claims  upon  the 
bounty  of  the  deceased  under  ordinary  circumstances.  It  is 
designed  to  protect  this  class  of  persons,  where  the  facts  indi- 
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cate,  as  in  this  case,  that  the  testator  is  under  the  immediate 
control  of  a  single  member  of  his  family,  to  the  exclasion  of 
others,  and  by  reason  of  undue  and  improper  restraint ;  or,  as 
often  happens,  by  misrepresentation,  falsehood  and  over-per- 
snasion,  skillfully  employed,  he  is  not  permitted  to  enjoy  a 
free,  unrestrained  and  unbiased  exercise  of  his  own  volition 
in  making  a  testamentary  disposition  of  his  estate,  and  bis 
honest  intentions  are  defeated  to  promote  the  interest  of  some 
favorite,  at  the  expense  and  frequently  to  the  exclusion  of  the 
remainder  of  his  children. 

The  fact  that  Alexander  Forman,  a  son  of  the  testator, 
exercised  a  controlling  influence  over  him  is  established 
beyond  any  question.  There  is  also  some  evidence  to  prove 
that  Alexander  sought  to  keep  the  other  children  of  his 
father  from  seeing,  conversing  or  having  any  friendly  iute^ 
course  with  him,  except  in  the  presence  of  himself  or  some 
one  or  more  members  of  his  &mily.  Passing  by  many  ci^ 
cumstances  which  the  testimony  discloses,  there  is  some  en- 
dence  to  show  that  after  the  deceased  had  sent  for  his  daugh- 
ter, Mrs.  Benson,  to  come  and  see  her  mother  during  her 
last  illness,  he  was  induced  to  countermand  the  request ;  and 
when  she  did  come  afterward  by  special  invitation,  that  she 
only  obtained  a  private  interview  with  her  father  after  con- 
siderable opposition.  There  is  also  proof  that  the  deceased 
had  been  wrongly  informed  and  induced  to  believe  that  one 
of  his  sons  had  employed  the  most  abusive  language  toward 
him,  and  threatened  to  bum  his  house,  and  made  fun  of  hie 
mother  while  she  lay  in  her  coflin. 

If  such  statements  were  made  to  the  deceased,  it  is  not 
difficult  to  see  how  his  mind  may  have  become  imbued  with 
prejudice  toward  one  who  had  thus  disregarded  the  obliga- 
tions due  from  a  son  to  a  parent. 

It  is  true,  it  is  denied  that  any  such  statements  were  made ; 
but  the  questions  as  to  their  truthfulness,  as  well  as  other 
matters  in  regard  to  which  there  is  much  contradiction  in  the 
testimony,  are  a  fair  subject  for  investigation  and  determina- 
tion upon  a  trial  before  a  jury. 
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In  this  class  of  cases,  a  will  is  set  aside  or  refused  probate 
on  the  ground  that  it  is  not  an  honest  will,  that  it  does  not 
reflect  the  nnbiased  intent  and  wishes  of  the  testator  or  tes- 
tatrix, but,  on  the  contrary,  has  been  extorted  or  procured 
from  the  deceased,  in  the  weakness  and  imbecility  of  old  age 
or  disease,  by  artifice,  deceit,  imposition,  or  by  persistent 
importunity,  amounting  to  a  species  of  coercion  or  moral 
duress.  (See  Kinne  v.  Johnson^  60  Barb.,  69-76),  and 
authorities  cited.) 

The  fact  that  the  deceased  was,  as  the  testimony  shows, 
very  much  indebted  to  his  son  Alexander  for  attention  to  his 
business,  for  acts  of  kindness  and  affection,  and  regarded  him 
as  his  confidential  adviser,  is  a  very  important  circumstance 
upon  the  question  of  undue  influence.  Living  as  the  deceased 
did  in  his  son's  family,  and  dependent  upon  him  for  many 
comforts  and  enjoyments  at  his  advanced  age,  he  was  exactlj' 
in  a  position  to  be  influenced,  imposed  upon  or  intimidated. 

The  very  fact  also,  that  a  large  portion  of  property  of  a 
deceased  person  is  devised  and  bequeathed  by  his  will  to  one 
standing  in  a  fiduciary  relation  to  the  testator,  is  a  strong  cir- 
cumstaTice  to  awaken  suspicion,  if  it  does  not  furnish  ground 
for  a  presumption,  that  undue  influence  was  exerted  or  fraud 
practiced  upon  the  testator  in  procuring  the  execution  of  the 
will.  In  Kinne  v.  Johnson  {supra),  and  as  was  said  in  the 
case  cited,  '^  in  such  case  proof  should  be  given  to  satisfy  the 
court  that  such  position  and  relation  was  not  abused,  and 
that  the  will  was  the  clear  and  free  act  of  the  party,  unaffected 
by  any  improper  influence."  The  burden  of  establishing 
nndue  influence  and  imposition  usually  rests  with  the  party 
who  alleges  it.  While  fraud  is  never  presumed  and  must  be 
established  by  evidence,  it  is  established  when  facts  are 
proved  from  which  it  results  as  a  necessary  inference.  And 
when  such  evidence  is  furnished,  the  burden  of  repelling  the 
presumption  which  arises  is  upon  the  pacty  who  is  charged 
with  the  fraud.     {Tyler  v.  Gardner,  35  N.  T.,  5f4.) 

Direct  proof  of  undue  influence  can  never,  or  at  least  but 
rarely  be  given,  and  ordinarily  it  must  be  established  by  cir- 
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euinstances  and  iuferenoes,  to  be  drawn  from  facts  and  the 
character  of  the  transaction.  These  facts  conld  scarcely  be 
known  to  the  subscribing  witnesses,  who  are  simply  called  to 
attest  to  the  execution  and  not  to  prove  what  usually  would 
be  beyond  their  knowledge.  (See  Sears  v.  Shc^eTj  2  Seld., 
272 ;  Ddafidd  v.  PamA,  25  N.  Y.,  95.) 

It  also  raises  a  violent  presumption  of  fraud  and  undue 
nflnence,  where  a  will  executed  by  an  old  man  differs  from 
Lis  previously  expressed  intentions,  and  if  it  is  made  infaror 
of  those  who  stand  in  confidential  relationship  to  the  deceased, 
which  should  be  overcome  by  satisfactory  testimony.  (Z«f  v. 
DM^  11  Abb.,  214.)  Moboait,  J.,  in  the  case  last  cited,  after 
laying  down  the  rule  that  the  decedent,  who  is  old  and  infirm, 
should  be  free  to  choose  upon  whom  he  should  bestow  bis 
bounty,  and  it  should  be  shown  that  he  was  in  an  independent 
position,  entirely  removed  from  importunities  of  those  who 
are  named  as  principal  beneficiaries,  and  that  he  was  informed 
and  understood  what  he  was  about,  observes :  '^  It  should  not 
be  procured  by  one  or  two  members  of  the  family  while  the 
Gthet  members  were  beyond  the  paternal  roqfj  and  entirdji 
ignorant  of  what  was  doing  in  their  absence^ 

The  principles  which  are  established  by  the  cases  last  cited 
have  a  direct  bearing  upon  the  tacts  presented  in  the  case  at 
bar. 

As  we  have  seen,  the  case  shows  that,  long  prior  to  and 
several  years  previous  to  the  execution  of  this  will,  the  tes- 
tator had  made  a  different  disposition  of  his  estate,  and  in 
doing  so  had  provided  for  most  if  not  all  his  neai'est  kindred. 
He  thereby  recognized  their  claims  upon  him,  and  that  he 
then  retained  toward  them  the  affectionate  regard  which  was 
due  to  the  ties  of  consanguinity  which  bound  them  together. 

A  few  days  after  the  decease  of  his  wife  he  executed  a 
lease  to  his  son  Alexander,  who  had  so  long  been  a  favored 
child  and  his  confidential  adviser.  About  one  month  after 
the  memorable  interview  with  his  only  daughter,  which  ha* 
been  referred  to,  after  he  had  been,  as  some  of  the  testimony 
shows,  informed  that  one  of  his  sons  had  employed  the  most 
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severe  and  threatening  language  in  regard  to  him,  and  treated 
hid  deceased  wife's  memory  with  derision  and  great  disre- 
spect, and,  as  is  fairly  to  be  inferred,  after  he  had  reason  to 
become  prejudiced  against  several  of  his  nearest  kindred  ; 
at  tlie  house  of  their  son,  with  whom  he  lived;  with  that  son 
and  his  family  at  home  and  aroimd  him,  he  executes  the  will 
in  question.  Every  other  member  of  the  family  was  igno- 
rant of  the  proceeding  and  beyond  the  paternal  roof;  not  on« 
of  them  is  advised  and  consulted  about  it,  unless  it  was  the 
son  who  with  his  family  were  the  principal  beneficiaries. 

No  personal  friend  was  called  to  advise  about  it,  and  no 
one  present  or  at  hand  besides  the  draughtsman,  the  sub- 
scribing witnesses,  one  of  whom  (a  hired  servant  of  Alex- 
ander) was  only  in  the  room  tor  a  few  minutes.  The  whole 
proceeding  is  contrary  to  the  usual  practice  which  governs 
cases  of  this  character,  and  bears  some  indications  of  improper 
influence  and  restraint. 

True,  there  is  no  positive  proof  that  Alexander  personally 
was  a  direct  participator  in  the  business  of  procuring  so  great 
a  change  in  the  testator's  previous  intentions,  but  the  circum- 
stances are  such  as  to  create  a  presumption  which,  I  think, 
he  is  called  upon  to  rebut.  The  burden  of  proof  is  upon 
him  to  show  tliat  his  position  was  not  abused. 

I  have  omitted  to  advert  to  or  discuss  many  facts  which 
the  case  presents,  which  have  a  direct  bearing  upon  the  ques- 
tion considered,  which  are  disputed  ;  but  those  which  are  con- 
ceded to  be  tnie  or  established  by  disinterested  witnesses,  to 
which  I  have  particularly  referred,  are  quite  suflScient  to 
authorize  the  interference  of  the  court. 

There  is  much  to  criticise,  if  not  to  condemn,  in  the  con- 
duct of  most  of  the  parties  to  this  controversy,  which,  with 
the  conflicting  testimony  they  have  given  as  to  many  leading 
facts,  presents  questions  which  are  peculiarly  appropriate  for 
the  consideration  of  a  jury  upon  a  trial  at  the  circuit. 

Even  if  it  may  be  urged  that  the  surrogate's  decree  is  not 
entirely  erroneous,  I  think  that  a  case  is  presented  where 
there  is  at  least  great  doubt  as  to  the  correctness  of  his 
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decision,  and  where  it  is  not  entirely  clear  that  he  has  not 
erred.  Under  such  circumstances,  and  when  the  case  is  close 
and  doubtful,  it  is  eminently  proper  and  in. accordance  with 
authority  to  present  it  to  the  consideration  of  another  conrt 
and  jury.     (See  Ean  v.  Snyder^  46  Barb.,  234.) 

The  order  admitting  the  will  to  probate  must,  therefore, 
be  reversed,  and  an  issue  awarded  to  try  the  questions 
involved  at  the  next  Circuit  Court  in  Delaware  county.  The 
costs  of  this  appeal  should  be  paid  out  of  the  estate. 


James  A.  Weed,  Respondent,  v.  The  Soheitectadt  Inbu- 

BANCS  CoMPANV,  Appellant. 

(General  Tsbh,  Thibd  Defabtmbnt,  Seftebcbbr,  1872.) 

A  policy  of  insurance  provided  that  an  application  or  survey,  if  refemd 
to  therein,  should  be  considered  part  of  the  agreement  and  a  'wamnty. 
The  insured  sued  for  the  insurance,  after  loss  had  occurred,  and  asked 
to  have  the  policy  conformed  in  a  single  particular  to  the  applicsti(», 
which  was  not  so  referred  to,  and  the  agreement  of  which  it  wu  the 
basis,  on  showing  mistake,  &c. ,  in  that  particular.  Hdd^  that  the  appli- 
cation was  not  to  be  regarded  as  embodied  in  the  policy,  further  tiian 
necessary  to  correct  the  mistake,  &c. 

To  avail  himself  of  a  defence  that  the  application  and  survey  were  part  of 
the  policy  and  a  warranty,  the  defendant  must  set  up  the  defence  in 
his  answer.    It  is  not  enough  that  the  application  is  proved  on  the  trial 

This  was  an  appeal  by  the  defendant  from  a  judgment  in 
favor  of  the  plaintiff  upon  trial  at  Special  Term.  The  fiwti 
are  stated  in  the  opinion  of  Milleb,  P.  J. 

J,  S.  ZandoHj  for  the  appellant  and  defendant. 

Z.  Seymour  J  for  the  respondent  and  plaintiff 

Miller,  P.  J.,  ParrER  and  Parker,  JJ. 
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By  the  Court — Miller,  P.  J.  Thifl  was  an  action  upon  a 
policy  of  insurance  to  recover  the  amount  insured,  $1,500, 
and  to  reform  the  policy  so  as  to  strike  out  a  clause  vitiating 
the  same  in  case  the  mill  was  run  at  night,  and  make  it  cor* 
respond  with  the  answer  to  one  of  the  interrogatories  in  the 
plaintiff's  application,  which  stated  that  the  mill  was  to  run 
day  and  night  except  Sundays.  The  defences  set  up  by  the 
defendant  were,  1st.  Non-insurance.  2d.  Arson  by  the  plain- 
tiff. 8d.  Loss  of  the  mill  while  running  in  the  night-time. 
4th.  Failing  to  fumisli  the  requisite  proofs. 

The  cause  was  tried  before  the  Hon.  William  Murray,  one 
of  the  justices  of  this  court,  at  a  Special  Term  held  in  Broome 
county  on  the  18th  of  July,  1871,  ^vithout  a  jury.  It  appeared 
upon  the  trial,  among  other  things,  that  the  policy  issued 
upon  the  application  contained  a  clause  which  the  judge  found 
was  inadvertently  and  by  mistake  inserted  contrary  to  the 
plaintiff's  agreement  with  the  agent  (which  was  that  the  mill 
was  to  run  night  and  day),  to  the  effect  that  if  the  mill  ran 
at  night  without  special  agreement  indorsed  upon  the  policy 
the  same  should  be  void.  This  clause  was  unknown  to  the 
plaintiff  at  the  time  of  the  insurance,  and  for  a  long  time 
thereafter.  It  also  appeared  that  to  one  of  the  interroga- 
tions, "  what  material  is  used  for  lighting  the  mill  ? "  the 
answer  was,  "  kerosene  lamps  hung  securely  and  filled  by  day- 
light only."  And  the  proof  showed  that  when  the  fire  was 
discovered  there  was  a  tin  hand  kerosene  lamp  burning, 
standing  upon  the  cap  of  the  engine  in  the  mill,  and  that 
such  lamps  were  used  in  the  mill. 

It  further  appeared  that  the  plaintiff  stated  a  less  amount 
of  insurance  upon  the  mill  than  there  actually  was,  in  answer 
to  an  interrogatory  on  that  subject.  The  cause  was  submit- 
ted upon  briefs  and  points  by  the  respective  counsel,  and  the 
defendant's  counsel  moved  to  dismiss  the  complaint,  in  his 
points  furnished,  upon  the  ground,  among  others,  that  the 
representations  made  as  to  the  lights  and  the  amount  of 
insurance  were  broken.  The  justice  decided  that  the  plain- 
tiff was  entitled  to   a  judgment  reforming  the  policy  as 
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deiuanded,  and  that  the  points  made  as  to  the  amount  of 
insurance  and  the  lights  were  not  well  taken,  because  no  such 
objection  to  the  policy  or  defence  to  the  action  is  pointed  out 
or  alleged  in  the  answer,  and  found  in  favor  of  the  plaintiff 
for  the  amount  of  the  policy,  interest  and  costs. 

I  think  that  the  judge  was  right  in  holding  that  the  objeo- 
tions  made  by  tlie  defendant's  counsel  to  a  recovery  were 
not  well  taken,  and  in  finding  that  the  plaintiff  was  entitled 
to  recover. 

The  policy  provides  that  if  an  application  or  survey  is 
referred  to  therein,  that  it  shall  be  considered  a  part  of  the 
contract,  and  a  warranty  by  the  assured.  The  application 
and  survey  are  not  referred  to  in  this  policy ;  and  although 
the  complaint  alleges  that  the  agreement  for  an  insurance 
was  founded  upon  the  application,  with  a  view  of  obtaining 
a  reformation  of  the  contract  as  to  the  time  when  the  mill 
was  to  run,  I  am  inclined  to  think  that  this  allegation  does 
not  necessarily  make  the  application  a  part  of  the  policy  bb 
to  other  matters. 

But  even  if  the  question  is  now  presented,  and  the  defend* 
ant  is  in  a  position  to  claim  that  the  representations  made  in 
the  application  constituted  a  warranty,  the  broach  of  which 
would  avoid  the  policy^  1  am  at  loss  to  see  how  the  defendant 
can  avail  himself  of  this  position,  inasmuch  as  no  such 
defences  were  interposed  in  the  answer,  and  no  such  p<Hnt 
was  raised  upon  the  trial  so  as  to  enable  the  plaintiff  to  meet 
it  If  the  defendant  had  intended  to  claim  that  there  were 
any  such  defences  in  the  caee,  he  should  have  moved  the 
court  for  pennission  to  amend  his  answer  so  as  to  set  them 
up,  and  give  the  plaintiff  an  opportunity  to  meet  the  ques- 
tions which  would  then  have  arisen.  Perhaps  these  defences 
had  been  waived  by  the  defendant,  or  the  plaintiff  had  some 
other  perfect  answer  to  them.  This  could  only  have  been 
ascertained  upon  a  motion  to  amend ;  and  as  the  defendant 
failed  to  call  the  attention  of  the  court  to  the  subject  by  such 
a  motion,  or  in  any  other  manner  upon  the  trial,  he  has  no 
grounds  for  complaint  at  the  decision  of  the  judge. 
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The  plaintiff  had  a  right  to  know  if  any  such  questions 
were  to  be  litigated ;  and  the  ease  having  beeu  tried  upon 
entirely  a  different  theory,  and  without  notice  to  the  plaintiff 
that  any  such  defences  were  claimed  to  exist,  it  would  be  an 
entire  surprise  upon  him  if  they  were  now  allowed  to  prevail. 
This  should  not  be  sanctioned,  as  it  would  give  the  defendant 
an  advantage  from  his  own  omission  and  neglects 

This  is  hot  a  case  where  the  court  is  authorized  to  disre- 
gard the  entire  omission  to  interpose  the  defences  alleged,  as 
a  mere  error  or  defect  in  pleading,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  (Code,  §  176.)  Nor 
does  it  come  within  any  provision  of  the  Code  authorizing 
amendments,  or  a  disregard  of  a  variance  between  the  plead- 
ings  and  the  proof.  Under  the  circumstances  presented,  the 
court  is  not  authorized  to  consider  the  answer  as  amended  so 
as  to  conform  the  pleadings  to  the  proof. 

The  judgment  must  be  affirmed,  with  costs. 

Parker,  J.  I  concur,  upon  the  ground  that  the  survey 
and  application  does  not  form  any  part  of  the  policy,  and  that 
the  representations  therein  are  not  warranties.  If,  in  fact, 
they  were  warranties,  I  should  be  inclined  to  hold  that,  hav- 
ing been  proved  on  the  trial,  without  objection,  and  thns 
forming  part  of  the  case  furnished  to  us,  we  might  disregard 
the  defect  in  the  pleadings,  and  give  effect  to  the  proof. 

Potter,  J.,  dissented. 
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Walter  H.  Chapin,  Eespondent,  v.  Dewitt  C.  Holustek, 

Appellant. 

(Gbnebal  Tjsrh,  Third  DEPAnTMSNT,  Sjeftehber,  1872.) 

In  an  action  upon  the  warranty  of  a  chattel,  brought  by  an  assignee, 
whose  assignment  in  writing  expressed  a  consideration  '^forTaloe 
received  "  heldy  thsX  evidence  of  the  actual  amount  paid  on  the  assign- 
ment was  properly  excluded. 

And  it  was  not  error  to  disallow  a  cross-examination  of  the  assignor,  as  to 
such  amount,  although  he  had  given  testimony  as  to  the  value  of  the 
chattel  as  warranted,  there  being  no  abuse  of  discretion  in  excluding  it 

JBtf/d,  also,  that  an  objection  was  proplerly  sustained  to  the  cross-examina- 
tion of  the  assignor  respecting  his  conversation  with  the  warrantor 
directly  after  completion  of  the  sale  with  warranty,  the  materiality  of 
the  testimony  not  appearing. 

Nor  was  it  proper  to  show  a  conversation  between  the  assignor  and 
assignee,  prior  to  the  sale,  as  to  the  actual  value  of  the  chattel,  as  tend- 
ing either  to  show  that  there  was  no  warranty,  or  that  he  did  not  rely 
upon  one. 

This  was  an  appeal  by  the  defendant  from  a  judgment  of 
the  County  Court  of  Otsego  county,  affirming  the  judgment 
upon  a  verdict  in  the  Justice's  Court. 

The  action  was  upon  a  breach  of  warranty,  given  on  the 
sale  of  sundry  cows,  wliich  were  alleged  to  have  been  war- 
ranted as  coming  in  in  March  and  May.  The  plaintiff  claimed 
as  assignee  of  the  vendee.  The  warranty  was  denied  bj 
the  defendant. 

Upon  the  trial,  the  plaintiff  proved  a  written  assignment 
to  him,  for  value  received,  of  all  claim,  causes  of  action,  &c, 
against  the  defendant,  of  every  nature ;  and  proved  by  his 
assignor  the  sale  of  the  cows,  with  warranty,  as  laid  in  the 
complaint ;  also,  a  breach  of  the  warranty.  He  also  proved, 
by  the  same  witness,  the  value  which  the  cattle  would  have 
had  if  they  had  conformed  to  the  warranty.  Upon  cross-exam- 
ination, the  assignor  was  asked  what  he  had  received  for 
the  claim  in  suit  and  transfer,  and  the  question  was  excluded 
under  the  plaintiflPs  objection  as  calling  for  secondary  and 
immaterial  evidence. 
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Evidence  was  also  given  by  the  plaintiff  corroborating  the 
assignor's  testimony  respecting  the  nature  of  the  bargain,  sale 
and  warranty ;  and  one  Talbott,  who  Iiad  testified  to  the  occur- 
rence and  conversation  at  and  immediately  preceding  the 
sale,  was  asked  upon  cross-examination  whether  there  had 
been  any  conversation  between  the  defendant  and  the  assignor 
about  tlie  cows,  after  the  latter  had  bought  them  and,  before 
he  left  the  field.     This  was  also  excluded,  under  objection. 

The  defendant  called  a  witness  to  prove  a  conversation 
between  the  assignor  and  himself  (witness),  which  had  occurred 
prior  to  the  sale,  to  show  that  he  had  informed  the  assignor 
of  the  time  when  the  cows  would  come  in,  viz.,  at  times  later 
than  those  warranted  afterward  upon  the  sale.  This  testi- 
mony was  also  excluded. 

The  jury  rendered  a  verdict  for  the  plaintiff.  Judgment 
was  entered  and  affirmed  on  appeal  to  the  County  Court, 
from  the  decision  of  which  court  this  appeal  was  taken. 

Morgan  A  Rafter^  for  the  appellant. 

Ayleaworth  <&  HarringtoTiy  for  the  respondent. 

Present — Miller,  F.  J.,  Potteb  and  Parkbb,  JJ. 

Miller,  P.  J.  There  was  no  error  in  overruling  the  ques- 
tion put  to  the  witness  as  to  what  the  plaintiff  gave  him  for 
the  claim,  and  the  other  questions  as  to  the  consideration  paid 
by  the  plaintiff  for  the  cause  of  action.  The  assignment  was 
in  writing  and  expressed  value  received,  which  was  a  suffi- 
cient consideration. 

The  evidence  is  claimed  to  have  been  proper  as  a  cross- 
examination  of  the  witness,  who  had  testified  to  the  value  of 
the  property.  The  amount  paid,  even  if  a  trifling  sum, 
would  not  tend  to  contradict  the  testimony  of  the  witness  in 
this  particular,  as  a  transfer  of  a  claim  of  this  kind  is  governed 
by  cireums^^ances,  and  depends  upon  the  solvency  of  the 
defendant,  the  charges  and  expenses  of  litigation,  the  indis- 
position of  the  original  claimant  to  enter  into  it,  and  various 
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Other  cousiJerations,  some  of  wliich  are  purely  personal,  and 
could  have  no  direct  bearing  upon  the  question  of  actual 
damages. 

How  far  the  court  should  open  the  door  upon  a  cross-examina- 
tion to  an  inquiry  which  would  call  out  all  these  matters,  is,  to 
a  considerable  extent,  a  question  of  discretion ;  and  as  there  is 
no  reason  to  suppose  that  it  was  improperly  exercised  in  this 
case,  there  was  no  error  in  the  decision  of  the  justice  in  this 
respect. 

It  may  also  be  observed  that  the  defendant  was  not  ques- 
tioned as  to  the  amount  of  damages  proved  on  the  trial,  and 
the  lury  did  not  follow  the  testimony  of  the  witness,  so  that 
the  plaintiff  was  in  no  event  injured. 

The  evidence  of  the  conversation  between  the  defenduit 
and  plaintifiPs  assignee,  after  the  sale  of  the  cows  in  question, 
was  not  material.  The  bargain  had  been  made  and  the 
money  paid,  and  nothing  remained  to  be  done  to  complete 
the  contract.  The  warranty  was  perfected,  and  the  offer  of 
evidence  did  not  make  it  apparent  that  there  was  any  conve^ 
sation  after  the  sale  which  had  any  bearing  upon  the  case. 
It  is  the  duty  of  the  defendant  to  make  it  appear  affirmatively 
that  the  evidence  was  material  and  its  rejection  erroneous. 
This  is  not  done,  and  the  objection,  I  think,  was  properly 
sustained. 

The  evidence  of  the  conversation  and  of  what  took  place 
between  Talbott  and  Clayton  before  the  sale,  in  the  absence 
of  the  defendant,  was  properly  excluded. 

If  the  defendant  warranted  the  cows  after  what  was  offered 
to  be  proved  when  the  sale  was  made,  it  appears  to  me  it  is 
of  but  little  consequence  what  information  the  assignee  of 
the  plaintiff  had  received  in  regard  to  them  previous  to  the 
sale.  If  the  defendant  chose  to  warrant  them  in  despite  of 
this,  the  purchaser  had  a  right  to  rely  on  the  warranty,  and 
the  defendant  was  bound  by  his  contract. 

Nor  was  the  testimony  admissible  as  impairing  the  version 
given  by  Talbott  of  the  transaction.  How  would  it  affect 
that }    It  by  no  means  necessarily  follows  that  the  defendant 
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did  not  warrant  the  cows,  as  testified  to  by  Talbott,  beciiuse 
Talbott  may  have  seen  the  recoi'd  kept  by  HoIIister,  or  that 
Talbott  had  it  in  mind  when  he  made  the  contract,  or  that  if 
he  did  know  of  it,  that  he  did  not  rely  upon  the  defendant's 
warranty. 

Such  evidence  would  be  remote  to  impair  the  testimony  of 
tlie  witness,  and  I  think  was  not  admissible. 

Judgment  aflarmed,  with  costs. 


1>ANIEL  Thompson  et  al..  Commissioner  of  Highways,  &c., 
Eespondents,  v.  Samuel  Allbn,  Appellant. 

*  

(Qbneral  Term,  Thibd  Dbpabtmekt,  Septbmbbb,  1872.) 

Commissioners  of  highways  changed  the  course  of  a  sluiceway  crossing  and 
draining  a  highway,  and  turned  the  water  upon  the  defendant's  Uind. 
The  defendant  obstructed  the  sluice  and  was  sued  for  a  penalty.  Heldj 
that  if  the  effect  of  the  change  was  to  destroy  his  cultivated  fields,  the 
defendant  might  peaceably  abate  the  sluice  in  that  manner  as  a  nuisance. 

The  plaintiffs  remedy  was  not  confined  to  an  action  against  the  commis- 
sioners for  improper,  malicious,  &c.,  acts,  but  he  might  prove  such  inju- 
ries in  deface  to  the  action. 

The  plaintiffs  brought  an  action  against  the  defendant,  in 
Justice's  Court  of  Schuyler  county,  in  March,  1871,  to  recover 
a  penalty  of  five  dollars,  for  filling  up  and  obstructing  a  cer- 
tain ditcli  (constructed  for  draining  water  from  a  highway), 
under  section  102,  art.  5,  title  1,  chap.  16,  part  1,  K.  S. 

On  the  trial  it  appeared  that  the  obstruction  was  placed  in 
the  north  end  of  a  sluice,  across  the  turnpike  part  of  the 
highway.  The  sluice,  as  defendant  offered  to  show  on  the 
trial,  diverted  the  waters  from  their  natural  channel,  and 
turned  them  upon  the  cultivated  fields  of  the  defendant 
on  the  south  side  of  the  highway,  where  they  had  caused 
the  defendant  great  injury  by  cutting  deep  and  broad 
gullies  through  his  lands,  and  destroying  his  crops.  The 
waters  thus  thrown  upon  the  defendant's  land  had,  pre- 
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vious  to  the  construction  of  the  sluice  in  question,  flowed 
across  the  highway  at  a  point  several  rods  west  of  the 
obstructed  sluice,  where  they  ran  off  south-westerly  through 
lands  owned  by  one  Ephraim  Allen. 

The  defendant  offered  evidence  to  establish  that  for  some 
time  before  the  construction  of  the  sluice  in  question, 
the  water  on  the  north  side  of  the  highway,  on  lands  of 
one  Becker,  who  adjoined  the  defendant  on  the  west,  liad 
been  conducted  by  an  artificial  channel  cut  on  the  east 
side  of  Becker's  land,  down  to  the  highway,  and  then  caused 
to  flow  west,  in  a  ditch  on  the  north  side  of  the  highway 
to  the  point  of  its  natural  flow  south-westerly,  where  it 
crossed  the  turnpike  through  a  sluiceway,  at  its  original  and 
natural  channel,  running  off  from  Becker's  land  at  the  same 
point,  and  in  precisely  the  same  channel  as  it  would  have 
done  had  no  ditch  been  cut  on  Becker^s  farm. 

The  evidence  was  objected  to  by  the  plaintiffs,  and  excluded 
by  the  justice;  to  which  ruling  the  defendant  duly  excepted. 

Judgment  was  given  against  the  defendant  for  Ave  dollars 
penalty,  and  costs,  from  which  he  appealed  to  the  County 
Court  of  Schuyler  county,  where  the  judgment  was  affirmed. 

The  defendant  appealed  from  the  judgment  of  the  County 
Court  to  the  Supreme  Court. 

The  case  was  submitted  upon  printed  points. 

WiUiam  J,  Norton  and  Marcu8  Lycn^  for  the  appellants. 

0.  P.  Hurdy  for  the  respondent. 

Present — Milleb,  P.  J.,  Potter  and  Parker,  J  J. 

Miller,  P.  J.  I  think  that  the  justice,  in  excluding  the 
testimony  offered  by  the  defendant  to  prove  that  the  plain- 
tiffs diverted  the  water  from  its  natural  course,  and  the  effect 
the  water  had  on  the  defendant's  premises  after  being  turned 
on  by  the  plaintiffs,  committed  an  error.  If  the  effect  of 
turning  the  water  on  the  defendant's  lands  was  to  destroy  his 
cultivated  fields,  then  it  created  a  private  nuisance,  which  may 
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be  abated  by  the  party  aggrieved  thereby,  provided  he  com- 
mits 110  riot  in  doing  so.  (3  Black.  Com.,  p.  5.)  It  is  like 
the  case  of  a  house  or  wall  erected  so  near  to  a  party  that  it 
stops  ancient  lights,  which  is  a  private  nuisance,  and  justi- 
fies the  aggrieved  party  in  entering  upon  his  neighbor's  land 
and  peaceably  pulling  it  away;  or  of  a  gate  erected  across 
the  public  highway,  which  is  a  commofi  nuisance^  and  any  one 
may  cut  down  and  destroy. 

These  cases  are  stated  by  Mr.  Justice  Blackstone  as  illus- 
trations, and  the  reason  given  for  the  exercise  of  this  sun;i- 
mary  method  is,  because  injuries  of  this  character  require  an 
immediate  remedy,  and  cannot  wait  the  slow  progress  of  the 
ordinary  forms  of  justice.  (Id.,  p.  6.)  There  must  be  some 
limit  to  the  powers  of  commissioners  of  highways,  and  the 
right  to  injure  a  party  by  turning  water  upon  his  land,  if  not 
restricted  within  proper  bounds,  might  be  carried  to  an  extent 
which  would  be  utterly  destructive  to  the  property  thus 
invaded.  Suppose  a  large  stream  was  thus  turned,  which 
might  sweep  away  everything  within  its  course,  can  there  be 
any  doubt  that  the  owuer  of  the  land  would  be  justified  in 
diverting  the  water  so  as  to  save  his  rights  ?  These  officers 
have  no  power,  judicially  or  otherwise,  thus  to  infringe  upon 
private  rights.  While  they  should  be  fully  protected  in  a 
proper  discharge  of  their  duties,  yet  when  they  go  so  far  as 
to  create  a  nuisance  on  the  land  of  another  they  stand  in  the 
same  position  as  private  individuals,  and  the  injured  party 
lias  a  right  to  abate  such  nuisance.  The  testimony  oJSered 
tended  to  show  that  such  was  the  case,  and,  if  it  established  a 
nuisance,  would  have  been  a  complete  defence  to  the  action 
brought  for  the  penalty. 

It  is  no  answer  to  say  that  the  aggrieved  party  must  be 
left  to  a  private  remedy  by  action,  when  they  act  improperly 
or  maliciously,  for  such  a  course  might  in  many  cases  prove 
utterly  inadequate  to  redress  the  wrong,  as  by  the  great  delay 
the  property  affected  might  be  utterly  destroyed. 

Of  course  it  should  be  an  extreme  case  which  would  justify 
a  party  in  assuming  to  act  as  his  own  vindicator,  and  while  in 
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most  cases  such  party  should  be  left  to  tlie  ordinary  course 
of  law,  yet  the  offer  of  testimony  here  would  make  an  excep- 
tion to  this  general  salutary  rule. 

For  the  error  of  the  justice  the  judgment  rendered  by  him 
and  that  of  the  County  Court  must  be  reversed,  with  costs. 

Judgmjent  leversed. 


William  Bellows,  Bespondent,  v.  Pabmenas  Elmendokf, 

Appellant. 

(Genbbal  Tebm,  Third  Depabtmekt,  Sefteicber,  1872.) 

Where  one  offers  for  sale,  or  has  in  his  possession,  the  green  skin  or  fresh 
carcass  of  a  deer,  killed  in  violation  ci  chap.  898,  L.  1867,  he  is  liable  for 
the  penalty,  although  his  title  and  possession  were  acquired  by  purchase 
at  sheriff's  sale  on  execution  against  the  property  of  the  killer. 

This  was  an  appeal  from  a  judgment  for  the  plaintiff, 
entered  upon  the  decision  of  the  court  without  a  jury. 

The  action  was  brought  to  recover  a  penalty  for  violation 
of  the  act  for  the  preservation  of  moose,  wild  deer,  etc.  (L. 
1867,  p.  2240,  voL  2),  by  which  it  is  provided,  among  othei 
things,  as  follows : 

"  Section  1.  No  person  shall  kill,  or  pursue  with  intent  to 
kill,  any  moose  or  wild  deer,  save  only  during  the  months  of 
October,  November  and  December,  or  shall  expose  for  saU^ 
or  have  in  his  or  her  possession^  amy  green  moose  or  deer  skin 
or  fresh  venison^  save  only  in  the  months  aforesaid ;  and  for 
ten  days  in  the  month  of  January,  unless  received  for  sale 
prior  to  the  11th  of  January." 

A  jury  trial  was  waived,  and  the  court,  having  heard  the 
evidence  upon  the  issues  joined,  found  and  reported  the  fol- 
lowing facts  and  conclusions  of  law,  viz. : 

"  A  wild  deer  was  killed  by  Andrew  J.  Knapp  on  the  8th 
day  of  January,  1868,  in  the  county  of  Ulster,  and  the  skin 
and  carcass  brought  by  said  Knapp  into  the  town  of  Middle* 
town,  county  of  Delaware,  on  the  14th  of  Jannarj^,  1863. 
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A*l  this  time  the  defendant  had  a  judgment  of  $24.41  against 
said  Knapp,  and  on  said  14th  day  of  January  caused  an 
execution  to  be  issued  upon  said  judgment,  by  virtue  of  which 
a  constable  duly  levied  upon  and  sold  said  skin  and  carcass  at 
public  sale,  on  the  2l8t  day  of  January,  1868,  to  the  defend- 
ant. The  defendant  on  the  same  day  sold  said  skin  and 
carcass  to  one  W,  W.  Clarke,  at  said  town  of  Middletown, 
and  during  the  day  aforesaid,  to  wit,  January  21,  1868,  the 
said  defendant  had  in  his  possession,  at  Middlctown  aforesaid, 
a  green  deer  skin  and  fresh  venison,  products  of  a  wild  deer, 
80  purchased  by  said  defendant  after  the  11th  day  of  January, 
1868.  As  conclusions  of  law  upon  the  foregoing  facts,  I  do 
bold  and  decide  that  by  reason  of  the  facts  aforesaid,  the 
defendant  became  and  was  indebted  to  the  plaintiff  in  the 
sum  of  fifty  dollars,  as  and  for  a  penalty  occurring  under  and 
by  virtue  of  chapter  898  of  the  Laws  of  New  York,  passed 
May  13,  1867.  Judgment  is  therefoi*e  ordered  for  said  sum 
of  fifty  dollars,  together  with  the  costs  and  disbursements  of 
this  action,  in  favor  of  plaintiff  and  against  defendant.  Dated 
December  1st,  1870." 

Judgment  was  entered  on  the  decision  for  the  plaintiff,  and 
the  defendant  appealed. 

A.  R.  Jlendersony  for  the  appellant 

Win.  Gleasafiy  for  the  respondent 

Present — ^Milleb,  P.  J.,  Potteb  and  Paskbb,  JJ. 

MiLLKB,  P.  J.  The  defendant  purchased  the  carcass  and 
skin  of  a  deer,  which  had  been  killed  in  violation  of  the  stat- 
ute, at  a  constable's  sale,  under  a  judgment  in  his  favor 
against  the  party  who  had  killed  the  same,  and  after  the  pur- 
chase, on  the  same  day,  sold  the  carcass  and  skin  to  another 
person. 

The  statute  under  which  this  action  is  brought  provides 
that  '^no  person  shall  kill,  or  pursue  with  intent  to  kill,  any 
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moose  or  wild  deer,  save  only  daring"  certain  mouths  which 
are  named,  "  or  shall  expose  for  sale  or  have  in  his  or  her 
possession  any  green  moose  or  deer  skin  or  fresh  venison," 
&c.,  within  certain  periods  which  are  also  named,  ^'  unless 
it  shall  have  been  received  for  sale  prior  to  the  eleventh 
day  of  January."  (Laws  of  1867,  p.  2240,  §  1.)  A  penalty 
is  provided  of  fifty  dollars  for  a  violation  of  this  and  other 
provisions.    (See  §  5  of  same  act,  p.  2241.) 

The  defendant  was  within  the  provisions  of  the  law  cited, 
in  having  the  deer  skin  and  venison  in  his  possession  and  in 
exposing  the  same  for  sale.  The  fact  that  the  defendant 
obtained  the  property  by  virtue  of  a  sale  under  an  execution 
does  not,  I  think,  exonerate  him  from  liability  for  the  penalty. 
Although  the  defendant  was  authorized  to  levy  and  sell  the 
property  of  the  judgment  debtor,  yet,  in  assuming  to  sell  and 
take  title  to  property  which  subjected  him  to  a  penalty,  he 
took  the  risk  of  being  subjected  to  the  consequences  of  subse- 
quently having  the  same  in  his  possession  and  of  exposing 
the  same  for  sale.  While  the  judgment  debtor  held  posses- 
sion of  the  property  it  was  subject  to  the  penalt)',  and  any 
one  who  acquired  it  of  him  took  it  liable  to  the  same  conse- 
quences. There  is  no  inconsistency  between  the  statute 
authorizing  a  sale  of  goods  and  the  one  imposing  the  penalty, 
and  the  enforcement  of  the  latter  in  this  case  does  not  neces- 
sarily require  a  repeal  of  the  power  by  implication  or  other- 
wise. The  sale  could  only  pass  snch  title  as  the  debtor  had, 
and  the  purchaser  acquired  only  this,  and  no  more.  When 
he  purchased  and  sold,  he  stood  in  the  place  of  the  original 
holder.  Conceding  that  there  was  a  right  to  buy  and  sell 
the  property,  it  would  confer  no  right  to  purchase,  keep  in 
possession  or  expose  for  sale  in  violation  of  the  statute. 

In  support  of  the  construction  that  the  statute  was  intended 
to  embrace  all  cases  where  the  animal  killed  was  found  in  the 
possession  of  a  person,  section  21  of  the  act  provides, 
that  any  person  proving  that  the  animals  found  in  his  or  her 
possession  prior  to  the  periods  prohibited,  or  that  they  were 
killed  outside  of  the  State,  and  that  the  law  of  such  place  did 
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not  proliibit  such  killing,  shall  be  exempted  from  the  penal- 
ties of  the  act.  And  section  twentj-two  makes  common  car- 
riers and  express  companies  liable,  unless  thej  show  them- 
selves to  be  within  the  same  prohibition. 

These  provisions,  as  well  as  the  plain  import  of  the  act,  tend 
to  show  that  the  legislature  intended  to  prevent  any  evasion, 
and  to  make  all  persons  liable  who  had  possession  of  or 
exposed  such  property  for  sale. 

The  judge  was  clearly  right  on  the  trial,  and  the  judgment 
must  be  affirmed  with  costs. 


Phineas  0.  DuKOND    Appellant,  v.  Anns  Km  and  others, 

Respondents. 

(Generaii  Tebu,  Third  DBPABTHBirr,  Sjeptember,  1873.) 

A  will  and  codicU  were  executed  by  a  person  eighty  years  of  age  ;  neither 
of  the  subscribing  witnesses,  who  were  the  same  to  each  instrament, 
testified  to  his  mental  capacity ;  one  of  them  thought  him  not  of  sound 
mind  at  the  execution  of  either  pnper,  the  first  being  executed  in  April, 
and  second  in  June  following.  It  also  appeared  that  in  the  succeeding 
autumn  the  testator  failed  to  know  his  children,  and  inquired  how  many 
he  had,  and  could  only  name  some  of  them.  Edd,  that  the  surrogate's 
decision,  refusing  probate  of  the  instruments,  should  be  affirmed. 

This  was  an  appeal  from  the  decision  of  the  surrogate  of 
Delaware  county,  refusing  probate  to  certain  instruments 
propounded  before  him  as  the  last  will  and  testament  and 
codicil  thereto  of  James  Dumond,  deceased,  and  bearing  date 
April  8,  1863,  and  June  23,  1863,  respectively. 

The  testator  died  at  the  age  of  eighty-seven  years,  having 
executed  the  instruments  mentioned  in  his  eighty  first  year» 

The  probate  was  I'esisted  upon  the  ground  of  mental  inca- 
pacity and  undue  influence,  fraud,  &c. 

The  subscribing  witnesses  to  each  of  the  instruments  were 
the  same.  One  of  them  could  ^^  not  tell  anything  about  the 
testator's  miud  "  at  the  time  of  their  execution,  and  testified 
that  he  had  no  recollection  of  signing  his  name  as  a  witness, 

Lansing — Vou  VII.        69 
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though  he  identified  his  Bignature  as  his  own,  and  upon  crossr 
examination  said  that  he  could  not  recollect  whether  the  tes- 
tator was  then  of  sound  mind  or  not. 

The  other  subscribing  witness,  whose  memory  retained  the 
particulars  of  both  executions,  and  who  detailed  them  at 
length,  testified  as  follows,  viz. :  '^  I  could  not  say  that  he 
(testator)  was  of  sound  mind  and  memory  at  the  time  I  wit- 
nessed the  will ;  I  don't  think  he  was  sound,  and  I  say  the 
same  as  to  the  second  writing." 

Other  evidence  was  given  by  the  contestants,  which  is  men- 
tioned in  the  opinion,  and  there  was  evidence  also  on  the  part 
of  the  proponents,  tending  to  show  that  the  testator  had  testa- 
mentary capacity  at  the  date  of  the  instruments  ofiTered. 

J.  li.  Allabenj  for  the  appellant. 
William  ffleawny  for  the  respondent. 

Present — Milleb,  P.  J.,  Potteb  and  Paskkb,  JJ. 

MiLLEB,  p.  J.  We  think  that  the  weight  of  the  evidence 
in  this  case  is  strongly  against  the  capacity  of  the  testator  to 
make  a  valid  testamentary  disposition  of  his  estate.    Neither  J 

of  the  subscribing  witnesses  to  the  will  and  codicil  testify  to 
the  mental  capacity  of  the  testator  at  the  time  when  these 
instruments  were  executed ;  and  one  of  them  expresses  an 
opinion  that  the  testator  was  not  of  sound  mind  on  either 
occasion. 

The  proof  also  shows  that  the  autumn  after  the  will  was 
executed  the  deceased  did  not  know  that  one  of  his  sons, 
who  lived  near  him,  was  one  of  his  children ;  and  he  denied 
that  he  knew  him.  It  also  appears  that,  in  1863,  one  of  his 
mms,  who  had  lived  a  few  miles  off,  came  to  see  him,  and  con- 
versed with  him  some  time.  He  inquired  who  it  was,  and 
on  being  asked  if  he  did  not  know  him,  he  replied  that  he  said 
be  was  his  boy,  bnt  he  had  no  recollection  of  a  son  of  that 
name.  He  frequently  asked  how  many  children  he  had,  and 
could  only  name  some  of  them. 
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In  1862  his  daaghter,  who  lived  in  Pennsylvania,  who  had 
previously  visited  him  in  1859,  came  to  see  him,  and  it  was  a 
long  time  before  he  could  be  made  to  understand  that  she 
was  liis  daughter,  or  that  he  had  any  such  child. 

Tliere  is  other  evidence,  showing  senile  dementia  and  that 
the  deceased  was  incompetent  to  make  a  will,  which  it  is 
unnecessary  to  state,  as  from  that  already  referred  to  it  is 
apparent  that  the  deceased  had  not  sufficient  mind  to  com- 
prehend the  nature  and  effect  of  the  acts  he  was  performing, 
the  relation  he  held  to  the  various  persons  who  had  claims 
on  his  bounty,  and  that  he  was  incapable  of  making  a  rational 
selection  among  them.     (25  N.  Y.,  205.) 

Surely,  under  the  circumstances  presented,  no  other  rational 
conclusion  could  be  arrived  at  than  that  the  deceased  was 
without  sufficient  capacity  to  make  a  valid  disposition  of  his 
property ;  and  the  surrogate  was  right  in  rejecting  the  instru- 
ments propounded  for  probate. 

There  was  no  such  error  in  the  rulings  of  the  surrogate  as 
to  the  admission  and  rejection  of  evidence  as  authorizes  a 
reversal  of  his  decision. 

Proceedings  affirmed,  with  costs  of  the  several  parties  to 
be  paid  out  of  the  estate. 


Thb  People  ex  rel.  William  Youhans,  Jr.,  Supervisor  of 
the  Town  of  Delhi,  v,  Edwin  D.  Wagner,  County  Judge  of 
Delaware  county. 

(Qensbal  Tbbm,  Thibd  Bepabticbkt,  Mat,  1878.) 

A  petitioner  for  bonding  a  town  for  railroad  purposes  may  bring  a  e^rtf- 

orari  to  review  proceedings  of  the  county  judge,  on  Uie  petition,  which 

have  been  illegally  conducted. 
A;  cerHhraTi  brought  in  the  name  of  A.  B.,  '*  supervisor  of  the  town  of, 

etc.,'*  may  be  regarded,  if  the  supervisor  has  no  authority,  as  the  individual 

proceeding  of  A.  B. 
And  so  it  may  be  regarded  as  the  proceeding  of  the  town,  if  the  individual 

is  not  entitled  to  institute  it. 
The  town  may  bring  the  proceeding  to  review  the  action  of  the  coun^ 

judge. 
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Petitioners  may  withdraw  their  signatures  at  any  time  before  the  final 
submission  of  the  matter  to  the  judge. 

On  proceedings  upon  the  petition,  the  contestants  offered  to  have  certain 
petitioners  appear  and  withdraw  their  consents.  Eeld,  that  it  was  error 
to  reject  this  offer  upon  a  general  objection,  and  that  the  objection  that 
the  petitioners  were  not  actually  produced  could  not  be  first  made  upon 
review.  . 

It  is  not  essential  that  the  parties  opposing  the  proceedings  before  the 
county  judge  should  be  named  in  his  return  to  a  writ  of  egrtiorari. 

Cebtiobasi  to  review  the  proceedings  on  application  to 
bond  the  town  of  Delhi,  Delaware  county,  before  the  judge 
of  tliat  county. 

0.  W.  Smithy  for  the  relator. 

S.  JET.  WhiUy  for  the  respondent. 

Present-^iLLEB,  P.  J.,  Pottbb  and  Pabkeb,  JJ. 

MiLLBE,  P.  J.  This  certiorari  is  argued  in  connection  with 
a  motion  to  set  aside  the  proceedings  for  irregularity,  upon 
the  ground  that  the  relator  is  incompetent  to  act  as  such, 
because  he  was  one  of  the  original  petitioners  for  the  bonding 
of  the  town,  and,  not  having  withdrawn,  he  is  estopped  from 
bringing  a  certiorari;  and  also  for  the  reason  that  there  id  no 
party  in  the  proceeding  legally  aggrieved  by  the  adjudica- 
tion or  entitled  to  sue  out  the  writ. 

Even  if  there  may  be  a  question  whether  the  relator,  as 
supeinrisor,  can  institute  this  proceeding,  I  am  inclined  to 
think  that  he  is  not  precluded  as  an  individual  from  being 
the  relator.  There  is  no  statutory  prohibition  against  it,  and 
it  may  well  be  that  a  person  who  has  signed  a  petition  for 
bonding  a  town  according  to  law  is  not  deprived  of  the  right 
to  review  the  proceedings  where  they  have  been  illegally  con- 
ducted. It  is  signed  upon  the  hypothesis  that  a  majority  of 
the  tax-payers  are  to  consent  to  tlie  bonding,  and  that  the 
]>roceedings  shall  be  lawful  in  all  respects.  Now,  in  case  a 
portion  of  the  tax-payers  withdraw,  or  offer  to  withdraw,  so 
as  to  render  the  amount  insuflicient  within  the  meaninjr  of 
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the  law,  or  in  case  the  county  judge  exceeds  his  powers, 
there  is  no  good  reason  wlij  a  person  who  has  signed  should 
be  bound  so  as  to  be  unable  to  question  the  illegal  act. 

The  proceeding  is  not  an  action  in  which  the  tax-payers 
signing  are  parties,  and  hence  it  cannot  be  said  that  a  relator 
who  is  a  petitioner  in  such  a  case  occupies  an  antagonistic  or 
inconsistent  position.  Besides,  he  acts  not  for  himself  alone, 
but  for  others  who  are  tax-payers,  and  on  the  behalf  of  the 
people,  who  are  in  fact  the  plaintiffs,  institutes  the  proceeding. 
The  object  of  a  relator  in  such  a  proceeding  is,  in  part  at  least, 
to  have  a  party  who  may  be  responsible  for  the  costs  in  case 
of  an  adverse  result,  and  I  see  no  good  reason  why  a  person 
who  has  petitioned  for  the  issuing  of  the  bonds  is  not  a  suit- 
able person  for  the  purposes  named,  as  well  as  to  represent 
the  people  interested,  or  why  snch  person  is  estopped  in  law 
from  being  a  relator. 

If  we  regard  as  surplusage,  as  I  think  we  have  a  right  to 
do,  the  description  of  the  relator's  official  character  in  the 
title  of  the  case,  the  certiorari  is  properly  brought  in  his  name 
as  an  individual. 

jEven  if  there  be  any  serious  doubt  as  to  the  right  of  the 
relator  to  bring  a  certiorari^,  as  supervisor  of  the  town,  or 
individually,  I  am  inclined  to  think  that  the  proceeding  can 
be  upheld  by  amending  the  title  of  the  case,  in  striking  out 
the  name  of  Youmans  and  his  title,  thus  making  it  a  case  in 
the  name  of  the  town  of  Delhi  alone.  Such  an  amendment 
comes  within  section  173  of  the  Code,  and  should  be  allowed 
in  furtherance  of  justice. 

The  right  of  the  town  to  bring  the  certiorari,  I  think,  is 
entirely  manifest.  The  statute  (S.  L.  of  1871,  2118,  §  10) 
does  not  limit  the  right  to  review  the  proceedings  by  certio- 
rari in  snch  cases  to  any  particular  class  of  persons,  and  I 
think  the  town,  wliich  is  to  be  bonded,  is  clearly  entitled  to 
be  a  party  in  a  proceeding  which  may  seriously  affect  its  local 
interests  and  property,  as  well  as  the  rights  of  at  least  every 
taxable  inhabitant.  The  town  is  liable  to  pay  the  bonds,  by 
means  of  the  property  of  its  tax-payers,  and  is  bound  to  pro- 
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vide  for  the  interest  and  principal,  and  it  would  therefore 
Beem  to  follow  that  it  would  have  a  right  to  maintain  an  action 
in  regard  to  their  validity. 

In  The  Town  qfDuatwsburgh  v.  Jenhina  (46  Barb.^  294),  it 
was  held  that  a  town  may  maintain  an  action  to  reatrain  the 
negotiation  of  bonds  issued  in  the  name  of  a  town,  bj  a 
person  assuming  to  act  as  a  commissioner,  in  payment  for 
subscriptions  to  stock  of  a  railroad  company.  This  case  ia  in 
point  and  applicable  directly  to  the  one  at  bar. 

As  there  is  no  valid  ground  for  quashing  the  writ^  it 
becomes  important  to  consider  whether  the  proceedings  of  the 
county  judge  were  legal  and  in  accordance  with  the  statutes 
(8.  L.  of  1869,  2303;  S.  L.  of  1871,  2115). 

It  appears  from  the  return  that  the  contestants  appeared 
before  the  county  judge,  and  although  their  names  are  not 
given,  it  is  manifest  that  there  was  a  conflict  upon  the  question 
presented  to  him,  as  objections  were  made  and  overruled  and 
witnesses  called  for  the  contestants  and  sworn  in  opposition 
to  the  proposed  bonding. 

It  is  not  essential  that  the  parties  opposing  should  be  named 
specifically,  and  does  not  deprive  them  of  the  advantages  and 
rights  acquired  by  their  appearance,  because  they  are  not 
mentioned  in  the  return  of  the  county  judge  to  the  writ 

The  county  judge  was  clearly  wrong  in  not  allowing  cer- 
tain tax-payers  to  withdraw  their  names  from  the  petition,  as 
was  proposed.  The  contestants  offered  to  have  forty-eix  of 
the  persons,  whose  names  were  signed  to  the  petition,  repre- 
senting property  upon  the  assessment  roll  to  the  amount  of 
$47,470,  appear  and  withdraw  their  consent.  This  was 
objected  to  by  the  applicants  and  the  offer  refused,  and  I 
think  was  error.  Had  theqp  names  been  stricken  out,  it 
would  have  reduced  the  names  and  amount  of  taxable  pro- 
perty, so  that  there  would  not  have  been  the  requisite  num- 
ber of  names  or  amount  of  property  to  authorize  the  bonding 
of  the  town. 

In  The  People  v.  Sawyery  recently  decided  in  the  Court  of 
Appeals,  it  was  held  that  the  petitioners  have  the  right  to 
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withdraw  their  names  from  the  petition  at  any  time  before 
the  ease  is  finally  submitted  to  the  county  judge. 

The  offer  made  by  the  contestants  covered  this  distinct 
proposition,  was  not  objected  to  as  being  sufficiently  specific, 
and  it  is  no  answer  to  its  admissibility  to  say  that  no  con- 
testant appeared  and  offered  to  withdraw.  Ttie  ruling  of  the 
county  judge  precluded  any  necessity  of  a  personal  appear- 
ance of  each  one  or  any  of  the  tax-payers  referred  to,  and 
60  long  as  the  offer  appears  to  have  been  made  in  good  faith 
it  was  sufficient.  In  fact,  it  is  to  be  assumed,  in  the  absence 
of  any  intimation  in  the  proceedings  to  the  contrary,  that 
they  were  ready  to  present  themselves  if  they  had  not  been 
prevented  from  doing  so,  even  if  they  were  not  personally 
present. 

Several  other  objections  are  urged  to  the  proceeding,  but 
as  the  error  of  the  county  judge  already  stated  is  a  fatal  one, 
it  is  not'necessary  to  discuss  them. 

The  motion  to  set  aside  the  proceedings  must  be  denied, 
and  the  proceedings  reversed  and  dismissed,  without  cost. 


Nathaihel  Oallup,  Bespondent,  v,  Thb  Albany  HaiLwat, 

Appellant. 

(QEinERAL  Tkric,  Thibd  Depabtmbut,  Septbxber,  1872.) 

Consequential  damage  to  the  demised  premises  resulting  from  the  leeaor's 
acts  not  done  upon  them,  and  not  depriying  the  tenant  of  possession  of 
any  part  of  them,  is  no  defence  to  an  action  for  the  rent. 

The  defendant,  a  horse  railway  company,  leased  the  plaintifTs  premises 
located  in  a  city  and  on  a  public  street ;  on  which  street,  by  petmission 
of  the  municipality  and  subject  to  the  hater's  right  to  repair,  alter,  &c., 
it  had  placed  tracks  communicating  with  the  premises.  Afterward, 
under  a  city  ordinance,  the  grade  of  the  street  was  changed  and  the 
communication  removed  and  rendered  impracticable,  materially  Impair- 
ing the  value  of  the  plaintiiTs  occupancy.  EisH  that  the  plaintiiTs 
damages  were  not  a  defence  to  an  action  for  rent. 

BflM,  also,  that  tbey  did  not  arise  out  of  the  same  contract  or  transaction, 
as  the  claun  for  rent 
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Whether  covenants  In  leases  may  be  Implied  as  at  common  law  under 
the  Revised  Statutes,  gttere. 

But  the  covenant  for  quiet  enjoyment  is  not  to  be  implied  as  extending  to 
the  enjoyment  of  anything  beyond  the  demised  premises. 

Nor  to  override  other  necessary  implications  in  the  lease. 

Mack  V.  Patchsn  (42  N.  Y.,  171)  explained  in  this  particular. 

Where  the  lessor  did  the  grading  under  an  option  given,  by  the  ordinance, 
to  the  owners  of  adjoining  property, — HM^  that  in  so  doing  he  acted  as 
the  agent  of  the  city,  and  his  act  was  the  act  of  the  latter. 

And  that  the  act  of  the  plaintiff  not  being  willful  or  trespass,  the  defend- 
ant's damages  could  not  be  counterclaimed  or  recouped  in  an  action 
for  rent. 

Where  taxes  are  assessed  upon  the  demised  premises,  which,  by  covenant 
in  the  lease,  the  tenant  is  to  pay,  but  refuses  to  do  so  on  demand  after 
warrant  issued  for  their  collection,  the  lessor  may  pay  the  same  and 
recover  the  amount  from  him. 

This  was  an  appeal  from  a  judgmeDt  for  tlie  plaintiff, 
entered  on  the  report  of  a  referee. 

The  plaintiif  sued,  on  the  17th  September,  1869,  to  recover 
certain  taxes  paid  by  him,  alleging  the  defendant's  liability, 
under  a  certain  demise,  as  follows,  viz. : 

"  This  is  to  certify  that  the  Albany  railway  have  hired  and 
taken  from  N.  Gallnp  the  premises  now  occupied  by  them, 
in  the  ninth  ward  of  the  city  of  Albany,  on  the  comer  of 
Swan  and  Fayette  streets,  for  the  term  of  two  years,  to  com- 
mence the  first  day  of  May  next,  at  the  yearly  rent  of  $1,000, 
payable  quarterly,  and  the  ordinary  taxes  and  water  rates  and 
repairs  necessary,  with  all  alterations,  if  any  needed.  And 
they  do  hereby  promise  to  make  punctual  payment  of  the 
rent,  in  the  manner  aforesaid,  and  quit  and  surrender  the 
premises  at  the  expiration  of  the  said  term  in  as  good  state 
and  condition  as  reasonable  use  and  wear  thereof  will  permit, 
damages  by  the  elements  excepted.  And  they  also  promise 
not  to  let  the  aforesaid  premises,  or  any  part  thereof,  to  any 
person  or  persons  whatever,  without  obtaining  the  written 
permission  of  the  said  lessor.  And  in  case  of  not  complying 
with  any  of  the  covenants  contained  herein,  the  lessor,  in  his 
option,  shall  have  the  power  and  the  right  of  terminating 
and  ending  this  lease  immediately,  and  agree  to  forfeit  to  the 
said  lessor  the  smn  of  $100,  as  and  for  liquidated  damages. 


i 
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^^In  case  said  premises  shall  be  destroyed  by  fire  before  or 
during  said  term,  then  this  lease  to  cease  and  determine ;  the 
rent  to  be  paid  up  to  that  time.    • 

**  Given  under  my  hand  and  seal  the  9th  day  of  April, 
1868.     Signed,"  &c. 

The  defendant,  among  other  matters,  alleged  in  defence 
and  as  a  counterclaim  that  the  plaintiff  had  not  permitted  it 
to  have  the  sole  and  uninterrupted  use  of  the  demised  pre- 
mises, and  set  forth  certain  acts  of  the  plaintiff  in  the  dig- 
ging down  of  streets  on  which  the  premises  were  situated, 
and  other  acts  in  connection  with  the  same. 

Upon  the  trial  the  plaintiff  proved  the  lease  and  the  assess- 
ment upon  the  demised  property  in  1868  against  him,  as  the 
owner  thereof,  of  taxes  for  that  year;  also  the  issuing  of  a 
warrant  for  collection  thereof  and  his  payment  of  the  same  ; 
and  that  before  making  the  payment,  and  after  presentation 
to  him  of  the  warrant  issued,  he  had  called  upon  the  defend- 
ant's president,  notified  him  of  the  warrant,  and  demanded 
that  the  taxes  should  be  paid,  which  demand  was  refused. 

It  also  appeared,  and  the  referee  found,  that  the  defend- 
ant's railway  was  laid  upon  Swan  street  and  communicated 
with  the  demised  premises,  upon  which  the  defendants  had 
extensive  accommodations  for  storage  of  its  cars  and  stabling. 
The  tracks  had  been  so  laid  by  the  defendant,  prior  to  the 
date  of  the  lease,  and  while  the  defendant  occupied  the  pre- 
mises under  prior  rights  of  occupancy.  The  branch  from 
the  main  track  across  the  sidewalk,  communicating  with 
the  stables,  &c.,  had  also  been  made  at  that  time,  and 
a  bridge  had  been  built  over  the  gutter  next  to  the 
sidewalk. 

The  plaintiff  proved,  under  defendant's  objection,  an  ordi- 
nance of  the  city  of  Albany,  of  June  15,  1868,  for  the  exca- 
vation and  filling  of  Elk  street,  on  which  the  demised 
premises  were  situated,  and  also  a  similar  ordinance  for  the 
excavation,  filling,  &c.,  of  Swan  street,  upon  which  they 
were  also  situated,  of  September  7th,  1868. 

It  was  also  sliown  and  found  that  proceedings  were  takeUj 
Lansing — Vol.  VII.        60 
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under  the  ordinances  for  grading  the  streets^  in  accordance 
with  them,  and  that  advertisement  was  made  by  the  street 
superintendent  of  the  city  for  proposals  for  the  work ;  that  the 
plaintiff  notified  the  city  that  he  would  do  the  work  in  front 
of  the  demised  premises,  as  he  claimed  the  right  to  do 
under  other  existing  ordinances  of  the  city,  and  tliereailer 
began  the  work  in  that  respect,  and  prosecuted  it  with 
proper  diligence  to  completion,  and  that  the  work  was 
accepted  by  the  authorized  superintendent  of  the  city. 

That  in  performing  the  work  it  became  necessary  to  lower 
the  grade  of  Swan  street  and  destroy  the  commnnication 
from  the  tracks  on  that  street  with  tlie  premises,  and  that  the 
defendant  was  obliged  to  incur  expense  in  making  new  build- 
ings and  changes  in  the  old  buildings,  and  to  abandou 
entirely  the  communication  from  Swan  street,  and  to  suffer 
other  damages  and  inconvenience  in  its  occupancy  of  the 
premises. 

The  referee  also  found  as  follows,  viz. : 

^^  1.  That  the  work  of  excavating  and  grading  Swan  street 
in  front  of  the  premises  in  question  was  commenced  in  Sep- 
tember, 1868,  and  was  not  completed  until  about  the  middle 
of  June,  1869. 

^*  2.  That  the  said  work  might  have  been  done  in  from  ten 
to  thirty  days. 

^'  3.  That  if  the  plaintiff  had  not  elected  to  do  the  work 
himself,  and  the  same  had  been  done  under  the  direction  of 
the  street  snperintendent,  it  would  not  have,  been  commenced 
until  the  spring  of  1869,  and  the  defendant  would  have  con- 
tinued to  have  the  use  of  the  whole  of  the  premises  in  ques- 
tion until  that  time. 

^'  4.  That  by  reason  of  plaintiff 's  electing  and  undertaking 
to  do  the  work  himself,  the  defendant  was  deprived  of  the  use 
of  its  car-housa  from  September,  1868,  till  the  spring  of 
1869. 

"  5.  That  the  following  is  the  only  law  or  ordinance  under 
which  the  plaintiff  had  the  right  or  privilege  to  give  notice 
to  the  superintendent  that  he  would  himself  do  the  work 
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required  by  the  ordinance  of  September  7th,  1868,  to  be  done 
in  front  of  said  denused  premises,  or  to  do  said  work,  viz. : 

" '  §  5.  Wiienever  the  level  or  pitch  of  a  street  to  be 
hnproved  shall  have  been  established  by  the  common  council, 
and  the  work  shall  be  otherwise  ready  to  be  contracted,  notice 
thereof  in  writing,  signed  by  a  majority  of  the  flagging  and 
paving  committee,  and  specifying  the  street  to  be  improved, 
shall  be  given  to  the  superintendent  of  that  section  in  which 
the  contemplated  improvement  is  to  be  made ;  and  the  said 
superintendent  shall  thereupon  give  public  notice  that  pro- 
posals will  be  received  for  making  such  improvement,  and 
that  those  owners  of  lots  who  may  wish  to  make  the  improve- 
ment themselves  in  front  of  their  own  property,  so  far  as 
they  are  interested,  must  signify  their  intention  so  to  do  to 
said  superintendent  in  writing  before  the  expiration  of  said 
notice.  The  proposals  shall  be  required  to  state  the  price 
per  cubic  yard  for  excavating,  filling,  pitching,  leveling  or 
forming  a  street,  and  whenever  a  street  is  to  be  paved,  or 
paved  and  flagged,  they  shall  be  required  to  state  the  price 
per  running  foot  for  each  lot.  And  in  all  cases  the  said  pro- 
posals shall  include  the  furnishing  of  sand,  paving-stone,  curb- 
stone, brick,  and  all  other  materials,  paving,  and  all  other 
labor  necessary  to  mako  the  said  improvement,  as  contem- 
plated by  the  law  ordering  the  same.' " 

The  findings  of  the  referee,  which  were  in  favor  of  the 
plaintiff,  will  appear  from  the  following  exceptions  taken  by 
the  defendant,  viz. : 

^'  1.  Defendant  excepts  to  the  finding  of  the  referee,  that  the 
plaintiff  and  defendant,  as  parties  to  the  lease  mentioned  in  said 
report,  contracted  with  reference  to  the  possibility  of  an  altera- 
tion in  the  grade  of  Swan  street  by  the  authoritieii  of  the  city 
of  Albany,  and  that  defendant  in  taking  said  lease  impliedly 
assumed  the  risk  from  the  happening  of  sueh  contingency. 

''  2.  And  defendant  also  excepts  to  the  conclusion  of  said 
referee,  that  plaintiff  was  at  liberty  to  perform  the  work  of 
excavating  and  grading  Swan  street,  at  the  time  and  in  the 
manner  in  which  the  same  was  performed  by  him. 
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^'  3.  Defendant  also  excepts  to  the  conclosion  of  said  referee, 
tliat  in  performing  the  said  work  the  defendant  acted  as  the 
agent  dnly  authorized  of  the  city  of  Albany,  to  carry  out 
said  ordinance. 

^^  4.  Defendant  also  excepts  to  the  conclusion  of  said  referee, 
that  the  defendant  was  bound  to  pay  the  taxes  when  they 
were  paid  by  plaintiff,  and  bound  to  pay  the  same  to  the 
proper  authorities,  and  that  upon  payment  by  the  plaintiff 
an  immediate  cause  of  action  accrued  to  him  for  the  amount 
so  paid. 

^^5.  Defendant  also  excepts  to  the  conclusion  that  the 
defendant  cannot  recoup  or  set  off  any  damages  by  reason  of 
the  premises,  or  defend  against  this  suit  by  reason  of  any  dis- 
turbance of  his  possession  by  the  acts  set  forth  in  the  said 
report. 

^'  6.  Defendant  also  excepts  to  the  conclusion  that  the  action 
is  well  brought,  and  that  the  plaintiff  is  entitled  to  recover 
the  sum  of  $286.99,  and  interest  and  costs. 

^'  7.  Defendant  also  excepts  to  said  report,  for  that  it  does 
not  find  that  defendant  was  wrongfully  evicted  from  a  por- 
tion of  the  demised  premises  by  plaintiff,  and  that  therefore 
plaintiff  cannot  recover  in  this  action. 

'^  8.  Defendant  also  excepts  to  said  report,  for  that  it  does 
not  find  that  defendant  has  a  good  cause  of  action  against  the 
plaintiff  for  the  sum  of  $636.69,  by  reason  of  the  acts  of 
eviction  and  disturbance  mentioned  in  said  report,  and  is 
entitled  to  judgment  for  the  same  by  way  of  counter-claim 
against  the  plaintiff. 

^'  9.  Defendant  also  excepts  to  said  report,  for  that  it  does 
not  find  that  this  action  was  prematurely  brought  by  plain- 
tiff, and  that  no  liability  for  taxes  on  the  demised  premises 
could  be  enforced  until  the  expiration  of  the  term  of  said 
lease.'' 

McUthew  llaley  for  the  appellant. 

O.  Z.  Stedmariy  for  the  respondent. 

Present — P.  Pottkb,  P.  J. ;  Parkeb  and  Daitiels,  JJ. 
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P.  Potter,  P.  J.  The  defendant  continued  to  occupy  the 
whole  of  the  demised  premises  during  the  term  of  tlic  lease. 
Unless  the  defendant  was  evicted  of  the  demised  premises  or 
some  part  thereof,  he  is  liable  to  the  payment  of  rent  so  long  as 
he  remains  in  possession  under  his  lease.  The  defendant  has  a 
remedy  to  recover  damages  for  the  breach  of  any  express  or 
implied  covenant  by  an  action  for  sudi  breach  {Etiieridge  v. 
Oshorn^  12  Wend.,  629,  531,  532) ;  though,  parhaps,  under 
the  Code,  wliere  the  demands  of  both  parties  spring  out  of 
the  same  contract  or  transaction,  the  defendant  may  recoup, 
even  though  the  damages  are  unliquidated.  But  the  dama- 
ges in  this  case,  claimed  to  bo  recouped,  do  not  arise  out  of 
the  same  contract,  but  from  a  tortious  act,  as  claimed,  of  the 
plaintiffs,  in  depriving  them  of  access  to  a  portion  of  the 
premises,  and  from  the  proper  enjoyment  thereof.  These 
acts  complained  of  are  entirely  independent  of  any  covenant 
in  the  lease  and  are  only  consequential,  and  resulting  from 
acts  not  committed  upon  the  demised  premises,  the  whole  of 
which  the  defendant  continued  to  occupy  for  the  whole  term. 
These  acts  are  no  defence  to  an  action  for  rent.  (Edgerton 
V.  Page,  20  N.  Y.,  284.) 

Neither  the  railroad  in  question,  nor  the  streets  upon  which 
it  was  constructed,  were  any  part  of  the  demised  premises. 
The  right  to  use  the  railroad  was  enjoyed  by  the  defendant 
before  the  date  of  the  lease,  and  was  entirely  disconnected 
with  the  covenants  in  the  plaintiff's  lease,  if  any  there  were. 
The  plaintiff  assumed  therein  no  right,  control  or  authority 
over  these  streets ;  he  received  no  consideration  on  account 
of  them  or  their  use,  but,  on  the  contrary,  the  right  to  use 
the  said  streets  by  the  defendant  had  been  granted  to  them 
before  that  time  by  the  common  council  of  the  city  of  Albany, 
to  whom  they  had  made  application  for  tliat  purpose,  and  it 
was  granted  to  them  subject  to  the  compliance  by  the  defend- 
unt  with  certain  conditions  therein  specified  not  only,  but  in 
cunteiiipLition  of  law  they  consented  to  accept  of  and  enjoy 
them,  subject  to  tlie  powers  of  the  said  common  couitci), 
under  the  tweiity-niuth  section  of   tlscir  charter  (Laws   of 
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1842,  chap.  275),  ^^  to  regnlate,  keep  in  repair  and  alter  the 
streets  "  of  said  city. 

I  think,  therefore,  that  the  learned  referee  was  n^ht  in 
holding  that  the  parties  to  the  said  lease  contracted  therein 
with  reference  to  the  possibility  of  an  alteration  in  the  grade 
of  Swan  street  by  the  authorities  of  said  city,  and  that  the 
defendant,  in  taking  said  lease,  impliedly  assumed  the  risk  of 
the  happening  of  such  contingency  ;  and  I  think  the  referee 
might  have  added,  that  this  risk  was  assnmed  by  the  defend- 
ant at  the  time  of  locating  their  road  in  said  street,  and  prior 
to  the  date  of  the  said  contract  of  lease  made  with  the  plain* 
tiff,  and  was  no  part  of  their  contract  with  him.  This  case 
is  clearly  distinguished  from  Blair  v.  Clayton  (18  N.  Y., 
629).  In  that  case  there  were  clear  express  covenants,  on  the 
part  of  the  lessor,  that  the  lessee  should  forever  have  and 
possess  the  right  to  use  the  amount  of  water  specified,  for  the 
macliinery  described,  with  a  positive  covenant  from  the 
grantors  for  quiet  cLJoyment,  without  any  hindrance,  dis- 
turbance or  molestation,  d^c,  of  appurtenances,  a  part  of  the 
thing  demised. 

In  the  case  at  bar,  there  were  no  words  of  grant,  title  or 
possession,  or  any  covenant  whatever  on  the  part  of  the 
plaintiff  as  lessor,  as  will  be  seen  by  reference  to  the  lease. 
And  if,  since  the  Revised  Statutes  (vol.  1,  p.  738,  §§  160 
[140]),  covenants  can  he  inplied^  as  at  common  law,  in  a 
lease,  as  is  claimed  (and  as  seems  to  be  stated  by  Eabl,  J.,  in 
Ma^k  V.  Patcheuy  42  N.  Y.  R.,  171),  it  will  not  be  implied 
to  extend  to  the  enjoyment  of  anything  beyond  the  limits  of 
the  demised  premises ;  nor,  as  an  implication  of  law,  to  over- 
ride a  prior  implication  of  law  to  the  contrary ;  nor,  also,  to 
the  implication  of  a  knowledge  of  the  fact,  on  the  part  of  the 
defendant,  that  he  located  the  track  of  the  said  railroad,  sub* 
ject  to  such  alterations  as  the  common  council  of  Albany,  in 
their  discretion,  should  make  in  the  grade  of  their  streets. 
And  especially  must  this  be  so,  where  the  claimed  eviction 
is  occasioned  through  no  fault  of  the  lessor.  As  the  case  of 
Mack  V.  Patchen  is  relied  on  by  the  defendant  with  confi 
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dence,  as  controlling  in  this  case,  it  is  worthy  of  remark  that, 
though  it  is  said  in  that  case  that  there  was  no  express  cove- 
nant of  qaiet  enjoyment,  it  does  not  appear  that  there  may 
not  have  been  other  covenants  therein,  which  were  eqniva* 
lent  to  it  and  indaded  it.  The  lease  itself,  in  that  case,  does 
not  appear,  nor  does  it  appear  what  other  covenants  were  con- 
tained in  it.  The  word  cancessi  or  demisi^  in  a  lease,  are 
words  that  imply  a  covenant  for  quiet  enjoyment.  (Spencer's 
Case,  5  Coke ;  16  Shep.  Touch.,  160.)  So  from  the  word 
grants  in  a  lease  or  an  assignment,  a  like  covenant  may  be 
implied.  {Baker  v.  IlaTriSy  9  Ad.  &  Ellis,  535.)  So  a  cov- 
enant to  warrant  and  defend  the  title.  (4  Kent  Com.,  472.) 
But  in  the  absence  of  all  covenants,  since  the  Revised 
Statutes  above  cited,  I  do  not  think  the  case  of  Mack  v. 
Patchen  intends  to  hold  that  in  all  leases^  without  regard  to 
form  and  language,  there  is  an  implied  covenant  for  quiet 
enjoyment.  It  was  not  so  even  before  the  statute.  This  is 
not  held  in  Mack  v.  Patchen. 

In  grading  the  street  is  front  of  the  demised  premises, 
the  act  was  the  act  of  the  common  council  by  their  agent. 
The  common  council  had  the  power  to  direct  the  act  to  be 
done.  They  did  direct  it  It  was  their  act,  equally  the  same, 
whether  the  plaintiff  or  another  acted  as  the  agent  or  ser- 
vant in  executing  the  direction.  The  law  adds  no  individual 
responsibility  upon  the  agent,  provided  he  performs  the  act 
within  the  sphere  of  the  duty  of  an  agent  or  servant  of  the 
corporation.    The  law  allowed  the  plaintiff  to  be  such  agent. 

If  the  act  of  the  plaintiff  was  a  trespass,  it  was  not  directly 
committed  upon  the  demised  premises ;  even  an  individual 
personal  act  of  the  lessor,  amounting  to  a  mere  trespass,  not 
interfering  with  the  substantial  enjoyment  of  the  demised 
premises  by  the  lessee,  is  not  equivalent  to  an  eviction.  (31 
N.  T.,  514.)  There  was  neither  actual  nor  constructive 
expulsion  of  the  defendant  from  any  portion  of  the  premises. 

But  it  is  claimed  that  the  plaintiff  was  liable  to  the  defend- 
ant for  the  injury  sustained  by  the  latter,  resulting  from  the 
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artt  of  the  former  as  found  by  the  referee  in  the  following 
fact,  in  addition  to  those  in  the  original  report,  viz. : 

1st.  That  the  work  of  excavating  and  grading  Swan  street 
in  front  of  tlie  premises  in  question  was  commenced  in  Sep- 
tember, 1868,  and  was  not  completed  until  about  the  middle 
of  June,  1869. 

2d.  Tiiat  the  said  work  might  have  been  done  in  from  ten 
to  thirty  days. 

3d.  That  if  the  plaintiff  had  not  elected  to  do  the  work 
himself,  and  the  same  had  been  done  under  the  direction  of 
the  street  superintendent,  it  would  not  have  been  commenced 
until  the  spring  of  1869,  and  the  defendant  would  have  con- 
tinued to  have  the  use  of  the  whole  of  the  premises  in  ques- 
tion until  that  time. 

4th.  That  by  reason  of  plaintiff 's  electing  and  undertaking 
to  do  the  work  himself  the  defendant  was  deprived  of  the 
use  of  its  car-house  from  September,  1868,  until  the  spring 
of  1869. 

1.  This  as  a  defence  was  not  set  up  in  the  answer,  and  is 
not  therefore  a  counter-claim. 

2.  The  act  of  the  plaintiff  was  not  proved  or  found  to  be 
illegal. 

3.  That  the  act  of  the  plaintiff  being  the  act  of  the  cor- 
poration, and  not  being  either  a  trespass  or  such  a  willful  act 
as  to  make  the  plaintiff  as  a  servant  or  agent  individually 
responsible,  the  injury,  if  any,  could  not  be  either  a  counter- 
claim or  recouped  in  action. 

4.  The  time  occupied  in  performing  the  act  complained  of 
was  a  question  directly  between  the  plaintiff  and  the  corpo- 
ration of  the  city,  and  the  injury  to  the  defendant,  being  con- 
sequential, cannot  be  an  offset,  counter-claim,  or  subject  of 
recoupment  or  defence  to  an  action  for  rent. 

The  payment  of  the  taxes  and  water  rates  of  the  demised 
premises  were  a  part  of  the  rent  due  to  the  plaintiff  by  the 
terms  of  the  lease,  and  which  the  defendant  covenanted  to 
pay;  which  it  omitted  to  pay;  which  it  was  notified  and 
req'iested    to  pay ;  which   the  plaintiff  personally  and  the 
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plaintiff's  property  so  demised  was  legally  liable  to  pay ;  and 
after  a  warrant  pursuant  to  law  had  been  issued  for  the  col- 
lection thereof,  and  the  defepdant  requested  to  make  pay- 
ment, refused  to  pay.  Thereupon  the  plaintiff  paid  the  same, 
he  being  personally  liable  for  the  payment  thereof.  (Act  of 
1850,  chap.  86,  §  37.)  These  taxes  so  paid  is  the  cause  of 
action  and  the  basis  of  recovery,  the  amount  of  which  is  not 
controverted. 

I  think  it  is  clear  that  a  party  who  is  personally  liable  to 
pay  such  taxes,  or  whose  property  is  liable  to  pay  them, 
whose  tenant  is  liable  by  covenant  to  pay  them,  and  who 
omits  or  refuses  to  pay,  upon  proper  demand  may  pay,  and 
bring  his  action  against  the  defaulting  tenant  and  recover  the 
same.  {Lugemcm  v.  KloppenHmrg^  2  E.  D.  Smith  S.,  126.) 
If  I  am  right  in  the  views  above  expressed,  the  judgment 
should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Phileka  B.  Fisheb,  Administratrix,  &c.,  et  al.,  Respondents, 
t).  Geobob  Hubbell,  Executor,  et  al.,  Appellants. 

(QsNEBAL  Tebk,  Foubth  Dbpabtment,  Jims,  1878.) 

Under  particular  circomstances  a  creditor  of  an  estate  of  a  deceased  person 
may  maintain  an  acUon  to  collect  his  debt  from  a  debtor  to  the  estate. 

As  in  case  of  collusion  between  debtor  and  personal  representative,  the 
lattei's  insolvency,  partnership  in  an  indebted  firm,  or  refusal  to  sae. 

Bo  where  the  execator,  whose  estate  is  indebted,  is  administrator  with 
the  will  annexed  of  the  creditor  estate,  it  is  an  exception  to  the  general 
rale  that  the  creditor  must  recover  through  the  personal  representative. 

Legatees  claiming  an  equitable  conversion  of  real  estate  under  the  win 
of  another  decedent  in  favor  of  their  testator,  or  a  chaige  of  their  lega- 
cies, by  their  testator,  upon  land  devised  to  him  by  such  will,  the  per- 
sonal representative  of  each  estate  being  the  same,  may  bring  an  action 
for  construction  of  the  wills,  an  accounting,  and  payment  of  their  \&gkr 
cies,  and  may  Join  in  one  suit  as  creditors  having  claims  of  equal  degree 
and  under  like  circumstances. 
Lansino  — ^VoL,  VIL        61 
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The  action  seeking  to  charge  the  equitable  personal  estate,  the  personal 
representative  of  the  estate  to  be  charged  must  be  a  party  to  it,  and  in 
his  representative  character,  it  is  not  sufficient  to  make  him  a  party,  as  the 
representative  of  the  estate  through  which  the  legatees  claim. 

Appeal  from  an  iDterlocntory  order  made  at  the  Erie 
Gonnty  Special  Term,  determining  the  rights  of  the  parties 
in  an  equity  case. 

jff.  H,  SeldeUy  for  the  appellant. 

TT.  W,  Rowley  <&  DeL.  Crittenden^  for  the  respondent. 

Present — Mulldt,  P.  J.,  Taloott  and  E.  D.  Smtih,  JJ. 

By  the  Court — Taloott,  J.  Albert  Banta,  a  resident  of 
the  county  of  Ontario,  died  there  prior  to  February  10, 
1864,  leaving  him  surviving,  Sarah  Banta,  his  widow,  and  his 
two  sons  and  heirs>at-law,  Charles  Edward  Banta  and  Stanley 
A.  Banta.  He  also  left  a  last  will,  whereby  he  appointed  the 
said  Sarah  Banta,  his  widow,  sole  executrix.  Charles  Edward 
Banta,  one  of  the  sons  of  said  Albert,  died  in  September, 
1864,  leaving  a  last  will  whereby  the  defendant,  George  Hub- 
bell,  was  appointed  his  sole  executor.  Mrs.  Sarah  Banta  pro- 
ceeded with  the  execution  of  the  will  of  Albert  Banta  until 
October,  1870,  when  she  died,  and  thereupon  the  defendant, 
George  Hubbell,  was  dnly  appointed  administrator  de  bonis 
non  of  Albert  Banta,  with  the  will  annexed. 

The  plaintiffs  ai'e  legatees  of  Charles  Edward  Banta,  the 
son  of  Albert  Banta,  and  they  have  commenced  this  suit  upon 
the  ground  that  as  such  legatees  they  are  creditors  of  the 
estate  of  Charles  Edward  Banta,  and  they  claim : 

First.  That  the  estate  of  Albert  Banta  is  indebted  to  the 
estate  of  Charles  Edward  Banta,  inasmuch,  as  they  say,  that 
by  the  true  construction  of  the  will  of  Albert  Banta,  his  real 
estate  was,  in  equity,  converted  into  personalty  as  of  the  time 
of  the  testator's  death,  and,  therefore,  that  the  share  or  pro- 
portion of  that  estate  to  which,  under  the  will  of  Albert 
Banta,  his  deceased  son,  Charles  Edward  Banta,  was  entitled, 
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was  personal  property  due  and  which  ought  to  be  paid  over 
to  the  said  Hnbbell,  as  the  executor  of  said  Charles  Edward, 
to  an  extent  sufficient  to  satisfy  the  balance  due  to  said  legatees. 

Second.  The  plaintiffs  claim  that,  if  by  the  true  construc- 
tion of  the  will  of  Albert  Banta,  the  real  estate  was  not  con- 
verted into  personalty,  but  that  Charles  Edward  took  his  pro- 
portion of  the  same  as  realty,  under  the  provisions  of  the  will, 
then  that  the  legacies  to  which  the  plaintiff  are  entitled  under 
the  will  of  Charles  Edward,  were,  by  the  true  constniction  of 
the  latter  will,  charged  upon  the  real  estate  of  the  said  Charles 
Edward,  are  to  be  paid  out  of  the  same,  as  against  Stanley 
A.  Banta,  the  living  son  of  Albert  Banta,  and  the  residuary 
devisee  and  legatee  under  the  will  of  Charles  Edward  Banta. 
The  case,  it  will  be  seen,  thus  involves  the  construction  of 
the  two  wills  in  question.  The  justice  who  tried  the  cause 
determined  both  the  propositions  above  stated  in  favor  of  the. 
plaintiffs. 

We  think  the  plaintiffs  have  a  right,  under  the  circum- 
stances, to  maintain  an  action  for  the  general  purposes  and 
objects  which  the  plaintiffs  seek  in  this  suit.  Under  particu- 
lar circumstances,  a  creditor  of  an  estate  of  a  deceased  person 
may  maintain  an  action  to  collect  his  debt  from  a  debtor  to 
the  estate.  "A  person  is  not  properly  a  party  to  a  suit 
between  whom  and  the  plaintiff  there  is  no  proper  privity  or 
common  interest,  but  his  liability,  if  any,  is  to  another  per- 
son. This  may  be  illustrated  by  the  common  case  of  a  bill 
brought  by  a  creditor  against  an  executor  or  administrator  for 
payment  of  his  debt  out  of  the  assets.  To  such  a  bill  a 
debtor  to  the  estate  is  not  ordinarily  a  proper  party,  because 
his  liability  is  solely  to  the  executor  or  administrator.  But  if 
a  special  case  is  made  out,  such  as  collusion  between  him  and 
the  executor  or  administrator,  or  insolvency  of  such  personal 
representative,  then,  and  in  that  case,  the  debtor  may  be  made 
a  party,  as  a  means  of  uprooting  the  fraud  or  of  securing  tho 
property."  (Story's  Eq.  PL,  §  227  j  Newla/n,  v.  Chapman,  1 
Vesey  Sr.,  105 ;  Doran  v.  Simpson^  4  Vesey,  661 ;  AUayer  v 
Roidet/y  6  Vesey,  748.) 
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Where  the  executor  is  a  partner  in  a  firm  which  is  indebted 
to  the  estate,  in  sach  a  case  the  debtor  may  be  made  a  par^ 
to  the  snit  of  the  creditor  for  an  account  of  the  assets  and  for 
payment  of  his  debt.  {Oedge  v.  TraU^  1  Suss.  &  M.,  281.) 
8o  where  the  personal  representative  of  the  testator  refuses 
to  sue,  any  person  beneficially  interested  in  the  estate,  as 
legatee,  has  a  right  to  institute  a  suit  respecting  such  assets. 
(  WiUon  V.  Moore,  1  Mylne  &  Eeene,  127  and  142.)  Here 
the  executor  of  Charles  Edward  Banta,  whose  duty  it  is  to  see 
to  the  collection  of  the  assets  of  the  estate  of  which  he  is  exe- 
cutor and  to  pay  over  the  l^acies,  is  also  the  administrator 
de  bonis  non  of  the  estate  which  is  claimed  to  be  the  debtor 
of  Charles  Edward  Banta's  estate.  He  cannot,  as  executor  of 
Charles  Edward,  sue  himself  as  administrator  of  Albert. 
(Tn^Heeay  <£<?.,  (&o.  v.  Stewart,  27  Barb.,  553.)  So  that  with- 
out the  necessity  of  imputing  any  fraudulent  collusion  or 
neglect,  he  stands  in  a  position  which  is  equivalent,  in  its 
effect,  to  a  fraudulent  collusion,  or  a  refusal  to  sue,  and  we 
think  it  is  a  case  which  falls  within  the  reason  of  the  excep- 
tions recognized  in  the  cases  cited. 

If  the  plaintiffs  can  maintain  the  action  at  aU,  it  seems  to 
be  clear  that  they  may  call  for  the  construction  of  the  will  of 
Albert  Banta,  since  such  a  construction  is  necessary  to  the 
determination  of  the  question  whether  the  estate  of  Albert 
Banta  is  indebted  to  the  estate  of  Charles  Edward. 

It  seems  to  be  dear,  that  if  the  plaintiffs  may  maintain  the 
action  at  all,  they  may  join  in  the  same,  as  creditors  having 
claims  of  equal  degree  and  nnder  like  circumstances.  (Barbour 
on  Parties,  885 ;  Story's  £q.  Jur.,  §§  532,  538 ;  ZentHhan  v. 
Mqff'at,  1  Ed.  Ch.  E.,  451.) 

But  that  the  personal  representative  of  the  estate  of  Albert 
Banta  is  a  necessary  party  to  the  suit,  there  can  be  no  doubt 
If  the  estate  of  Albert  Banta  was,  by  his  will,  converted  out 
and  out  into  personalty,  the  personal  representative  is  the 
person  to  account,  and  an  account  must  be  had  between  the 
two  estates. 

Consequently,  the  decretal  order  which  the  justice  at  Spe- 
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cial  Term  has  made,  requires  the  defendant  Hubbell,  to  ren- 
der an  account  as  administrator  of  the  estate  of  Albert  Banta. 
Without,  therefore,  the  presence  of  the  personal  representa- 
tive of  Albert  Banta  as  a  party,  the  suit  is  wholly  fruitless  and 
nugatory.    (Story's  Eq.  PL,  §  102.) 

Though  George  Hubbell  is  made  a  party  defendant  to  the 
suity  it  is  solely  and  distinctly  as  the  executor  of  Charles 
Edward  Banta,  and  as  such  only  has  he  appeared  and  answered. 
To  bind  the  estate  of  a  deceased  party  or  to  authorize  any 
decree  for  an  account  against  the  same,  it  is  not  su£Scient  that 
the  party  who  is  the  representative  be  a  party  to  the  suit,  but 
he  must  be  made  a  party  distinctly  m  his  representative  char- 
acter. This  suit,  therefore,  is  wholly  defective,  and  for  want 
of  the  presence  of  the  personal  representative  of  Albert  Banta, 
cannot  proceed  to  a  decree  against  his  estate,  nor  is  any  part 
of  the  order  appealed  from  or  any  determination  therein  con- 
tained, binding  upon  such  estate. 

The  order  appealed  from  must,  therefore,  be  reversed,  and 
the  cause  remanded  to  the  Special  Term,  with  leave  to  the 
plaintiffi  to  apply  there  for  permiaaion  to  amend  their  com- 
plaint  by  bringing  in  George  Hubbell  as  administrator  de 
bonis  fWfij  with  the  will  annexed,  of  Albert  Banta,  and  also 
for  permission  to  amend  the  complaint  as  to  such  other  defects 
of  form  as  they  may  be  advised,  and  upon  such  terms  as  in 
the  discretion  of  the  Special  Term  may  be  deemed  just  As 
this  defect  of  parties  was  apparent  on  the  face  of  the  complaint, 
and  as  no  demurrer  was  interposed,  and  apparently  no  sugges- 
tion of  the  defect  was  made  until  the  argument  of  the  appeal, 
neither  party  is  to  have  costs  of  the  appeal.    The  order  will  be : 

Order  appealed  from  reversed ;  action  remanded  to  the  Spe- 
cial Term,  with  leave  to  the  plaintiffs  to  apply  there  for  per- 
mission to  amend  their  complaint  by  bringing  in  as  a  party 
defendant  George  Hubbell,  as  administrator  of  the  estate  of 
Albert  Banta,  and  to  amend  the  complaint  in  regard  to  such 
other  defects  of  form  as  they  shall  be  advised,  upon  such 
terms  as  may  be  deemed  just. 

Ordered  accordingly. 
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Joshua  Eosekbakb  v,  Cobdelia  Kobeksaits  his  wife,  Thomas 
Whh'e  and  Nancy  M.  White  his  wife,  and  others. 

(Special  Tebh,  Mokbob  Couirrr,  Mabgh,  1878.) 

It  seemfi  section  448  of  the  Code  was  intended  to  retain  all  the  provisioDa 
of  the  Revised  Statutes  in  relation  to  the  partition  of  lands,  with  the 
simple  exception  of  changing  it  from  a  proceeding  by  petition  to  an 
action  under  the  Code. 

The  wife  of  a  tenant  in  common  need  not  Join  as  phuntiil  with  him  in  an 
action  to  partition  his  property.  She  is  a  necessaiy  party,  but  more 
fittingly  a  defendant  than  plaintiff. 

An  objection  that  she  is  made  defendant,  and  not  a  co-plaintiff,  with  her 
husband,  could  not  avail  other  defendants  in  the  action. 

This  was  a  demurrer  to  a  complaint  in  partition  upon 
grounds  which  appear  in  the  opinion. 

M.  F.  AiMtifij  for  the  plaintiff. 

Mr.  IlodekranSy  for  the  defendants^  Thomas  White  and 
Nancy  his  wife. 

Bohset,  J.  This  action  is  commenced  for  the  purpose  of 
procuring  the  partition  of  certain  premises  described  in  the 
complaint,  and  if  the  same  cannot  be  divided,  for  a  sale  of 
them. 

The  plaintiff  is  alleged  to  be  the  owner  of  one-half  the 
premises,  and  other  defendants  to  be  the  owners  of  the  other 
half,  in  different  proportions.  The  plaintiff's  wife  is  made  a 
party  defendant  and  it  is  not  alleged  that  she  is  the  owner  of 
any  portion  of  the  land,  but  it  is  alleged  that  she  and  the 
wives  of  other  defendants,  who  are  also  made  defendants,  ^ 

have  an  inchoate  right  of  dower  in  the  shares  of  their  several 
husbands. 

The  defendants,  Tliomas  and  Nancy  White,  demur  to  the 
complaint,  and  assign  for  causes,  amongst  others,  the  following : 

Second.  There  is  a  defect  of  parties  plaintiff  in  omitting 
to  make  the  plaintiff's  wife  Cordelia  a  co-plaintiff.  \ 
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Third,  That  it  appeara  on  the  face  of  the  complaint  there 
is  a  defect  of  parties  defeudant  by  making  Cordelia  Bose- 
krans  a  defendant 

I  have  examined  the  defendants'  aathorities  in  this  case  and 
am  of  the  opinion  that  the  demurrer  is  not  well  taken.  It 
is  true  that  section  117  of  the  Code  provides,  ^'  that  all  per- 
sons having  an  interest  in  the  subject  of  the  action  and  in 
obtaining  the  relief  demanded  may  be  joined  as  plaintiffs/' 
except,  &c.  Giving  to  the  word  "  may,"  as  used  in  tliat  sec- 
tion, the  same  force  as  if  it  was  the  word  '^  must,"  as  the 
defendants'  counsel  insists,  it  would  require  that  all  parties 
having  the  fee  of  the  premises  sought  to  be  divided  should 
be  made  parties  plaintiff,  for  each  of  them  has  a  direct  interest 
in  the  subject  of  the  action,  the  land,  as  well  as  in  the  relief 
demanded,  the  partition  of  it.  And  such  would  evidently  be 
the  result  but  for  section  448  of  the  Code  which  expressly 
provides  that  the  provisions  of  the  Revised  Statutes  relating 
to  the  partition  of  lands,  shall  apply  to  actions  brought  for 
such  partition  under  the  Code,  so  far  as  the  same  can  be 
applied  to  the  substance  and  subject-matter  of  the  action  with- 
out regard  to  its  form.  The  provisions  of  the  Revised 
Statutes  in  regard  to  partition  of  lands  (2  Rev.  St.,  316,  §  1), 
are  that  one  tenant  in  common  may  institute  proceedings 
against  his  co-tenants,  these  co-tenants  having  the  same 
interest  in  the  subject  of  the  action,  the  land  to  be  aparted, 
and  in  the  relief  demanded,  the  partition  of  that  land.  There 
seems  to  be  little  doubt  that  the  448th  section  of  the  Code  was 
intended  to  retain  all  the  provisions  of  the  Revised  Statutes 
in  relation  to  the  partition  of  lands,  with  the  simple  excep- 
tion of  changing  it  from  a  proceeding  by  petition,  as  it  was 
to  be  by  the  Revised  Statutes,  to  an  action  as  provided  for 
by  the  Code. 

The  wives  of  the  several  ownei's  of  the  land  are  made  par- 
ties to  the  action,  not  because  they  have  now  any  direct  interest 
in  the  land,  nor  because  they  will  have  any  interest  in  it  if  it 
is  divided.  If  divided,  the  inchoate  right  of  dower  of  the 
wife  will  attach  to  the  parcels  set  apart  to  the  husband.    It 
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10  only  in  ease  the  land  shoald  in  the  progress  of  the  action 
be  sold,  that  it  becomes  necessary  to  have  the  wife  a  party  to 
the  action  in  order  to  have  her  inchoate  right  of  dower  cnt 
off  so  that  the  purchaser  may  take  the  land  divested  of  snch 
inchoate  right.  In  that  case^  her  contingent  interest  in  the 
land  is  transferred  to  tlie  fands  arising  from  the  sale^  and  the 
court  in  disposing  of  these  funds  will  see  to  it  that  the  proba- 
ble future  interest  of  the  wife  therein  be  protected.  Her 
presence  in  the  action  is  necessary  and  proper  only  for  these 
reasons,  and  it  is  manifest  this  can  as  well  be  accomplidied 
when  the  wife  is  defendant  as  when  she  is  plaintiff.  The 
only  real  question  before  the  court  in  the  case  in  8  Howard 
Pr.  Rep.  (456)y  was  whether  it  was  necessary  to  make  the 
wife  a  party  to  the  action  at  all,  not  whether  she  should  be  a 
plaintiff  or  defendant.  With  much  deference  to  the  learned 
judge  who  wrote  the  opinion  in  that  case,  I  think  he  did  not 
well  consider  the  position  when  he  suggested  that  the  interests 
of  the  husband  and  wife  were  identical.  It  is  evidently  not 
so.  If  the  land  is  sold,  and  the  plaintiff  in  this  case  had  no 
wife,  he  would  be  entitled  to  one-half  of  the  entire  fund 
arising  from  the  sale,  but  having  a  wife  she  stands  between 
him  and  the  fund,  a  portion  of  which  must  be  set  apart  to 
provide  for  her  contingent  right  of  dower,  and  to  this  extent 
at  least  the  interests  of  the  husband  and  wife  are  adverse. 
It  was,  therefore,  more  fitting  to  make  her  a  defendant  than 
a  plaintiff. 

For  another  reason  this  demurrer  is  not  well  taken.  The 
only  interest  the  demurring  defendants  have  in  the  matter  is, 
that  all  necessary  parties  should  be  made  parties  to  the  action. 
The  plaintiff's  wife  is  a  necessary  party,  and  she  is  made  a 
defendant.  She  is  in  a  position  where  all  her  rights  may  be 
finally  passed  upon  and  adjudicated,  and  if  she  does  not  com- 
plain of  the  position  she  occupies,  the  demurring  defendants 
have  no  right  to  complain  for  her.  They  may  object  that 
persons  who  ought  to  be  are  not  made  defendants,  but  may 
not  object  that  persons  who  ought  not  to  be  so,  are  made 
deiundants.  ^ 
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The  demarrer  is,  therefore,  overraled ;  but  as  the  defend- 
ants who  demur  have  made  the  necessary  affidavit,  thej  may 
answer  over  on  payment  of  costs. 

Note. — This  case  was  unanimously  affirmed  by  the  General  Tenn  of 
the  fourth  department  at  June  term,  1878. 


Lydia.  Fbekderoast,  as  Executrix,  &c.,  of  Joseph  M. 
FsENDEBQABT,  deceascd,  Appellant,  v.  Euzabbth  Bobst, 
Bespondent 

(General  Tebm,  Frasr  Depabtxbkt,  January,  1878.) 

A  married  woman,  having  signed  a  note  as  principal,  with  her  husband  as 
surety,  sent  her  order  to  the  payee  requesting  Uiat  the  moneys  be  sent  to 
her  by  the  holder  of  the  order,  and  they  were  paid  thereupon  to  such 
holder. 

JJtfU,  that  although  the  presumption  might  be,  from  this  payment,  that 
the  money  was  received  by  her,  and  applied  to  benefit  her  estate,  yet 
this  presumption  was  overcome  by  proof  that  the  moneys  were  actuaUy 
paid  to  the  husband  by  the  party  receiving  them. 

8a  Add,  upon  the  authority  of  WkUe  v.  McIM  (88  N.  Y.,  871). 

The  action  was  brought  to  recover  the  amount  of  two  notes, 
one  for  $1,000  made  by  the  defendant  as  principal  and  her 
husband  as  sarety,  and  one  for  $500  made  by  the  defendant 
and  her  husband  jointly;  the  fonper  was  alleged  to  have 
been  used  for  the  benefit  of  Iier  separate  estate. 

The  answer  admits  the  making  of  the  notes  and  the  sep- 
arate eistate  of  the  defendant,  but  denies  that  the  proceeds  of 
the  notes  were  used  for  the  benefit  of  said  separate  estate. 

The  payee  of  the  notes  died  in  September,  1865,  and  the 
plaintiff  was  appointed  his  executrix. 

The  cause  was  tried  at  Special  Term,  by  Mr.  Justice 
Caadozo,  who  dismissed  the  complaint. 

The  testimony  showed  that  the  attorney  of  the  plaintiff's 
testator  received  from  him  the  $1,000  note  in  suit,  with  a 
letter  attached,  bearing  the  same  date  as  the  note,  written  by 
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the  defendant  to  the  payee  of  the  note  (said  testator),  request- 
ing him  to  send  the  amount  thereof  to  her  by  her  son,  Wil- 
liam H.  Borst,  who  resided  with  her. 

The  son  did  not  remember  to  have  taken  this  letter  to 
the  payee,  but  he  received  from  some  person  in  the  office  of 
the  payee's  attorney,  about  this  time,  the  sum  of  $1,000,  the 
amount  of  the  note,  and  afterward  delivered  the  same  to  his 
father. 

The  interest  upon  the  two  notes  was  paid  at  the  office  of 
said  attorney,  where  the  testator,  who  resided  in  the  country, 
transacted  a  large  portion  of  his  business. 

The  defendant's  son,  on  another  occasion,  received  money 
at  a  lawyer's  office  on  behalf  of  his  mother ;  also  did  other 
business  for  her. 

Judgment  was  entered  for  the  defendant  for  costs,  from 
which  the  plaintiff  appealed. 

R.  H.  UnderhUZy  for  the  appellant. 

Hcmiilton  OdeUy  for  the  respondent. 

» 
Present — Ingbaham,  P.  J.,  Brady  and  Lbabend,  JJ. 

Bbadt,  J.  It  is  conceded  that  the  proof  in  this  case  did 
not  justify  a  judgment  against  the  defendant  upon  the  note 
for  $500 ;  but  the  appellant  thinks  the  effect  of  the  order  of 
the  defendant  bearing  date  on  the  same  day  with  the  note  for 
$1,000,  and  the  payment  of  that  amount  to  her  son  in  accord- 
ance with  its  request,  shows  a  receipt  of  the  money  by  her. 
If  the  evidence  stopped  there  it  might  create  a  presumption 
that  the  money  was  received  by  her  and  applied  to  benefit 
her  estate ;  but  it  did  not.  The  defendant  had  no  recollection 
of  the  order  until  it  was  shown  her  on  the  trial,  and  her  son 
had  no  recollection  of  it.  He  remembered  having  gone  to 
the  office  of  Mr.  Underbill,  the  decedent's  attorney,  with  his 
father,  remaining  in  the  outer  office  while  his  father  went 
into  the  inner,  and  that  his  father  agreed  to  send  liim  back 
for  the  money,  which  he  did.  The  testimony  does  not  estab- 
lish, therefore,  with  any  certainty,  that  the  son  received  the 
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money  under  and  by  virtue  of  the  order  alone.  His  father 
was  the  surety  to  the  note,  it  will  be  perceived,  signing  it  as 
such,  and  he  it  was  who  arranged  for  the  discount  or  advance 
with  the  decedent  or  his  attorney,  having  no  communication 
whatever  with  the  defendant  other  than  such  as  arose  from 
the  order  for  the  payment  of  the  money.  Viewed,  there- 
fore, in  its  most  favorable  light  for  the  plaintiff,  it  was  only 
evidence  of  the  receipt  of  the  money,  which  would  remain  in 
full  force  and  effect  until  the  contrary  appeared.  The  defend- 
ant, however,  testified  that  she  signed  the  note  for  her  hus- 
band at  his  request,  and  that  she  did  not  remember  her  son 
giving  her  any  money  which  he  received  from  the  decedent, 
and  the  son  testified  that  he  went  for  the  money  with  his 
father ;  was  sent  for  it  by  him,  and  after  receiving  it  gave  it 
to  him.  Thus,  whatever  presumption  might  arise  from  the 
assumed  receipt  of  the  money  is  overcome  by  the  proof  that 
the  defendant  never  received  it,  and  this  case  presents  ele- 
ments, therefore,  which  bring  it  within  the  adjudication  of 
White  V.  McNeU  (33  N.  Y.,  371).  In  that  case  Mrs.  McNett 
wa&  the  owner  of  real  estate  which  she  sold,  taking  back  for 
part  of  the  consideration,  bonds  and  mortgages.  These  she 
assigned  by  deed,  with  a  covenant  of  guaranty  by  herself  and 
husband  that  the  money  payable  was  collectible,  and  the 
action  was  brought  on  the  covenant  for  its  breach.  It  was 
observed  at  the  General  Term  of  the  Supreme  Court,  to  which 
the  appeal  was  first  taken,  that  the  presumption  arising  upon 
the  face  of  the  papers  was  that  the  money  was  received  by 
her,  as  she  had  with  her  husband  executed  the  assignment, 
wherein  she  acknowledged  the  receipt  of  the  consideration 
money.  And  in  the  absence  of  testimony  to  the  contrary, 
proof  that  she  had  received  the  money  would  have  been  evi- 
dence of  its  application  to  benefit  her  estate.  That  pre- 
sumption, however,  it  appears,  was  overthrown  upon  the  trial 
by  the  testimony  given.  The  person  who  negotiated  the 
purchase  testified  that  he  dealt  exclusively  with  her  husband 
and  did  not  see  her  in  the  transaction.  On  her  examination 
she  testified  that  none  of  the  money  came  into  her  hands, 
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and  that  she  did  not  know  what  was  done  with  it.  It  was 
held  and  determined  that  she  was  not  liable  on  the  proof 
given ;  that  the  plaintiff  was  bound  to  show  either  that  there 
was  an  intention  to  charge  her  separate  estate  in  the  contract 
made,  or  that  the  consideration  of  the  sale  was  for  the  direct 
benefit  of  her  estate.  This  seems  to  be  an  extreme  case,  and 
provoked  a  dissenting  opinion  by  Ch.  J.  Dsnio  in  which  Jus- 
tice PoBTBB  concurred,  but  with  that  we  have  nothing  to  do. 
In  this  case  the  dealing  was  exclusively  with  the  husband. 
The  decedent  did  not  see  the  defendant.  The  negotiations 
were  with  the  husband,  and  upon  his  contract  as  well  as  the 
defendant's,  and  the  money  was  paid  to  him,  none  of  it  going 
into  her  hands.  There  is  nothing  in  the  note  indicative  of 
any  intention  to  charge  her  separate  estate,  and  no  proof  that 
the  money  was  applied  to  its  benefit.  The  receipt  of  the 
money  acknowledged  in  the  assignment  is  not.  less  proof  ou 
that  subject  than  the  order  herein  considered  with  reference 
to  the  whole  evidence  in  this  case.    For  these  reasons  the 

0  

judgment  appealed  from  must  be  affirmed.  The  case  gov- 
erning our  deliberations  seems  to  be  a  severe  application  of 
the  protection  which  is  given  to  married  women  upon  con- 
tracts arising  even  out  of  deed  connected  with  their  separate 
estate,  but  it  is  essential  that  uniformity  in  the  administration 
of  the  law  should  prevail,  and  that  slight  distinctions  to 
attain  various  results  should  be  eschewed. 
Judgment  affirmed. 


Mabtha   a.    Vebnon,    Appellant,    v.    Thomas    Veehoh, 
Bespondent,  and  others.  Appellants  and  Respondents. 

(Qeneral  Tbbm,  Sbcond  Depabtmeztt,  1872.) 

A  testator  gave  all  his  real  and  personal  estate  to  his  "  trustees  and  ezeco- 
tors  *'  named  in  his  will,  on  condition  that  they  should  dispose  of  it  at 
thereinafter  directed,  then  made  a  devise  of  real  estate  to  his  wife,  snh- 
Ject  in  part  to  a  power  of  sale  in  his  executors,  and  gave  her  an  annuitj 
for  maintenance  of  herself  and  children,  payable  by  his  executors  oat  of 
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the  rents  of  specified  real  estate,  or,  on  deficiency  of  such  rents,  from 
tlie  interest  of  other  designated  property.  The  remaining  dispositions 
of  the  will  were  in  the  form  of  pecuniaiy  legacies,  and  the  residue  was 
not  disposed  of.  MMj  that  the  executors  took  only  a  power  in  trust 
in  the  real  estate,  and  the  lands  to  which  it  related  descended  to  those 
otherwise  entitled,  subject  to  the  execution  of  the  trust  as  a  power. 

HMj  also,  that  the  trust  was  valid  as  to  the  personal  estate. 

And  that  the  residuum,  after  fulfillment  of  the  specific  directions  of  the 
will,  resulted  to  the  heirs  or  next  of  kin  in  its  original  character. 

HM,  also,  no  intention  to  put  the  widow  to  her  election  appearing  from 
the  expressions  of  the  will,  that  her  right  of  dower,  and  distributive  share 
in  the  personal  estate  were  not  repugnant  to  the  will,  and  that  she  was 
entitled  thereto  in  addition  to  other  provisions  for  her  benefit. 

Also,  that  the  intent  to  pass  a  life  estate  to  the  widow  in  lands  devised  to 
her  was  manifest  from  direcUcns  to  the  executors  to  invest  the  proceeds 
of  a  sale  thereof,  which  they  were  impowered  to  make  for  her  benefit, 
during  life. 

The  will  also  provided  that  the  balance  of  capital  due  the  testator  in  a  firm 
of  which  he  was  member  might  remain  with  the  surviving  partners  for 
A  certain  time  at  interest.  jBW,  that  the  executors  were  barred  during 
that  time  from  recovering  the  same,  and  that  security  could  not  be 
required  by  the  court  in  a  suit  to  which  one  of  the  surviving  partners 
was  not  party.  • 

This  was  an  appeal  by  the  plaintiff  and  certain  defendants 
from  a  judgment  entered  on  the  report  of  a  referee. 

The  action  was  brought  for  construction  of  the  will  of 
Samuel  Yemon,  deceased,  and  determination  of  plaintift's 
claim  to  dower,  and  a  distributive  share  in  the  final  distribu- 
tion of  the  testator's  personal  estate.  The  complaint  also 
with  other  relief  asked  judgment  directing  the  surviving  part- 
ners in  certain  business  of  the  testator  to  give  adequate  secu- 
rity for  repayment  of  the  testator's  part  of  the  capital  of  the 
firm,  with  interest  thereon  at  stated  periods.  The  will  was  as 
follows,  viz. : 

I  give  all  my  estate,  real  and  personal  property,  to  my 
trustees  and  executors  hereinafter  named,  and  their  heirs,  on 
condition,  nevertheless,  that  they  will  dispose  of  it  as  here- 
after instructed,  by  the  payment  of  the  various  sums  men- 
tioned and  general  disposition  of  property  as  directed. 

I  give  and  bequeath  to  my  beloved  wife  the  bouse  in  which 
I  reside,  together  with  the  eight  lots  adjoining.    This  pro- 
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perty  might  be  sold  bj  my  executors,  in  conDection  with  the 
adjoining  house  and  lots  belonging  to  my  brother  Thomas,  for 
not  less  than  $75,000,  and  my  executors  have  full  power  so  to 
do,  and  invest  the  proceeds  in  good  securities  of  not  less  than  six 
per  cent  per  annum,  for  her  benefit  during  her  natural  life. 

I  also  give  to  my  wife  my  interest  in  the  stable-lot  on 
Vanderbilt  avenue,  Brooklyn,  opposite  the  rear  of  my  garden. 

I  also  give  to  my  wife  $7,000  per  annum  for  her  life,  to  be 
paid  semi-annually  by  my  executors  out  of  my  share  of  rents 
of  65  and  67  Duane  street  store,  and  23  Beekman  street, 
Kew  York,  or,  should  that  be  insufficient,  from  the  interest 
of  other  property  hereinafter  mentioned,  for  the  education 
and  maintenance  of  self  and  children.  My  executors  have 
full  power  to  dispose  of  either  of  these  stores,  if  necessary, 
for  sums  not  less  than  hereinafter  mentioned. 

The  store  in  23  Beekman  street  is  jointly  and  equally 
owned  by  my  brother  Thomas  and  myself,  and  is  wortli 
$75,000 ;  John  Barry,  of  Beekman  street,  offered  that  amount 
for  it ;  my  brother  Thomas  is  at  liberty  to  take  it  for  that  sum 
or  pay  it  over  to  my  executors  for  that  amount,  lesa  the 
mortgage  of  $20,000. 

The  store  in  Duane  street  cost,  with  elevators,  fixings, 
&c.,  $275,000,  and  is  jointly  and  equally  owned  by  my 
brother  Thomas  and  myself.  My  exesutors  are  hereby 
empowered  to  sell  the  property  for  not  less  than  that,  or  to 
receive  it  in  payment  for  that  sum,  in  an  equitable  division 
of  the  capital  employed  in  the  business,  as  well  as  real  estate 
above  nientioned. 

The  balance  due  me,  employed  in  the  business  of  Yemon 
Brothers  &  Co.,  July  1st,  1868,  was    *****    * 

Out  of  the  property  above  described  I  make  the  following 
bequests : 

I  give  $4,000  to  my  nephew,  George  Yemon,  to  be  paid  at 
the  end  of  three  years  after  my  decease.  In  the  event  of  his 
death  before  the  expiration  of  that  period,  the  amount  must 
be  disposed  of  in  the  manner  cited  for  my  residuary  estate. 

I  give  to  my  nephew,  Charles  Yemon,  $1,000. 
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I  give  to  my  niece,  Elizabeth  Yemon,  $1,000,  to  be  paid 
to  each  in  three  years  after  my  decease.  In  the  event  of  the 
death  of  either  or  both  of  them  before  that  period  has 
expired,  the  amount  to  be  disposed  of  in  the  manner  cited  for 
my  residuary  estate. 

I  give  to  my  nephews,  Bichard  Vernon,  Miles  Vernon, 
Benjamin  Vernon,  Thomas   Vernon,  and   Samuel  Vernon,  / 

$200  each,  to  be  placed  at  interest  one  year  after  my  decease, 
on  good  security  of  not  less  than  six  per  cent  per  annum,  and 
the  interest  reinvested  for  the  benefit  of  the  legatees,  and 
paid  to  each  respectively,  principal  and  interest,  on  their 
separate  attainment  of  twenty-one  years  of  age.  In  the 
event  of  death  of  either,  the  amount  to  be  disposed  of  as  pro- 
vided in  the  other  cases  mentioned. 

I  give  to  my  brother.  Miles  Vernon,  or  his  heirs,  all  my 
reversionary  interest  in  Scotland  House,  Barnstable,  England. 

I  give  to  my  sister-inJaw,  Harriet  Vernon,  widow  of  my 
late  brother,  Charles  Wills  Vernon,  thirty  pounds  sterling  per 
annum  during  her  natural  life,  twenty  pounds  of  which  is 
already  secured  to  her  as  a  condition  of  the  bequest  of  one- 
third  interest  in  Scotland  House  aforementioned,  bequeathed 
to  me  by  my  late  brother,  Charles  Wills  Vernon,  on  the 
death  of  his  wife. 

The  balance  of  my  capital,  due  me  at  my  decease  by  Ver- 
non Brothers  &  Co.,  can  remain  in  the  hands  of  my  surviving 
partners  for  five  years^  at  interest  at  seven  per  cent,  at  the 
expiration  of  which  period  I  desire  it  to  be  invested  in  good 
securities,  bearing  interest  of  not  less  than  six  per  cent,  for 
the  benefit  of  my  dear  children,  and  to  be  distributed  among 
them  as  follows : 

I  give  to  Samuel  Edward  Vernon,  my  eldest  son,  on  his 
attainment  of  twenty-four  years  old,  $10,000.  Frederick 
Bichardson  Vernon,  on  his  attainment  of  twenty-four  years 
of  age,  $10,000. 

Elizabeth  Wills  Vernon,  $10,000  on  her  twenty-fourth 
birthday ;  should  she  marry  with  the  approval  of  her  mother 
and  my  executors,  the  amount  may  be  paid  at  her  marriage. 
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I  give  to  Marion  Adelaide  Yernon  $10,000,  to  be  paid  in 
the  same  way  as  prescribed  for  her  sister,  Elizabeth. 

I  give  to  my  son,  Francis  Joseph  Vernon,  $10,000,  on  his 
attainment  of  his  twenty-fonr  years  of  age. 

I  give  to  my  daughter,  Frances  Mary  Vemon,  $10,000 ; 
and  to  Harriet  Eveline  Vernon  $10,000,  to  be  paid  each  of 
them  as  directed  for  their  sisters. 

I  give  $2,500  to  the  building  fund  of  the  Baptist  Home 
Missionary  Society,  to  be  paid  in  five  equal  annual  install- 
ments, the  first  installment  to  be  paid  one  year  after  my 
decease. 

I  give  $1,000  to  the  Baptist  Home  Missionary  Society. 

I  give  $1,000  to  the  Missionary  Union. 

I  give  $500  to  the  Long  Island  Baptist  Association  ;  snch 
amounts  to  be  paid  in  five  equal  annual  installments,  com- 
mencing one  year  after  my  decease. 

I  give  to  my  brother,  Thomas  Vemon,  the  picture  of  our 
great-grandfather,  and  the  pictorial  Bible  formerly  belonging 
to  our  late  niece,  Elizabeth  Vemon. 

This  I  declare  to  be  my  last  will  and  testament,  and  name 
as  my  executors  and  trastees,  my  brother,  Thomas  Vemon, 
and  my  brother-in-law,  Edward  Richardson,  M.  D.,  of  Brook- 
lyn, this  Ist  day  of  September,  1868. 

SAMTJEL  VERNON. 

Witnesses,  &c. 

The  referee  made  the  following  findings  of  fact  and  law, 
viz.: 

^^  That  Samuel  Vernon,  the  testator  mentioned  in  the  com- 
plaint, resided,  prior  to  his  death,  at  201  Lafayette  avenue,  in 
the  city  of  Brooklyn,  and  that  he  died  at  his  said  residence 
on  the  23d  day  of  September,  1870.  That  prior  to  his  death 
he  duly  made,  published  and  declared  his  last  will  and  testa- 
ment, a  copy  of  which  is  contained  in  the  complaint. 

^^  That  said  will  was  duly  admitted  to  probate  by  the  surro- 
gate of  said  Kings  county,  on  the  12th  day  of  October,  1870, 
and  letters  testamentary  issued  to  Thomas  Vemon  and 
Edward  T.  Richardson,  as  executors. 
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**  That  said  testator  left  him  surviving  his  widow,  wlio  is  the 
plaintiff  in  this  action,  and  six  infant  children,  whose  names 
and  ages  are  as  stated  in  the  complaint. 

"  That  Harriet  Eveline  Vernon,  mentioned  in  the  said  will, 
dijed  before  the  death  of  the  testator,  aged  about  two  years. 

*'  That  said  testator  died  seised  and  possessed  of  both  real 
and  personal  property. 

That  his  real  estate  was  as  follows : 

*'  1st.  The  house  in  which  he  resided,  known  as  No.  201 
Lafayette  avenue,  Brooklyn,  with  about  eight  lots  of  land, 
being  100  feet  by  198  feet  in  size. 

"2d.  A  lot  land  in  Vanderbilt  avenue,  Brooklyn,  opposite 
the  rear  of  the  first  mentioned  premises. 

'^  3d.  An  undivided  one-half  of  the  store,  known  as  No.  23 
Beekman  street,  in  the  city  of  New  York,  of  which  the  other 
half  is  owned  by  Thomas  Vernon,  the  brother  and  one  of 
the  executors  of  the  testator,  and  one  of  the  defendants  herein. 

"  4th.  An  undivided  one-half  of  the  store,  known  as  Nos. 
65  and  67  Duane  street,  in  said  city  of  New  York,  running 
through  to  Pearl  street,  and  also  fronting  on  Elm  street,  the 
other  half  of  which  is  also  owned  by  the  said  Thomas  Vernon. 

*^  That  the  above  was  all  the  real  estate  standing  in  the  name 
of  the  testator  at  the  time  of  his  death. 

"  That  at  the  time  of  the  testator's  death,  the  firm  of  Ver- 
non Brothers  &  Co.,  of  New  York  city,  of  which  the  testa- 
tor was  a  member,  owned  a  certain  paper-mill  property  at 
Northampton,  Massacliusetts,  which  is  included  in  the  state- 
ment of  testator's  interest  in  the  capital  of  said  firm,  herein- 
after mentioned. 

"  That  the  testator  had,  at  his  death,  a  reversionary  interest 
in  the  property  known  as  '^  Scotland  House,"  at  Barnstable, 
England,  mentioned  in  said  will. 

^'  That  there  was,  at  testator's  death,  a  mortgage  of  $20,000, 
executed  by  the  testator,  upon  the  house  and  eight  lots  above 
mentioned  in  Lafayette  avenue,  Brooklyn  ;  also  a  mortgage, 
executed  by  the  testator  and  said  Thomas  Vernon,  jointly,  of 
$20,000  upon  the  said  store  property  No:  23  Beekman  street ; 

Lansing — Vol.  VIL  63 
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also  a  mortgage,  executed  by  the  testator  and  said  Thomas 
Vemon,  jointly,  of  $75,000  upon  the  said  store  property  Nos. 
65  and  67  Duane  street,  and  that  said  mortgages  are  still  out- 
standing and  are  liens  upon  the  said  premises  respectively. 

^^  That  there  is  no  encumbrance  upon  the  said  stable-lot  in 
Yanderbilt  avenue,  and  that  the  same  is  worth  from  $3,000 
to  $4,000. 

"  That  the  testator's  interest  in  the  capital  of  the  firm  of 
Vernon  Brothers  &  Co.  was  from  $175,000  to  $190,000, 
including  the  mill  property  at  Northampton,  Massachusetts. 
Said  Northampton  property  is  worth  from  $75,000  to 
$100,000. 

'^  That  the  testator  possessed  at  his  death,  besides  his  interest 
in  the  capital  of  his  firm,  personal  property  not  exceeding  in 
value  the  sum  of  $4,000. 

"  That  the  testator^s  personal  property,  except  the  said  $4,000, 
was  all  in  the  firm  business  and  invested  or,  employed  therein. 

^^  That  the  testator  was  incfebted,  at  his  death,  apart  from 
partnership  and  mortgage  debts,  t6  about  $8,000. 

'^  That  the  net  annual  rents  of  said  two  stores  amount  to 
about  $13,180,  subject  to  fluctuations,  and  of  which  one-half 
belongs  to  said  Thomas  Vemon. 

'*  That  the  store  in  Duane  street  is  worth  about  $275,000, 
and  the  store  in  ^eekman  street  about  $75,000. 

"  That  Harriet  Wills  Vemon,  mentioned  in  the  will,  is  from 
fifty  to  sixty  years  of  age. 

''  That  the  surviving  partners  of  the  testator  are  said  Thomas 
Vemon  and  David  Scott. 

"  That  the  survivors  of  Vernon  Brothers  &  Co.,  the  firm  of 
which  testator  was  a  member,  continue  the  same  business, 
viz.,-  the  manufacture  and  sale  of  paper,  and  are  running  the 
said  paper-mill  at  Northampton." 

I  find  the  following  conclusions  of  law : 

"  Fi/rst,  That  the  executors  named  in  the  will  took  an  estate, 
as  tmstees  under  the  first  clause  in  the  will,  in  the  testator's 
property,  real  and  personal. 

^^  Second.  That  the  widow  (plaintiff)  takes  the  house  in 
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Lafayette  avenue,  Brooklyn,  and  the  eight  lots  adjoining,  men- 
tioned in  the  will,  in-  fee,  subject  to  the  mortgage  for  $20,000 
above  mentioned,  and  subject  to  a  contingent  power  of  sale 
in  the  executors. 

"  Third,  That  she  takes  the  lot  in  Vanderbilt  avenue, 
Brooklyn  (called  the  stable-lot),  in  fee. 

^^  Fourth,  That  she  takes  the  annuity  of  $7,000. 

^^  Fifth.  That  the  above  mentioned  provisions  for  the 
widow  (plaintiff),  in  the  will,  are  in  lieu  of  dower  and  thirds. 

"  Siscth.  That  the  testator,  in  authorizing  the  executors  to 
lend  his  interest  in  the  firm  to  the  survivors  thereof,  intended 
that  such  loan  should  be  without  security. 

'^  Seventh,  That  the  testator  did  not  die  intestate  as  to  any 
part  of  his  personal  property,  all  of  which,  subject  to  the 
provisions  of  the  will,  is  bequeathed  to  his  children. 

*'^  Eighth,  That  there  was  not  an  equitable  conversion  of  the 
realty  into  personalty,  or  of  personalty  into  realty,  as  to  the 
two  store  properties  in  Dnane  and  Beekman  streets,  under 
the  provisions  of  the  will  relative  to  the  disposition  of  those 
properties. 

"  Ninth,  That  Thomas  Vernon  should  make  the  election 
granted  to  him  in  the  will,  as  to  said  two  store  properties, 
within  six  months  after  the  entry  of  judgment  in  this  action, 
after  which  period  his  right  to  so  elect  should  cease. 

"  Tenth,  That  the  plaintiff  should  have  a  decree  and  judg- 
ment in  this  action  in  accordance  with  the  above  conclusions 
of  law,  and  that  the  costs  of  the  several  parties  to  this  action 
be  paid  out  of  the  fund." 

Exceptions  to  the  referee's  findings  were  taken  in  due  form, 
the  character  of  which  sufficiently  appears  from  the  opinion 
of  the  conrt. 

W,  P,  Richardson  and  Geo,  P,  Seynoids^  for  the  appellant. 
The  executors  take  no  estate  under  the  will  in  the  real  estate. 
(1  Ed.  Stats.,  678,  §§  66,  66 ;  Fowler  v.  Depwu,  26  Barb., 
224;  Depeyeter  v.  Clendenningy  8  Paige,  295 ;  Smith  v.  Pastj 
2  Edw.  Ch.,  523 ;  Waldron  v.  McCombj  1  Hill,  111 ;  Germond 
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V.  JoncB^  2  id.,  573 ;  Scott  v.  Mondly  5  N.  Y.  Sur.,  431 ;  j^ar- 
man  on  Wills,  465 ;  Tucker  v.  Tuclcer^  1  Seld.,  408 ;  Manice 
V.  Manice^  4  Hand,  303,  364.)  The  provisions  for  plaintiff 
are  not  in  lieu  of  dower.  (2  Edm.  Stats.,  510 ;  1  id.,  691,  §§ 
16,  1,  13 ;  Adsit  v.  Adait,  2  John.  Ch.,  448 ;  Lewis  v.  Smitkf 
5  Seld.,  502 ;  Smith  v.  Kniskem^  4  John.  Ch.,  9 ;  Jachson  v. 
ChurchiUy  7  Cow.,  287 ;  Wood  v.  Wood^  5  Paige,  696 ;  Havem 
V.  Havens,  1  Sandf.  Ch.,  324;*JftZZ^  v.  J/iW^,  28  Barb.,  454; 
Fuller  V.  ya^«,  8  Paige,  325 ;  Irving  v.  De  Kay,  9  id.,  521 ; 
Lewis  V.  Stnithy  11  Barb.,  152 ;  5  Seld.,  502 ;  Leamedv.  Stede^ 
4  id.,  20 ;  Lasher  v.  Lasher,  13  id.,  106 ;  Dodge  v.  Dodge,  31 
id.,  106;  Tobias  v.  Ketchum,  36  id.,  304;  Sanford  v.  /ori- 
«(m,  10  Paige,  266 ;  (7AwcA  v.  ^wtt,  2  Denio,  430.)  *  Her 
dower  and  third  are  not  repugnant  to  the  provisions  of  Uie 
will.     Both  can  stand  together. 

Store  in  Beekman  street,  worth $75)000 

Store  in  Duane  street,  worth 275?  000 

$350,000 
Less  mortgages 95 >000 

$255)000 

One-half  is $127)600 

Income,  at  six  per  cent,  is $7)650 

Deduct  one-third  for  dower 2)550 

Income  to  the  estate 5)100 

Personal  property : 

Cash  capital $190)000 

Less  legacies $12)000 

Less  legacies  (children) 60)000 

72)000 

$118)000 
Thirds  off , 39)333 

$78)660 
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Income,  at  six  per  cent  on  $78,660 $4,719  96 

Add  income  on  real  estate 5>100  00 

$9,820  00 
Deduct  allowance 7,000  00 

Surplus $2,820  00 

The  balance  of  testator's  capital,  if  retained  bj  the  testa- 
tor's surviving  partner,  should  be  secured.  {Lefefwre  v.  La/ra- 
way,  22  Barb.,  167 ;  2  Story  Eq.  Juris ,  §§  1334,  1337.)  The 
testator  died  intestate  as  to  one-half  of  the  two  store  properties, 
and  as  to  the  balance  of  cash  capital ;  after  payment  of  debts 
and  legacies  the  lands  descendeil,  subject  to  the  charge  for  the 
allowance  of  $7,000  and  the  power  of  sale.  The  residuum  is 
liable  to  distribution,  and  the  plaintiff  is  entitled  to  one-third. 
(Wigram  on  Inter,  of  Wills,  9 ;  Mann  v.  Mann^  14  John.,  1 ; 
Ide  V.  Ide^  5  Mass.,  500 ;  Norris  v.  Beyea^  3  Kern.,  273 ; 
Jacks&fi  V.  Robins,  15  John.,  169.)  The  plaintiff  took  thQ 
house  and  lots  devised  to  her  in  fee.  (1  E.  S.,  748,  §  1 ; 
Fowler  v.  DepaUy  26  Barb.,  224 ;  Hdmer  v.  Shoemaker,  22 
Wend.,  137.) 

J.  W.  Howe,  for  the  guardian  ad  litem,  &c.  The  court 
should  require  that  the  amount  due  to  the  testator's  estate, 
by  his  surviving  partners,  should  be  properly  secured  or  be 
paid  over.  {Payne  v.  Matthews,  6  Paige,  20 ;  Eagleton  et 
al.  V.  Kingston,  8  Yes.  Ch.  R.,  467 ;  Styles  v.  Guy,  1  Mac. 
&  Gordan  Ch.  R.,  422 ;  1  Hall  &  Tevell,  523 ;  Egbert  v. 
Butler,  21  Beavan,  560 ;  Candler  v.  TilleU,  22  id.,  257 ; 
MucMow  V.  Fuller,  Jacobs  R.,  198  ;  Perry  on  Trusts,  398, 
399,  408,  409,  411,  425 ;  Booth  v.  Booth,  1  Beavan,  125 ; 
Lewin  on  Trusts,  250 ;  Hill  on  Trustees,  380 ;  Willard  Eq. 
Jur.,  613 ;  Wilkes  v.  Steward,  Cooper's  Cas.  in  Ch.,  6 ;  Bullock 
V.  Wheatley,  1  Collyer  Ch.,  130 ;  Morrissey  v.  Foley,  2  MoUoy, 
346  ;  Evans  v.  Flight,  2  Jurist,  818 ;  Oardner  v.  Gardner, 
1  id.,  402 ;  Holmes  v.  Druig,  2  Cox  Cases,  1 ;  Smith  v. 
Smith,  4  John.  Ch.,  281 ;  Cummins  v.  Cummins,  3  Jones  & 
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Latouche,  64 ;  Poweil  v.  Evans,  5  Ves.,  839 ;  Depuysber  v 
(Jharkaon,  2  Wend.,  871 ;  HamphiWs  appeal,  18  Penn.  St, 
303 ;  Pray*9  appeal,  34  id.,  100 ;  Kimball  v.  Reading,  11 
Foster  [N.  H.],  352 ;  Gray  v.  Fox,  Saxton  Ch.,  259 ;  PoGock 
V.  Pedington,  5  Ves.,  797 ;  King  v.  Tallot,  40  N .  Y.,  76 ; 
Tovmaend-v.  Toumsend,  1  GiflFord,  211 ;  Ackennan  v.  Kmott, 
4  Barb.,  626  ;  ^rewiw  v.  Eiggs,  8  Ves.,  574  ;  AU'y-GenH  v. 
Downing,  Wilm.,  23  ;  Wedderbivm  v.  Wedderbum,  4  Mjlne 
&  Craig,  41.)  No  estate  iii  the  land  vested  in  the  executors 
under  the  will.  {Manice  v.  Manice,  43  N.  Y.,  303 ;  Post  v. 
iZiw^r,  33  id.,  599 ;  Tucker  v.  Tuck&r,  5  id.,  408 ;  iSi»«  v. 
Monell,  5  N.  Y.  Sur.,  431 ;  Downing  v.  Marshall,  23  N.  Y., 
377 ;  De  Kay  v.  Irving,  5  Denio,  653 ;  A^mi^A  v.  Post,  2 
Edw.  Ch.,  523 ;  Oermond  v.  «7<m^,  2  Hill,  573 ;  Ha/iDley  t. 
e/awe*,  16  Wend.„148;  Larilla/rd  v.  Coster,  14.  id.,  320.) 

aS.  p.  Nash,  for  the  executors.  Legal  estate  in  the  real 
and  personal  property  vested  in  the  executors.  The  trusts 
created  by  the  will  could  not  otherwise  be  performed.  {Brad- 
ley V.  Amidon,  10  Paige,  235  ;  Brewster  v.  Striker,  2  Comst., 
19  ;  Tobias  v.  Ketohum,  319.)  The  devise  of  dwelling  and 
lots  to  widow  is  of  a  life  estate.  (3  R.  S.  [5th  ed.],  38,  §§  1 
and  2 ;  4  Kent  Com.,  535,  538.)  The  claim  of  dower  and 
thirds  is  not  consistent  with  the  will,  and,  if  allowed,  will 
defeat  the  purpose  of  the  testator.  (4  Kent  Com.  [2d  ed.], 
58 ;  Adsit  v.  Adsit,  2  John.  Ch.,  448,  451 ;  Sanford  v.  Jack- 
son, 10  Paige,  266;  BuU  v.  Church,  5  Hill,  206;  Savage  v. 
BumJiam,  17  N.  Y.,  561 ;  Tobias  v.  Ketchvm,  32  id.,  319.) 

By  the  Court — Gilbert,  J.  By  the  first  sentence  of  the 
will  the  testator  gave  all  his  estate,  real  and  personal,  to  his 
trustees  and  executors  therein  named,  and  their  heirs,  on  con- 
dition that  they  should  dispose  of  it  as  thereinafter  directed 
by  the  will.  Next  he  made  a  formal  devise  to  his  wife  of  a 
portion  of  his  real  estate,  subject  as  to  one  parcel  to  a  power 
of  sale  with  which  he  invested  his  executors.  He  then  gives 
his  wife  an  annuity  for  the  maintenance  and  education  of 
herself  and  her  children,  payable  by  his  executors  out  of  the 
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rents  of  certain  specified  real  estate,  or,  if  they  should  be 
insufficient,  from  the  interest  of  other  property  thereinafter 
mentioned.  The  other  dispositions  of  the  will  are  in  the 
form  of  pecuniary  bequests  to  his  children  and  other  rela- 
tives. The  will  contains  no  directions  with  respect  to  the 
residue  of  the  testator's  property  after  the  specific  directions 
shall  have  been  fulfilled. 

The  language  of  the  gift  to  the  executors,  contained  in  the 
first  clause,  is  sufScient  to  raise  a  trust  in  them  (Perry  on 
Trusts,  §  112,  e^  ^^-)y  hut  under  the  provisions  of  the  Kevised 
Statutes,  relative  to  uses  and  trusts,  such  trust  is  not  valid 
as  a  trust  of  the  real  estate.  But  the  trust  is  valid  as  a 
power  in  trust  by  virtue  of  the  fifty-sixth  and  fifty-eighth  sec- 
tions of  the  statute  aforesaid,  and  under  the  fifty-ninth  sec- 
tion of  the  same  statute  the  lands  to  which  the  trust  relates 
descend  to  the  persons  otherwise  entitled,  subject  to  the  exe- 
cution of  the  trust  as  a  power. 

It  was  suggested  on  the  argument  that  the  legal  estate  in 
the  testator's  property  was  vested  in  the  executors  and 
trustees  named  in  the  will,  because  the  trusts  in  the  will 
could  not  otherwise  be  performed.  We  are  of  opinion  that 
all  the  objects  mentioned  in  the  will  can  be  accomplished 
under  a  power.  The  general  object  of  this  power  is  the  dis- 
position of  the  estate  to  or  for  the  benefit  of  the  beneficiaries 
named  in  the  will,  according  to  the  directions  therein  con- 
tained. It  includes  a  power  of  sale,  and  a  power  to  pur- 
chase the  share  of  a  portion  of  the  real  estate,  which  belonged 
to  his  brother  and  himself  as  tenants  in  common,  at  a  speci- 
fied price.  It  is  not  necessary  to  enumerate  each  particular 
object  embraced  within  the  power.  It  is  sufiicient  to  say, 
that  there  is  no  apparent  necessity  for  holding  that  the  execu- 
tors must  be  vested  with  the  legal  estate,  in  order  to  carry 
out  the  objects  of  the  will.  In  such  a  case  the  legal  estate 
does  not  vest  in  them  by  implication.  {Tucker  v.  Tucker,  1 
Seld.,  408 ;  Manice  v.  Manice,  43  N.  Y.,  304.) 

The  trust  as  to  the  personal  property  is  valid,  and  such 
property  remains  vested  in  the  executors  charged  with  the 
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trust  declared  in  the  will.  Practically,  therefore,  the  bene- 
ficiaries  are  quite  as  well  protected  as  they  would  have  been 
under  a  will  more  formally  written.  The  real  estate  is  vested 
in  them  according  to  their  respective  interests,  subject  only 
to  a  power,  which  can  be  exercised  only  for  their  benefit,  and 
tiie  personal  property  is  vested  in  the  trustees  upon  a  trust 
which  gives  them  all  the  beneficial  interest. 

With  respect  to  the  residuum  which  may  remain  after  the 
trustees  shall  have  fulfilled  the  specific  directions  contained 
in  the  will,  it  will'  result  to  the  heirs  or  next  of  kin,  as  the 
case  may  be,  in  its  original  character  (Perry  on  Trnsts, 
§  152 ;  Roper  v.  Badcliffe,  9  Mod.,  171) ;  for  there  is  nothing 
in  the  will  indicating  an  intention  to  benefit  the  trustees,  and 
a  declaration  of  trust  as  to  part  is  considered  sufiScient  evi- 
dence that  the  testator  did  not  intend  the  trustees  to  take  any 
beneficial  interest,  and  that  the  creation  of  the  trust  was  the 
sole  object  of  the  transaction. 

We  thinis  the  referee  erred  in  deciding  that  the  provisions 
of  the  will  in  favor  of  the  widow  were  in  lieu  of  her  dower 
in  the  lands  of  the  testator,  and  of  her  distributive  share  in 
his  personal  estate  after  the  payment  of  debts  and  legacies. 
The  will  contains  no  expression  to  that  effect,  nor  is  her 
claim  of  dower  and  thirds  inconsistent  with  the  provisions 
for  her  benefit.  The  widow  is  entitled  to  retain  her  dower 
and  all  other  benefits  given  her  by  the  will,  unless  the  reten- 
tion of  her  dower  operates  to  defeat  some  other  disposition 
in  the  will.  {Adsit  v.  Adsity  2  J.  C.  R.,  448 ;  Sanford  v. 
Jackson^  10  Paige,  266 ;  Tjewis  v.  Smithy  5  Seld.,  502.)  The 
provisions  of  the  will  must  be  such  as  to  clearly  indicate  the 
intention  of  the  testator,  that  the  widow  shall  be  put  to  her 
election.  The  presumption  is,  that  the  testator  intended 
that  she  should  have  his  gifts  under  the  will  in  addition  to 
her  dower,  nnless  the  contrary  is  manifest  from  the  will. 
{Dodge  v.  Dodgey  31  Barb.,  413.)  We  are  unable  to  discover 
anything  indicating  an  intention  of  the  testator  that  tlie 
widow  should  be  put  to  her  election.  On  the  contrary,  it  has 
been  satisfactorily  shown  by  the  plaintiff 's  counsel,  in  a  table 
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presented  by  hira,  that  allowing  the  widow  her  dower  and 
thirds  is  not  repugnant  to  or  inconsistent  with  any  other 
provision  contained  in  the  will. 

The  devise,  to  the  widow,  of  the  house  in  which  the  testa- 
tor resided,  and  the  eight  lots  adjoining,  should 'be  construed 
as  a  gift  of  a  life  estate  only ;  for  although  words  of  inheri- 
tance are  no  longer  requisite  to  create  an  estate  in  fee,  yet 
the  statute  which  changed  the  rule  of  the  common  law  on 
this  subject  is,  by  its  terms,  rendered  inoperative  where  the 
intent  to  pass  a  less  estate  or  interest  shall  appear  by  express 
terms  or  be  necessarily  implied  in  the  terms  of  the  devise 
(1  E.  S.,  748,  §  1) ;  and  we  think  such  intent  is  abundantly 
manifested  by  the  provision  which  directs  the  executors  to 
invest  the  proceeds  of  the  sale,  that  the  will  empowers  them 
to  make,  for  the  benefit  of  the  widow  during  her  life. 

We  are  unable  to  discover  any  authority  for  the  executors 
to  demand  the  payment  to  them  of  the  amount  due  the  estate 
from  the  surviving  partners,  and  certainly  the  court  cannot 
in  this  suit  make  any  decree  requiring  such  surviving  part- 
ners to  give  security  for  the  payment  of,  or  to  pay,  the  debt, 
for  one  of  them  is  not  a  party  to  the  suit.  The  will  in  effect 
directs  that  the  surviving  partners  may  withold  payment  of 
that  debt  for  five  years,  paying  in  the  meantime  interest  at 
seven  per  cent.  This  is  an  effectual  bar  to  a  suit  for  the  col- 
lection of  the  demand,  and  of  course  affords  protection  to 
the  executors  against  any  liability  for  not  collecting  it. 

The  judgment  below  must  be  modified  in  accordance  with 
this  opinion.  The  several  parties  to  this  appeal  are  entitled 
to  their  costs,  to  be  paid  by  the  executors  out  of  the  fund 
in  their  hands. 

Judgment  accordingly. 

liANSiNG — Vol.  VIL        64 
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Maby  Bain,  Executrix,  &c.,  Respondent,  v.  Ebenbzsb  H. 

Bbown,  Appellant. 

(General  Tbbm,  Fibbt  Defabthent,  1872.) 

The  plaintiff  made  a  contract  to  sell  his  real  estate  upon  the  advice  of  his 
agent.  Some  two  days  after  the  latter  took  an  assignment  from  the 
vendee  and  made  a  new  contract  for  sale  to  other  porchasen  at  an 
increased  price.  He  then  informed  the  plaintiff  that  his  (defendant's) 
assignor  had  sold  the  property  to  the  last  vendees,  and,  suppressing  the 
price,  obtained  from  him  a  deed,  with  consideration  in  blank  to  be 
filled  in,  to  the  purchasers.  Held^  that  the  defendant's  confidential  rela- 
tion to  the  plaintiff  continued  imtil  after  the  execution  of  the  deed,  and 
that  the  plaintiff  was  entitled  to  the  benefit  of  the  increased  price. 

This  was  an  appeal  by  the  defendant  from  a  judgment 
entered  upon  the  report  of  a  referee  in  favor  of  the  plaintiif. 
The  facts  appear  in  the  opinion. 

John  H.  White^  for  the  respondent. 

Erastvs  Cooke^  for  the  appellant. 

Present — Ingrahah,  P.  J.,  and  Fancheb,  J. 

Fakcheb,  J.  The  plaintiff's  testator,  James  Bain,  was,  in 
April,  1867,  and  for  several  years  prior  to  that  time,  the 
owner  in  fee  of  two  lots,  and  buildings  thereon,  in  Fifth 
street,  in  the  city  of  Kew  York,  and,  also,  of  certain  lease- 
hold property  on  the  same  street,  comprising  three  other  lots 
and  buildings  thereon ;  and  he  continued  to  own  the  same 
until  the  16th  April,  1867,  when  a  contract  to  sell  the  pro- 
perty to  John  Ludlow  was  executed. 

The  testator  was  a  resident  of  Philadelphia;  and  the 
defendant  was  engaged  in  the  business  of  a  real  estate  broker 
in  the  city  of  New  York.  For  some  time  anterior  to  the 
contract  the  defendant  acted  as  the  agent  of  the  testator  in 
respect  of  the  property,  had  the  care  and  management  of  the 
same,  and  collected  and  paid  over  to  the  testator  the  rents  of 
the  premises. 
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On  the  6tli  April,  1867,  the  defendant  wrote  a  letter  to 
James  Bain,  tlie  testator,  in  which  he  stated,  in  substance, 
that  the  houses  in  question  would  need  considerable  expenses 
put  upon  them ;  that  the  fee  of  the  leasehold  premises  could 
not  be  obtained  for  some  years,  and  that  he  thought  there 
was  a  party  who  would  buy  the  property  if  he,  the  said  Bain, 
would  take  $17,000  therefor ;  $5,000  to  be  paid  in  cash  on  or 
before  the  first  day  of  June,  and  the  balance  by  a  mortgage 
for  $12,000,  payable  in  three  years,  with  interest.  The 
defendant  did  not,  at  that  time,  disclose  the  name  of  the  pro- 
loosed  purchaser.  On  the  12th  day  of  April,  1867,  tlie 
defendant  again  wrote  to  Bain,  stating  that  he  had  not  rented 
the  houses  for  another  year ;  that  the  offer  he  had  sent  was 
the  best  ever  made  to  him  for  the  property ;  that  the  houses 
would  need  repairing  and  painting;  that  the  health  board 
were  very  rigid  about  yards,  sinks  and  cess-pools,  and  were 
requiring  each  house  to  be  connected  with  the  street  sewer ; 
and  that  he  advised  a  sale  at  the  best  offer  they  could  get. 
It  does  not  appear  what  reply,  if  any.  Bain  made  to  this 
communication  ;  but  it  appears  that  he  saw  the  defendant  in 
New  York  on  the  15th  of  April,  1867;  and  that  on  the  17th 
day  of  April,  1867,  the  defendant  again  Wrote  to  Bain, 
stating  that  he  had  sold  the  property  to  Mr.  John  Ludlow 
for  the  price  of  $17,000 ;  that  he  had  signed  the  contract  for 
Bain,  and  received  $500  on  account;  also  stating  how  the 
$17,000  were  to  be  paid  and  secured,  and  that  in  due  time 
the  defendant  would  prepare  the  deed  and  assignments,  and 
also  the  bonds  and  mortgages  if  he  desired  it.  It  was  on  the 
16th  day  of  April,  1869,  that  the  defendant  executed  and 
delivered  the  contract  with  said  Ludlow,  signing  the  name  of 
James  Bain  thereto  "  per  E.  H.  Brown ;"  and  he  testifies 
that  on  that  day  or  the  next  day  he  forwarded  a  duplicate 
thereof  to  Bain  at  Philadelphia  for  execution,  who  brought  it 
back  to  New  York,  where  it  was  also  executed  by  Bain. 

According  to  this  testimony  Bain  could  not  have  received 
tlie  contract  and  returned  to  New  York  with  it,  so  as  to  have 
signed  it  in  New  York  earlier  than  the  seventeenth  or 
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eighteenth  of  April,  and  it  was  perhaps  later ;  yet  Franken- 
heim  swears  that  he  saw  the  defendant  on  the  subject  of  this 
property  at  his  office,  121  Nassau  street,  on  the  eighteenth  of 
April,  and  asked  him  about  the  property.  He  testifies  that 
the  defendant  then  said  the  houses  were  for  sale ;  and,  being 
asked  the  price,  answered  $25,000  for  the  five  houses.  Frank- 
enheim  swears  he  saw  the  defendant  the  next  day,  and 
defendant  said  to  him  and  his  partner  on  that  occasion,  at 
their  store,  that  the  property  had  been  sold,  but  that  the  pur- 
chaser, Mr.  Ludlow,  had  •authorized  him  to  sell  the  same 
again  at  a  profit;  that  Ludlow  had  purchased  the  same  at 
$25,000,  and  that  he,  the  defendant,  would  sell  the  property 
on  behalf  of  Ludlow  for  $26,000.  Frankenheim  and  his 
partner,  Kellner,  then,  on  the  nineteenth  of  April,  paid  the 
defendant  $600,  for  which  he  gave  a  receipt ;  and,  afterward, 
a  written  contract,  dated  the  22d  day  of  April,  1867,  for  the 
sale  of  the  property  to  Frankenheim  &  Kellner  for  $26,000, 
was  executed,  signed  by  them  and  the  defendant.  This  con- 
tract is  between  the  defendant  of  the  one  part,  as  seller,  and 
Fj-ankcnheim  &  Kellner,  of  the  other  part,  as  purchasers. 

The  defendant  denies  that  he  told  Frankenheim  on  the 
nineteenth  of  April  that  he  had  sold  the  property  to  Ludlow, 
and  he  denies  that  he  told  him  he  had  sold  the  property  for 
$25,000;  but,  giving  the  defendant  the  benefit  of  these 
denials,  he  does  not  deny  the  sale  to  Frankenheim  &  Kellner 
for  $26,000,  as  stated  by  them ;  nor  that  the  bargain  with 
them  was  made  on  the  nineteenth,  and  the  contract  executed 
on  the  twenty-second  of  April. 

It  appears  that,  on  the  same  twenty-second  of  April,  an 
assignment  was  made  to  the  defendant  by  John  Ludlow  of 
his  contract ;  and  thereafter,  on  the  7th  day  of  May,  1867, 
the  defendant  wrote  to  Bain  stating  that  Mr.  Ludlow  had 
sold  his  purchase  of  the  Fifth  street  property  to  a  couple  of 
Germans,  Frankenheim  and  Killnerj  that  they  wished  to 
repair  the  property  and  did  not  like  to  do  much  until  the 
title  was  passed  ;  and  iii  that  letter  the  defendant  also  uses 
this  language :  "  They  therefore  propose  to  take  title  before 
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^  the  first  of  June  and  pay  yqu  the  money  due  you.  They  are 
to  execute  mortgages  and  carry  out  all  the  conditions  about 
the  bonds  and  mortgages  that  are  in  contract  with  Mr.  Lud- 
low." On  the  twenty-second  of  May  the  defendant  wrote  to 
Bain  another  letter,  inclosing  the  deed  and  assignments  for 
execution,  and  accompanied  the  same  with  a  copy  of  the  first 
contract  with  Ludlow.  In  that  letter  he  said  :  "  The  amount 
of  consideration  money  can  be  filled  in,  when  delivered,  and 
the  division  of  the  amount  ($17,000)  can  be  made  between 
the  deed  and  the  assignment  of  the  leases."  The  deed  was 
accordingly  executed  and  delivered,  and  it  is  not  pretended 
that  Bain  was  ever  informed  by  the  defendant  or  any  other 
person  of  the  sale  for  $26,000,  until  after  the  delivery  of  the 
deed  by  him  and  the  closing  of  the  transaction,  so  far  as  Bain 
was  concerned,  on  the  basis  of  a  sale  at  $17,000. 

The  very  statement  of  the  facts  of  this  case  carries  with  it 
a  cogent  argument  against  the  defendant.  In  his  letter  to 
Bain  of  the  7th  of  May,  1867,  he  treats  Frankenheim  and 
Killner  as  in  privity  with  Bain,  and  says :  '^  Ludlow  has  sold 
his  purchase  to  a  couple  of  Germans,  Frankenheim  and 
Killner ;  they  propose  to  take  title  before  the  first  of  June, 
and  pay  you  the  money  due  yon."  There  was  no  suggestion 
then  that  defendant  had  purchased  Ludlow's  contract  for 
himself,  nor  that  the  defendant  was  to  receive  payment  for 
himself  from  Frankenheim  and  Killner ;  nor  that  the  defend- 
ant, as  principal,  was  to  settle  with  Bain  on  the  terms  of  the. 
Ludlow  contract.  The  defendant  was  an  agent  of  Bain  in 
respect  of  the  sale  of  the  property  ;  and,  having  undertaken  to 
act  for  him  in  the  matter,  could  not  act  in  the  same  matter 
for  himself  until  his  agency  ceased.  This  principle  is  con- 
ceded by  the  counsel  for  the  defendant,  biit  he  contends  it 
has  no  application  to  this  case  for  the  reason  that  the  agency 
of  the  defendant  ceased  on  the  execution  of  the  contract  with 
Ludlow. 

But  the  facts  of  the  case  negative  this  assumption.  The 
defendant  himself  did  not  act  towards  Bain  nor  write  to 
him  in  such  a  way  as  that  Bain  could  have  understood  the 
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defendant  considered  his  agency  terminated.  On  the  con- 
trary, the  defendant,  as  agent  of  Bain,  retained  the  Ludlow 
contract  until  he  forwarded  it  to  Bain  with  the  deed  and 
assignments  in  May.  He  also  wrote  to  Bain  the  letters 
already  referred  to,  nsing  such  language  as  plainly  imported 
his  agency,  and  directly  asserted  the  privity  between  Bain,  as 
vendor,  and  Frankenheim  and  Killner,  as  purchasers. 

It  is  dear  that  the  defendant  had  a  duty  to  perform,  as  the 
agent  of  Bain  during  all  this  time,  in  respect  of  the  sale  of 
the  property,  which  duty  had  not  terminated  when  he 
attempted  to  act  for  himself.  His  employer  was  entitled  to 
all  his  skill  and  service  touching  the^saleof  the  property, 
and  to  the  benefit  of  any  bargains  he  could  make  respecting 
it,  as  well  as  any  advantages  growing  out  of  the  agency. 
The  defendant  all  the  time,  up  to  the  execution  of  the  deed 
by  Bain,  stood  in  such  a  relation  of  confidence  to  him  as  to 
impose  upon  the  defendant  the  utmost  degree  of  good  &ith 
and  fair  conduct.  "  Nemo  potest  in  rem,  sriam  auctor  es^e^ 
qui  negotia  aliena  gerunt^^  There  was  a  duty  of  fidelity  to 
the  confidence  which  Bain  had  reposed  in  the  defendant, 
that  was  inconsistent  with  his  becoming  a  purchaser  and 
seller  of  the  property  for  himself.  The  law  delivera  him 
from  temptation  in  such  a  case,  and  will  not  sanction  a  breach 
of  the  confidence  which  the  defendant  has  voluntarily 
assumed.  Were  the  law  otherwise,  the  door  would  be  open 
to  much  injustice;  for  the  principal,  without  warning  or 
notice  of  the  change  of  relation  of  his  agent,  would  not  him- 
self exercise  the  vigilance  necessary  to  protect  his  interests. 
In  such  a  case  it  is  not  necessary  to  inquire  whether  or  not 
the  agent  was  actuated  by  any  fraudulent  purpose.  His 
fiduciary  relation  prevents  him  from  assuming  to  himself  any 
advantages  of  bargains  touching  the  subject  of  his  agency. 
{Conkey  v.  Bond^  36  N.  T.,  427 ;  Qardner  v.  Ogden^  22  id., 
327.) 

We  think  the  judgment  entered  on  the  report  of  the 
referee  should  be  affirmed. 
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David  Tbton,  KespondeDt,  v.  Jebemiah  F.  Baker,  Appellant. 
(GsKKRAL  Tebm,  Fotjrth  Depabtment,  Januart,  1873.) 

Wbere  a  wrong-doer  sells  property  illegally  taken,  the  owner  may  waire 
the  tort  and  sue  for  money  had  and  received ;  and  where  the  property 
taken  is  money,  it  may  be  recovered  in  such  an  action  without  waiting 
for  the  formality  of  a  sale. 

It  may  be  assumed,  in  order  to  sustain  a  judgment  rendered  upon  the 
report  of  a  referee,  that  a  finding  of  (act  was  sustained  by  evidence  given  * 
upon  the  trial,  although  such  evidence  does  not  appear  in  the  case  on 
appeal 

This  was  an  appeal  from  a  judgment  entered  on  the  report 
of  referees.    The  facts  are  stated  in  the  opinion. 

H.  A,  Maynardy  for  the  respondent. 

RMin  Tracy  J  for  the  appellant. 

Present — Mullin,  P.  J.,  Taloott  and  E.  D.  Smith,  JJ. 

MuLLiN,  P.  J.  This  action  is  brought  to  recover  sixty-five 
dollars,  money  deposited  with  defendant  by  plaintiff,  to  be 
returned  when  called  for,  and  also  to  recover  eighty-five  dol- 
lars for  the  work,  labor  and  services  done  and  rendered  by 
the  plaintiff  for  the  defendant.     The  defence  is, 

Ist.  A  general  denial. 

2d.  That  the  money  was  paid  to  and  the  work  done  for 
the  defendant  under  a  special  agreement  between  the  parties 
that  plaintiff  should  deliver  to  defendant  $1,000  in  money, 
and  render  services  to  and  for  defendant  during  the  residue 
of  his,  plaintiff 's,  natural  life,  and  in  consideration  thereof 
defendant  would  support  him  (the  plaintiff )  during  the  rest 
of  his  life ;  that  defendant  had  kept  and  performed  his  part  of 
the  agreement,  but  that  plaintiff  had  failed  to  perform  it  on 
his  part,  and  that  by  reason  thereof  defendant  had  sustained 
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damages  which  he  insisted  upon  by  way  of  recoupment  or 
counter-claim. 

The  defendant  alleged  that  he  had  paid  plaintift  twenty 
dollars.  On  the  trial,  before  three  referees  appointed  by  the 
court,  the  plaintiff  was  examined  as  a  witness  in  his  own 
behalf,  and  testified  that  he  lived  with  defendant,  the  last  time 
in  the  spring  of  1867 ;  they  wanted  him  to  live  with  them  as 
long  as  he  lived.  Mre.  Baker  told  him  defendant  would  give 
him  a  life  lease ;  he  told  them  he  would  go  down  to  Scho- 
harie and  bring  up  his  things,  and  he  did.  He  brought  sixty- 
five  dollars  in  money  and  some  notes  and  gave  them  to  Mrs. 
B.  to  take  care  of  for  him.  She  afterward  told  him  defend- 
ant had  used  the  money.  He  worked  there  through  that 
summer  and  until  spring  of  the  following  year,  and  left  in 
March,  1868.  Mrs.  B.  said  he  must  try  and  get  another 
home.  Baker  did  not  seem  to  want  to  keep  him.  Defendant 
said  he  could  not  stay  any  longer.  One  of  the  notes  he  gave 
Mrs.  B.  was  for  $600  or  $700,  another  for  twenty  dollars, 
and  another  for  fourteen  dollars ;  the  notes  were  good. 

The  plaintiff  gave  evidence  tending  to  prove  his  services 
worth,  besides  his  board,  eight  dollars  per  month. 

One  Gonklin  testified  that  defendant  told  him  plaintiff  had 
been  living  with  him,  but  he  had  come  to  the  conclusion  he 
would  not  have  him  any  longer. 

The  defendant  was  examined  in  his  own  behalf,  and  testi 
fied  that  it  was  agreed  that  in  consideration  that  defendant 
would  support  plaintiff  during  the  rest  of  his  life  he  would 
pay  him  $1,000,  and  perform  such  labor  as  he  was  able.  That 
the  sixty-five  dollars  was  delivered  to  defendant's  wife,  and 
the  labor  plaintiff  performed  was  performed  under  that  agree- 
ment. Plaintiff  never  paid  the  $1,000,  and  left  without  per- 
forming  his  part  of  the  agreement.  The  defendant  performed 
his  part  of  it.  The  plaintifE  's  services  were  not  worth  his  board 
His  board  was  worth  four  dollars  per  week  a  part  of  the  time  he 
lived  at  defendants,  and  three  dollars  per  week  for  another 
part. 

Plaintiff  was  a  man  sixty  years  of  age,  lame  and  unable  to 
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do  much  work ;  defendant  paid  him  twenty  dollars.  Other 
evidence  was  given  tending  to  prove  plaintiff's  services  were 
not  worth  his  board. 

The  referees  find  that  previous  to  16th  April,  1867,  the 
plaintiff  and  defendant  negotiated  for  an  agreement  bj  which 
defendant  was  to  give  plaintiff  a  written  contract  to  support 
plaintiff  daring  his  natural  life,  and  plaintiff  in  consideration 
therefor  was  to  labor  for  defendant  as  much  as  he  was  able,  and 
also  give  him  what  property  he  had,  amounting  to  nearly 
$1,000. 

That  plaintiff  handed  to  the  wife  sixty-five  dollars  in  cur- 
rency, and  promissory  notes  to  between  $600  ^or  $700,  for  safe 
keeping  till  the  above  contract  should  be  executed. 

The  defendant  appropriated  the  sixty-five  dollars  to  his 
own  use.  The  agreement  in  writing  was  never  executed  by 
defendant,  and  the  proposed  contract  was  never  consummated. 
That  plaintiff  worked  for  defendant  till  he  was  expelled  by 
defendant  from  his  premises,  whereupon  plaintiff  demanded 
\i\8  money  and  pay  for  his  work. 

They  also  found  that  defendant  was  not  liable  to  plaintiff 
m  any  amount  for  work  and  labor.  That  plaintiff  was  not 
liable  to  defendant  for  board,  &c.,  in  any  sum.  That  defend- 
ant was  liable  for  sixty-five  dollars,  less  twenty  dollars  paid, 
leaving  due  forty-five  dollars,  which  with  interest  to  date  of 
report  amounted  to  tifty-three  dollars  and  forty-five  cents. 

For  this  amount  judgment  was  entered,  and  from  that 
judgment  the  defendant  appeals. 

The  referees  find  that  a  verbal  agreement  was  made,  by 
which  plaintiff  was  to  pay  to  defendant  $1,000,  and  do  such 
work  as  he  was  able  for  defendant  during  his  life,  and  the 
defendant  in  consideration  thereof  agreed  to  support  him. 
Such  agreement  not  to  become  obligatory  until  reduced  to 
writing  and  executed  by  defendant. 

No  such  agreement  is  proved  by  the  evidence  contained  in 
the  case.  We  must,  therefore,  assume  in  support  of  the 
judgment  that  there  was  evidence  given  before  the  referees 
not  contained  in  the  case. 

LANsmo — ^VoL.  VIL        65 
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The  defendant  did  not  prove  the  contract  to  be  reduced  to 
writing,  and  hence  no  agreement  was  ever  concluded  by  which 
the  parties  were  bound. 

Had  the  plaintiff  paid  money  or  rendered  services  in 
anticipation  of  the  contract  being  made  so  as  to  bind  the 
parties,  he  would  have  been  entitled  to  recover  back  the 
money  and  to  recover  for  his  services  when  the  defendant 
failed  to  procure  it  to  be  reduced  to  writing. 

K  the  contract  had  been  concluded,  the  defendant  violated 
it  by  turning  the  plaintiff  away  from  his  house. 

It  is  not  necessary  to  inquire  whether  the  detendant  would 
be  liable  for  the  sixty-five  dollars  left  with  Mrs.  Baker  for 
safe  keeping.  The  defendant  appropriated  it  to  his  own  use 
and  was  liable  to  the  plaintiff  in  trover  for  it. 

The  plaintiff  was  not  bound  to  sue  in  trover;  he  could 
waive  the  tort  and  recover  on  the  agreement  implied  by  law 
to  repay  the  money.  It  cannot  be  said  to  be  settled  by 
adjudication,  that  the  owner  of  property  wrongfully  appro- 
priated can  waive  the  tort  and  recover  on  an  implied  contract 
of  sale.  When,  however,  the  wrong-doer  sells  property  ille- 
gally taken,  the  owner  may  waive  the  tort  and  sue  for  money 
had  and  received.  {Ha/rpendmg  v.  Shoemaker^  37  Barb.,  270- 
291,  and  cases  cited.) 

It  would  seem  to  follow  that  where  the  property  taken  is 
money,  it  might  be  recovered  in  an  action  for  money  had  and 
received,  without  waiting  for  the  formality  of  a  sale  of  it,  an 
event  which  would  not  be  likely  to  occur. 

The  property  taken  in  this  case  was  money,  and  the  right 
of  recovery  would  seem  to  be  perfect.  The  judgment  is 
right  as  to  the  money. 

The  referees  find  that  plaintiff's  services  were  worth  no 
more  than  his  board  while  he  lived  with  defendant,  and 
therefore  they  refused  to  allow  him  anything  for  such  services. 

The  finding  that  no  agreement  was  concluded  between  the 
parties  disposes  of  any  claim  on  the  part  of  the  defendant 
for  damages  for  breach  of  the  contract.  He  was  allowed  for 
the  money  paid  to  the  plaintiff  in  reduction  of  the  money 
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taken  by  him,  and  thus  the  rights  of  the  parties  seem  to  have 
been  properly  adjusted. 

There  are  a  multitude  of  requests  that  the  referees  find 
certain  facts,  some  of  which  it  is  possible  they  might  and 
perhaps  ought  to  have  found.  But  the  findings  made  are 
supported  by  the  evidence,  and  findings  on  collateral  points 
could  not  change  the  result. 

The  judgment  should  be  affirmed. 
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MONROE  AND  CAYUGA  COUNTY  BAR 

f 


OOMMBXOBATITB  07  THS  DBATH  07 


Mr.  justice  THOMAS  A.  JOHNSON, 


At  a  meeting  of  the  Monroe  county  Bar,  at  Rochester,  on 
the  7th  December,  1872,  Hon.  E.  Darwin  Smith  was  called 
to  preside  and  F.  A.  Macombeb,  Esq.,  appointed  secretary. 

Hon.  Gkobgb  W.  Bawson,  Hon.  J.  D.  Husbands,  J.  N. 
PoMBBOT,  H.  L.  Sabgbnt,  L.  H.  Habvbt,  T.  C.  Montqombbt 
and  Geobob  Eaines,  Esqrs.,  were  appointed  a  committee  to 
prepare  resolntions,  expressive  of  the  sense  of  the  meeting, 
regarding  the  late  Justice  Johnson. 

The  following  addresses  were  then  made,  viz. : 

Judge  Ghumasebo  said : 

Moumfal,  indeed,  Mr.  Chairman,  is  the  event  which  has 
again  convened  the  Bar  of  Monroe  county.  Sad  enough  is  it, 
when  we  are  called  to  deplore  the  loss  of  any  friend  or  brother, 
but  a  loss  like  this  seems  to  evoke  our  special  grief.  Judge 
Johnson,  whom  we  all  loved  for  his  many  and  ennobling  virtues, 
is  dead.  How  were  our  hearts  chilled,  as  yesterday  we  heard 
the  ^'passing  bell,'' in  its  funeral  t6nes,  proclaim  the  solemn 
truth  that  Johnson  was  dead !    Truly,  *'  Death  loves  a  shining 
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mark,"  and  when  this  time  the  'insatiate  Archer''  sped  the 
fatal  shaft  he  chose  no  common  victim.  How  little  did  we 
dream,  when  a  few  short  weeks  ago,  we  saw  him  in  the  full  Tigot 
of  his  manhood,  strong  in  health  and  energy,  that  we  should 
so  soon  be  called  to  mourn  him,  dead.  But  his  fate  is  our  own; 
it  comes  alike  to  all;  no  power,  nor  place,  nor  strength,  nor  life, 
can  stay  its  arm  or  parry  its  relentless  blow.  All  must  faU 
before  it;  all  must  die. 

*' Pallida  Mors 

iBqnO  polsat  pede,  paupenim  tabemas 

Regumque  tunes.** 

Before  the  bier  of  him  whom  we  now  mourn,  the  voice  of 
eulogy  is  dumb.  His  name  is  his  epitaph.  Those  who  knew 
him  never  can  forget  what ''  manner  of  man  he  was.''  As  a  judge, 
he  was  all  that  could  be  asked  for;  great  in  both  mental  and 
physical  stature,  he  seemed  peculiarly  adapted  to  the  position 
he  had  for  so  many  years  so  ably  and  eminently  filled.  His 
legal  ability  was  great;  spuming  the  close  technicalities  of  the 
law,  when,  in  so  doing,  he  was  not  compelled  to  violate  any  sub- 
stantial principle,  imbued  with  a  stem  love  of  strict  justice,  he 
delighted,  during  a  trial,  as  it  were,  to  dive  into  the  very  depths 
of  the  case,  and  bring  up  from  intricacy  and  confusion,  the  very 
merits  of  the  controversy.  It  was  his  aim  and  stem  resolve 
that  right  should  triumph,  and  many  a  time,  when  he  was  on 
the  bench,  did  the  trickster,  confident  of  success  at  the  com- 
mencement of  the  case,  retire  crestfallen  at  its  determination. 
As  a  circuit  judge,  he  was  admirable,  detesting  fraud  and  chi- 
canery in  all  its  forms,  and  rendering  them  bare  and  powerless 
whenever  he  detected  them,  he  was  equally  determined  in  the 
full  enforcement  of  equity  and  justice.'  His  uniform  urbanity 
and  kindness  on  the  bench,  marked  him  as  the  true  gentleman. 
No  young  or  inexperienced  practitioner  was  afraid  to  appear 
before  Judge  Johnson;  timidity,*  awe,' bashfnlness,  were  dis- 
armed, and  the  young  lawyer  in  his  novitiate  had,  before  him, 
as  sure  a  standing  in  court  as  the  oldest  veteran.  Indeed,  the 
remark  was  common,  th^t  the  senior  members  of  the  Bar  looked 
upon  him  as  a  brother,  the  junior  members  as  a  father*  He  had 
a  big  heart,  and  it  pulsated  nobly;  he  had  large  sympathy,  and 
he  did  not  fail  to  express  it.  He  told  me  once,  when  compelled 
by  the  duties  of  his  station  to  pass  sentence  of  death  upon  a 
convicted  murderer,  that  sooner,  almost,  than  do  it,  he  felt  as 
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though  he  could  cheerf  ally  resign  his  office — and  yet  he  was  no 
man  to  falter  in  the  stem  path  of  daty.  As  a  man,  a  citizen 
and  a  Christian  gentleman,  he  was  above  reproach;  indeed, 
integrity  and  pureness  of  heart  were  the  grand  and  leading 
characteristics  of  his  noble  nature. 

**None  knew  him  but  to  love  him, 
Kone  named  him  but  to  pnuse.** 

I  am  not  permitted  to  draw  aside,  just  now,  the  sacred  yeil  of 
domestic  grief,  but  I  may  say  that,  as  a  husband  and  parent,  he 
was  all  a  wife  could  pray  for,  or  a  child  could  ask.  But  death 
is  not  all  darkness.  We  mourn — ^not  he.  Firm  in  the  true 
Christian  faith,  he  had  assurance  of  eternal  bliss,  and  the  earthly, 
doubtless  met  the  Heavenly  Judge,  not  as  a  trembling  culprit, 
but  in  the  full  welcome  of  a  '^  good  and  faithful  servant.'^ 

Jahes  C.  Coohranb,  Esq.,  said : 

Mr.  Chairman, — Having  been  admitted  to  the  Bar  the  year 
before  Judge  Johnson  was  elevated  to  the  bench,  having  resided 
in  the  same  district  ever  since,  and  practiced  to  some  extent,  in 
many  of  the  courts  in  which  he  took  a  part,  I  have  had  an  oppor- 
tunity, in  common  with  other  members  of  the  profession  who 
have  practiced  at  this  Bar  for  a  good  many  years,  to  understand 
intimately  and  well  the  judicial  character  and  standing  of  Judge 
Johnson  ;  and  we  come  here  to-day,  not  to  pay  him  any  empty 
tribute,  or  to  speak  as  a  matter  of  form,  in  regard  to  the  really 
great  man  who  has  been  suddenly  called  upon  to  leave  the  bench 
and  the  world.  Judge  Johnson  had  attributes  which  are  requi. 
site  to  every  great  judge.  All  concede  him  to  have  been,  taken  in 
almost  every  respect,  one  of  the  ablest  judges  we  have  ever  had 
in  western  New  York ;  and  it  is  only  proper  to  say,  here,  that 
where  other  judges  stand  so  high  this  is  saying  a  great  deal  of 
Judge  Johnson.  He  had  a  fund  of  common  sense;  he  was  a 
practical  man ;  he  knew  mankind,  and  he  brought  these  qualities 
vith  him  to  the  bench.  No  judge  was  ever  truly  great  who 
had  not  a  large  fund  of  common  sense,  and  the  possession  of 
tlis  quality  tended,  in  no  slight  degree,  to  render  him  eminent 
as  a  circuit  judge.  In  the  trial  of  causes,  questions  arise  every 
hour,  which  a  judge  is  called  upon  to  decide  without  an  exam- 
ination of  precedents,  where  he  has  to  rely  upon  his  own  reason 
and  upon  his  own  common  sense ;  and  it  is  sufficient  to  say  thai 
maay  of  Judge  Johnson's  decisions  at  the  circuit  were  carried 
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by  appeal  to  the  highest  court,  and  that  there  is  no  jadge  whose 
standing  upon  the  record,  as  reviewed  by  other  courts.  Is  better 
than  his.  We  find  in  the  reports  of  the  higher  courts  a  great 
many  cases  where  Judge  Johnson  presided  at  the  circuit,  and 
where  his  decisions  were  affirmed  and  have  become  the  settled 
law  of  the  State.  He  was  eminently  fair  in  his  charges  to  the 
jury ;  I  have  never  heard  any  one  complain  of  partiality.  No 
>  one  could  say  that  Judge  Johnson  was  upon  one  side  or  the 
other  of  a  case,  but  it  was  his  anxious  desire  to  present  the  facts 
fully  and  fairly  and  honestly  to  the  jury,  thus  securing  to  the 
parties,  in  an  eminent  degree,  that  justice  which  it  should  be 
the  object  of  court  and  counsel  to  obtain. 

Judge  Johnson  had  another  attribute  essential  to  every  good 
judge ;  it  was  that  of  patience.  There  is  reason  for  judges 
becoming  tired,  irritable,  vexed,  in  the  course  of  trials  and 
arguments;  but,  at  the  same  time,  a  judge  must  remember  that 
counsel  in  a  case  understand  the  particular  cause  better  than  the 
judge.  A  case  that  has  been  in  the  hands  of  counsel  for  years, 
perhaps,  carefully  and  thoroughly  examined,  is  brought  before 
the  court ;  and  it  is  not  to  be  expected  that  the  judge  can  know, 
in  advance,  what  counsel  are  presumed  to  know,  and  therefore, 
although  the  counsel  may  be  greatly  inferior  to  the  judge,  yet 
there  are  few  cases  where  the  court  cannot  learn  something  in 
regard  to  the  particular  case,  from  counsel  who  present  it. 
Judge  Johnson  was  always  willing,  as  the  gentleman  who  pre- 
ceded me  said,  to  listen  to  the  youngest  counsel  who  came  before 
him — to  listen  patiently  and  attentively,  and  afler  having  thus 
listened,  he  gave  a  decision  which  was  generally  satisfactory, 
and  almost  always  founded  upon  reason. 

Another  quality  which  Judge  Johnson  had,  was  that  of  indus- 
try and  punctuality.  He  was  always  present  at  the  appointed 
time.  I  can  scarcely  recollect  an  instance  when  he  failed  in 
that  respect,  and  we  all  know  that,  in  his  twenty-five  yeara  of 
service,  he  labored  month  after  month,  and  year  after  year, 
almost  without  relaxation;  and  this  arduous  and  continuous  labor 
was  probably  one  of  the  causes  which  has  consigned  him,  perhapi 
even  at  his  age,  prematurely  to  the  tomb.  And  yet,  althougl 
Judge  Johnson  has  been  called  from  the  bench  a  short  time 
before  the  expiration  of  his  term,  he  had  arrived  at  that  age 
when  we  could  not  much  longer  expect  his  services;  and,  after 
all,  is  it  not  as  well  that  a  man  whose  life  has  been  such  as  lis 
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has  been,  should  be  called  away  in  the  very  midst  of  his  labors, 
dying  like  a  war-horse  in  the  midst  of  battle  ?  It  is  better  that 
he  shoald  die  thus,  than  that  he  should  linger  on  useless,  that 
it  maybe  said  of  him  that,  during  his  whole  life,  from  early  man- 
hood to  ripe  old  age,  he  was  useful  in  his  day  and  generation. 
He  was  like  a  sheaf  of  com  fully  ripe ;  he  has  been  gathered  by 
the  Eternal  Reaper.    May  he  rest  in  peace. 

The  committee  upon  resolutions  presented  the  following, 
which  were  read  by  their  chairman,  Judge  Rawson : 

The  members  of  the  Bar  of  Monroe  county  have  received  with 
great  sorrow  the  intelligence  of  the  decease  of  lion  Thomas  A« 
Johnson,  which  occurred  at  his  residence  in  Coming,  on  the  5th 
of  December,  instant,  and  have  met  to  give  some  expression  of 
their  high  appreciation  of  the  character  of  the  deceased,  and 
their  sense  of  loss  as  members  of  the  legal  profession  and  as 
individuals.    Therefore,  it  is 

Iteaolvedy  That  in  the  death  of  Judge  Johnson  the  Judiciary 
and  Bar  of  this  State  have  lost  an  eminent  jurist,  whose  great 
legal  attainments,  sound  judgment,  clear  and  strong  intellect, 
quick  moral  perceptions  and  generous  sympathies  peculiarly 
fitted  him  to  discharge  the  important  duties  of  the  high  judi- 
cial office  he  has  so  long  filled  with  such  distinguished  honor. 

Reaolvedy  That  his  untiring  devotion  to  official  duties  through 
a  long  judicial  career,  his  great  purity  of  character  and  unbend- 
ing integrity,  always  conmianded  (mr  confidence,  respect  and 
admiration,  and  we  commend  his  example  as  worthy  of  imitation. 

Hesolvedf  That  in  private  and  social,  no  less  than  in  public 
life,  his  plain  and  simple  manners,  his  unpretending  modesty,  his 
genial  disposition  and  great  kindness  of  heart,  won  for  him  the 
regard  and  love  of  all  those  who  were  honored  with  his  friend- 
ship. 

Meaolvedy  That  while  we  feel  deeply  the  great  loss  sustained 
by  the  judiciary  and  the  profession,  and  the  loss  which  the  com- 
munity has  sustained  in  the  departure  of  one  possessing  all  the 
elements  of  trae  Christian  manhood,  we  can  but  express  that 
deeper  sense  of  loss  felt  by  us  in  the  removal  of  a  dear  friend 
whom  we  loved,  and  in  whose  wbe  counsel  we  have  so  long 
confided. 

Beaolvedy  That  we  tender  to  the  family  and  friends  of  th^ 
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deceased,  as  mourners  with  them,  our  wannest  sympathy,  in 
their  great  bereavement. 

JResolvedy  That  a  copy  of  these  resolutions  be  signed  by  the 
president  and  secretary,  and  transmitted  to  the  family  of  the 
deceased. 

Jiesolvedy  That  a  committee  of  three  members  of  the  Bar  be 
appointed  by  the  president  to  present  these  resolutions  at  the 
next  session  of  the  General  Term  of  the  Supreme  Court  for  the 
Fourth  Department,  and  to  ask  that  they  be  entered  upon  the 
minutes  of  that  court. 

J.  D.  HusBAKDS,  Esq.,  said : 

Mr.  Chairman. — By  the  death  of  Hon.  Thomas  A.  Johnson, 
a  justice  of  the  Supreme  Court  of  New  York  for  the  Seventh 
Judicial  District,  the  Bar  of  Monroe  county  has  sustained  a  loss 
which  its  members  keenly  feel  and  mourn  as  a  personal  as  well 
as  a  professional  bereavement.  Elected  immediately  after  the 
adoption  of  the  Constitution  of  1847,  he  continued  on  the  bench 
by  successive  elections,  during  the  remainder  of  his  life,  and 
survived  all  his  cotemporaries  as  a  justice  of  the  Supreme  Court. 
Judge  Marvin  ceased  to  be  a  justice  of  the  Supreme  Court  in 
June  last,  and  Judge  Johnson  was  the  last  of  that  noble  army 
of  judicial  men  remaining  upon  the  bench.  The  record  of  his 
judicial  life  for  a  quarter  of  a  century  in  eventful  times,  and  in 
educated  commercial  and  agricultural  communities,  has  become 
the  valuable  and  valued  property  not  only  of  the  citizens  of  this 
State,  but  of  this  country  and  of  England  and  elsewhere,  where 
the  reports  of  our  Supreme  Court  and  of  the  court  of  dernier 
resort  are  cited  by  the  Bar  and  accepted  by  the  bench  as  high 
authority. 

To  the  judicial  learning  of  our  times  Judge  Johnson  has  con- 
tributed his  full  share.  His  opinions  indicate  broad  and  com- 
prehensive views  of  popular  government,  a  love  of  virtue  for 
its  own  sake,  a  detestation  of  vice  in  all  its  forms;  sound 
scholarly  culture  ;  great  industry  and  research ;  a  judgment 
calm  and  nicely  balanced,  and  an  inflexible  desire  to  do  equal 
and  exact  justice  with  rigid  impartiality.  They  also  indicate 
logical  deduction  and  arrangement,  acute  analysis  and  intellec- 
tual penetration,  which  enabled  him  with  his  sturdy  and  manly 
common  sense  to  search  out  the  right  and  vindicate  the  truth. 
A  pure,  noble,  intellectual  and  cultivated  judge  has  fallen,  sar> 
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rounded  by  multitudes  who  loved  and  honored  him  in  life,  and 
who  venerate  his  memory  as  a  bright  and  shining  example  to 
those  who  survive. 

To  our  Bar  Judge  Johnson  was  more  than  the  judicial 
officer.  We  mourn  him  as  a  devoted,  large-hearted,  genial,  per- 
sonal friend.  Always  dignified,  he  was  never  austere.  On  the 
bench  he  maintained  to  us  and  to  all  men,  the  dignity  and  pro- 
prieties of  the  judicial  station.  Relieved  from  the  bench,  he 
was  our  companion,  enjoying  friends  and  friendships  and  social 
life  with  a  zest  inspired  by  a  generous  heart,  full  of  kindliest 
impulses.  He  loved  and  was  loved.  A  commanding  personal 
presence,  combined  with  mental  culture  and  fine  literary  tastes, 
made  him  the  accomplished  gentleman.  His  uniform  spotless 
Christian  life,g»ve  beauty  and  tenderness  to  his  social  relations. 
His  personal  habits  were  singularly  methodical,  and  were  under 
the  direction  of  life-long  principles  directing  his  daily  con- 
duct. In  the  tenderness  of  domestic  refinement.  Judge  John- 
son shone  with  a  luster  all  his  own.  This  sacred  temple 
gladdened  so  long  by  the  sunshine  of  his  presence  —  now  so 
darkened — we  approach  with  reverent  steps,  and  pause  at  its 
threshold  to  weep  with  its  inmates,  mourning  their  dead  and 
also  our  dead.  This  whole  Bar,  I  know,  tenders  to  ttiose  within 
sincere  condolence  in  their  great  bereavement. 

I  was  struck  with  a  remark,  when  I  came  in,  that  my  brother 
Cochrane  was  making,  in  regard  to  the  peculiar  qualities  of 
Judge  Johnson.  One  was  his  patience.  He  had  what  the 
Romans  used  to  call  "  menB  sana  in  corpore  sano ;  **  and  there 
he  sat,  day  after  day,  week  after  week,  month  after  month,  per- 
forming the  labors  and  duties  which  usually  cause  so  much 
strain  upon  the  system.  Another  qualification  was,  he  was 
willing  to  be  convinced.  I  remember,  once,  with  all  the  positive 
qualities  of  his  peculiar  mind — and  strong  in  these  qualities  he 
was — ^upon  the  instant  he  formed  his  first  impressions  strong 
and  clear,  and  upon  the  occasion  to  which  I  allude,  the  counsel 
stated  to  him  that  there  might  be  a  question,  on  a  certain  point, 
which  he  had  overlooked.  He  settled  back  in  his  chair  and 
said:  "It  never  did  hurt  me  to  hear  an  argument,  and  I  will 
hear  what  you  have  to  say."  After  listening  to  the  remarks 
and  suggestions  of  counsel,  he  promptly,  with  that  manly  vigor 
of  intelleot  which  always  characterized  him,  decided  directly 
against  his  first  convictions  in  the  case.    His  heart  had  no  taint 
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of  imparity  apon  it.  He  had  what  I  call  mental  integrity.  Give 
him  a  proposition^  so  that  he  had  his  premises,  and  with  his 
clear  method  of  reasoning  he  would  almost  inevitably  arrive  at 
a  correct  conclusion.  His  was  honest  mental  logic.  He  had  no 
desire  but  to  hold  with  untremulous  hands  the  scales  of  justice, 
so  that  no  man  should  be  deprived  of  a  right,  and  no  man  pro- 
tected in  a  wrong.  He  stood  among  his  brethren  the  stalwart, 
fearless,  mighty  judge — not,  perhaps,  the  greatest  among  the 
great,  but  great  among  the  greatest.  He  was,  every  inch  and 
every  fiber,  a  man;  and  when  you  say  that,  you  have  included 
all  that  God  made  of  man.  God  had  given  him  peculiar  quali- 
ties to  adorn  the  bench  and  to  dignify  it,  by  magnetic  power  to 
win  men  to  him,  and  to  command  their  respect,  for  all  who 
came  before  him  saw  that  he  was  honest,  upright,  able,  ever 
dignified,  striving  to  discharge  his  duties. 

Such  was  Judge  Johnson.  We  cannot  pronounce  his  eulogy 
here  to-day.  It  is  natural  that  upon  such  a  solemn  occasion  as 
the  present  the  sadness  of  our  hearts  should  in  a  measure  seal 
our  lips  from  the  utterance  of  a  fitting  tribute,  but  his  memory 
will  ever  be  cherished  by  all  those  who  have  had  the  pleasure  of 
knowing  and  loving,  of  honoring  and  reverencing  oar  departed 

friend  and  brother. 

» 

Gbobgb  F.  Danfobth,  Esq.,  said  : 

Mr,  Chairman. — ^I  should  be  very  sorry,  even  at  this  hour, 
after  so  much  has  been  so  well  said  and  so  sufficiently  expressed 
in  the  resolutions  that  have  been  read,  to  have  the  meeting  pass 
without  paying  the  tribute  I  entertain  for  the  memory  of  Judge 
Johnson.  To  have  been  a  member  of  the  Bar  during  the  entire 
period  in  which  Judge  Johnson  sat  upon  the  bench,  to  have  had 
occasion,  with  greater  or  less  industry,  to  examine  and  study 
the  opinions  which  he  pronounced,  from  the  first  volume  of  the 
reports  under  the  new  Constitution  to  the  last,  to  have  seen 
pass  away  from  our  presence  first  one  and  then  another  of  the 
judges  who,  with  him,  entered  upon  the  judicial  career,  has 
made  an  impression  upon  my  mind  which  never  can  be  efi^aced. 
Not  many  here,  but  some,  will  call  to  mind  that,  in  this  district, 
the  bench  was  first  illustrated  and  adorned  under  the  Constita- 
tion  of  1846,  by  Johnson,  Selden,  Maynard  and  Welles.  We 
recollect  that  Judge  Maynard  died  first,  and  after  many  years 
passed  from  us  Judge  Welles.     One  only  survives  of  the  four; 
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Jadge  Selden,  not  occapying  an  official  position  at  present,  but 
having  adorned  not  only  the  bench  of  the  Sapreme  Court,  bnt 
of  the  Court  of  Appeals.  With  the  exception  of  Judge  John- 
son, up  to  the  time  of  his  death,  no  member  of  the  original 
judicial  force  of  this  district  remained  in  activity.  The  record 
of  Judge  Johnson's  life  will  be  found,  not  in  any  eulogy  we  may 
utter,  not  in  any  expression  of  esteem  which  may  be  heard  in 
this  district  or  department,  but  will  be  found  in  the  sixty-two 
volumes  of  Barbour's  Reports,  with  here  and  there  an  opinion 
in  the  New  York  Reports.  With  an  industry  which  knew  no 
abatement.  Judge  Johnson  received,  examined  and  disposed  of 
every  case  which  came  into  his  hands,  down  to  and  including 
the  last  term  of  court  at  which  he  was  present,  held  in  this 
room.  A  similar  record  for  a  similar  length  of  time,  I  presume, 
cannot  be  presented  in  the  life  of  any  judge. 

We  here  feel  his  lOss,  not  only  as  a  professional,  but  as  a  per- 
sonal friend.  The  gentleman  who  preceded  me  has  referred  to 
the  band  of  judges  who  went  on  the  bench  in  1846.  I  have  no 
doubt  that  their  labors  will  compare  favorably  with  those  of  any 
other  judges  who  have  ever  lived  in  this  or  any  country, 
for  the  same  period  of  time,  or  the  same  number  of  volumes ; 
and  yet  many  will  remember  with  what  doubt  the  system  of 
our  elective  judiciary  was  adopted.  We  certainly,  in  these  con- 
siderations, may  find  great  cause  for  hope  that  in  the  continu- 
ance of  the  system  we  may  seek  other  men  equally  entitled  to 
the  honor  which  we  have  been  called  upon,  from  time  to  time,  to 
show  to  those  whom  we  have  already  known. 

That  a  judge  was  honest,  and  that  he  proceeded  on  his  way 
faithfully  and  laboriously,  we  should  be  able  to  say  of  every 
judge  ;  but  that,  in  addition  to  all  this.  Judge  Johnson  should 
leave  the  feeling  which  is  entertained  by  the  Bar,  is,  I  think, 
unprecedented.  I  have  no  doubt  that  the  most  sincere  emotions 
of  the  heart  are  expressed  in  the  addresses  and  resolutions  which 
we  have  heard.  For  myself,  I  feel  the  loss  of  Judge  Johnson 
deeply.  That  we  may  have  as  great  judges,  I  trust  we  may 
believe ;  but  it  is  not  likely  that,  to  the  older  portion  of  this 
Bar,  another  can  come  who  will  take  the  place  in  our  affections 
which  was  occupied  by  Judge  Johnson. 
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Lybandbb  Fab&ab,  Esq.,  said : 

I  concur  folly  in  the  sentiments  expressed  in  the  resolntions, 
and  in  those  expressed  by  each  of  the  speakers  who  have  pre- 
ceded me.  I  was  at  the  Bar,  a  yoang  man,  when  Judge  Johnson 
was  first  elected  to  the  bench,  and  have  known  him,  more  or 
less  intimately,  during  all  that  period.  He  was  certainly  a  very 
remarkable  judge.  He  was  distinguished  for  all  the  great  quali- 
ties which  hare  been  ascribed  to  him  by  the  resolutions  and  by 
the  speakers ;  but  I  think  he  was  especially  remarkable  for  the 
two  qualities  that  have  been  adverted  to — patience  and  integ- 
rity. His  patience  in  hearing  arguments,  and  in  the  trial  of 
causes,  was  very  remarkable.  I  never  knew  an  instance  when 
he  showed  any  impatience,  and  there  is  no  position,  perhaps,  in 
which  a  man  can  be  placed  which  subjects  that  quality  to  a 
more  severe  test  than  that  of  a  judge  attending  the  trial  of 
causes.  There  is  scarcely  any  eminent  jttdge  whose  character 
has  gone  into  history,  who  has  not  sotoetimes  been  liable  to 
criticism,  and  whose  conduct  has  not  been  justly  criticised  for 
its  want  of  that  particular  quality,  but  I  never  heard  of  a  criti- 
cism being  made  by  any  lawyer,  or  by  any  other  person,  upon 
Judge  Johnson.  Every  member  of  the  Bar  who  submitted  the 
argument  of  a  case  to  Judge  Johnson  was  certain  of  two  things 
— ^that  it  would  be  patiently  and  thoroughly  investigated,  and 
that  the  determination,  whatever  it  might  be,  would  be  honest 
and  fain  There  have  been  other  judges,  perhaps,  more  emi- 
nent, in  an  intellectual  point  of  view,  than  he  ;  but  in  these 
other  qualities  to  which  I  have  adterted,  which  are  of  the 
highest  importance,  no  other  judge  in  this  State,  or  in  tiiis 
country,  ever  surpassed  him. 

D.  G.  Hyde,  Esq.,  said : 

Mr.  Chairman. — ^As  a  junior  member  of  this  Bar,  I  am  un- 
willing that  the  remains  of  this  great  man,  which  lie  cold  in  a 
distant  county,  shall  be  committed  to  the  grave  without  an 
expression  of  the  debt  which  I  owe  to  him  as  one  of  the  judiciary 
of  this  State,  He  was  one  of  the  first  judges  before  whom  I 
had  the  honor  of  practicing.  The  young  men  of  this,  and  of 
every  county  in  the  district,  are  indebted  to  him  for  the  kind- 
ness which  he  always  extended  to  them.  It  seemed  to  me  that 
he  was  unwilling  that  a  cause  should  suffer  because  of  the  ina> 
bility  of  the  young  man  who  had  it  in  charge,  and  it  was  not 
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an  infrequent  thing  for  him  to  suggest  how  a  difficulty  m^ght 
te  avoided.  It  is  not  every  good  judge,  as  every  young  lawyer 
well  knows,  who,  whether  he  considers  it  his  duty  or  not,  will 
condescend  to  do  that ;  and  it  seems  to  me  that,  when  such  a 
characteristic  as  that  is  manifested  in  a  judge,  the  younger 
members  of  the  Bar  should  recognize  its  value.  I  am  unable, 
and  I  should  not  regard  it  necessary,  to  undertake  to  say  any- 
thing with  reference  to  the  character  and  the  judicial  ability  of 
Judge  Johnson.  It  is  enough  for  me  to  say  that  I  knew  the 
man,  and  I  desire  to  express  my  thanks  for  the  kindness  which 
he  always  exhibited  to  me  while  I  was  practicing  in  his  courts; 
and  I  believe  there  is  no  danger  in  the  elective  system,  as  long 
as  such  men  fill  the  bench,  nor  is  there  much  danger  to  republi- 
can institutions  while  such  men  as  he  have  the  interpretation  of 
the  laws. 

Hon.  £.  Dabwin  SMirn,  said  : 

I  approve  of  these  resolutions,  and  concur  most  heartily  in  all 
that  has  been  said  in  them,  and  in  the  remarks  of  those  gentle- 
men who  have  spoken  in  respect  to  Judge  Johnson,  his  merits, 
his  works,  and  his  judicial  character.  They  do  him  no  more 
than  justice,  and  so  far  as  they  express  the  feelings  of  the  Bar, 
they  are  just  and  proper.  But  I  feel  a  personal  loss  and  bereave- 
ment in  his  death  which  cannot  be  felt,  in  the  same  degree,  at 
least,  by  the  other  members  of  the  Bar.  He  was  my  associate 
and  friend  for  many  years  upon  the  bench — one  who  stood  to  me 
as  a  brother  ;  and  his  death  comes  very  near  to  me.  For  seven- 
teen years  we  have  sat  together  in  the  courts,  and  have  gone  in 
and  out  together.  We  have  sat,  if  not  around  the  same  council 
fires,  around  the  same  social  and  judicial  boards  in  consultations 
and  discussions  in  respect  to  questions  of  law  afEecting  the  lives, 
liberty  and  property  of  our  fellow-citizens.  Our  relations  have 
always  been  most  intimate,  most  kind,  and  most  cordial,  when 
we  differed  in  opinion,  as  well  as  with  my  late  brother  Welles, 
who  has  gone  before  him.  And  I  will  say  the  same  of  all  my 
brethren  on  the  bench  of  this  district.  Though  we  have  differed 
on  questions  of  law,  we  never  had  differences  that  went  out  of 
the  council  chamber,  and  'there  was  never  any  asperity  or 
unpleasantness  in  any  of  our  relations.  Our  discussions  were 
always  in  kindness,  and  never  did  a  discussion  amongst  us  leave 
any  feeling  behind  it,  and  scarcely  a  dissent.    Judge  Johnson 
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was  only  intent  that  right  and  justice  should  prevail,  and  was 
ever  open  to  conviction,  ready  to  listen  to  the  argaments  of  his 
associates,  and  to  yield  to  their  views  when  he  thought  they 
were  right.  He  was  not  tenacious,  although  a  decided  man. 
In  all  these  things  I  considered  Judge  Johnson  a  remarkahle 
man  ;  and  it  is,  perhaps,  attributable  to  him  and  to  our  vener- 
able father  who  went  before  him,  that  our  relations  were  so 
pleasant. 

Judge  Johnson  was  ever  particularly  friendly  to  Rochester  and 
to  the  Rochester  Bar.  He  frequently  said  to  me  that  Rochester 
was  one  of  his  homes,  and  that  he  always  felt  that  here  he  was 
at  home  and  among  his  friends.  He  was  particularly  observant 
of  the  kindly  manners  and  gentlemanly  deportment  and  courtesy 
of  the  members  of  the  Bar  of  this  county  among  themselves,  fre- 
quently mentioning  it  as  a  subject  of  gratification.  I  remember 
particularly  his  allusion  to  this  subject  some  years  ago,  when  on 
the  occasion  of  the  decease  of  the  late  William  S.  Bishop  it  fell 
to  my  lot,  as  Presiding  Judge  of  the  General  Term,  to  respond 
to  some  resolutions  and  remarks  addressed  to  the  court  in  respect 
to  his  memory,  and  to  speak  of  his  gentlemanly  manner  and  his 
efforts  to  influence  and  promote  kindliness  and  courtesy  and  good 
feeling  among  the  Bar.  Judge  Johnson  said  to  me  that  he  had 
always  observed  with  pleasure  the  gentlemanly  deportment 
exhibited  by  the  members  of  our  Bar  toward  each  other,  and 
that  he  never  had  had  an  occasion  to  rebuke  any  of  them. 

The  feelings  which  the  Bar  express  I  entertain  most  fully, 
and  I  have  no  doubt  that  the  bench  and  Bar  throughout  this 
department  and  throughout  the  State  feel  that  they  have  sus- 
tained a  great  loss  in  the  decease  of  Judge  Johnson.  The 
resolutions  presented  and  the  addresses  to  which  we  have 
listened,  all  testify  that  the  Bar  of  this  county  fuUy  appreciate 
their  loss. 

The  resolutions  were  unanimously  adopted.  Hon.  Henry  R 
Selden,  George  F.  Danforth  and  William  F.  Cogswell  were 
appointed  as  a  committee  to  present  them  to  the  General  Term. 


At  a  meeting  of  the  members  of  the  Bar  of  Cayuga  county, 
held  at  the  Court-House  in  Auburn,  on  the  7th  of  December, 
1872,  David  Wright,  Esq.,  was  appointed  Chairman,  and  J. 
T.  M.  Davie  Esq.,  Secretary. 


I 
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The  Committee  on  Resolutions,  consisting  of  David  Wright, 
John  L.  Parker,  Charles  F.  Darston,  James  R  Cox,  and  Theo. 
M.  Pomeroy,  reported,  through  Mr.  Pomeroy,  the  following 
resolutions,  viz. : 

W?ierea8y  We  have  received  with  profound  sensibility  the  sad 
intelligence  of  the  death  of  the  Honorable  Thomas  A.  Johnson, 
a  justice  of  the  Supreme  Court  of  this  District,  and  have  left 
to  us,  as  our  only  consolation,  the  consideration  that  death  is 
the  inevitable  portal  by  which  alone  man  can  enter  upon  the 
life  eternal.  It  is  by  the  Bar  of  Cayuga  county,  in  memory  of 
one  so  cherished  by  them  all, 

Mesolvedj  That  while  we  are  not  advised  of  the  history  of  the 
closing  hours  of  our  departed  friend,  we  nevertheless  know  from 
his  exemplary  Christian  life,  that  he  died  realizing  the  highest 
aspiration  of  dissolving  humanity,  that  '^  He  died  the  death  of 
the  righteous,  and  his  last  end  was  like  his.'* 
•  Jiesolvedy  That  in  paying  this  last  sad  and  unsatisfying  tribute 
to  the  memory  of  one  who  for  more  than  a  quarter  of  a  century 
has  walked  with  us  in  private  life  as  a  beloved  friend  and  asso- 
ciate, and,  in  his  public  career,  has  exhibited  before  us  at  all 
times  an  unsurpassed  purity  and  ability  of  judicial  administra- 
tion, we  deeply  realize  the  overwhelming  loss  of  an  eminent 
jurist  and  Christian  gentleman. 

JResolvedy  That  we  shall  ever  take  a  just  and  honorable  pride 
in  the  memory  of  Justice  Johnson.  He  was  placed  in  his  high 
position,  at  the  first  election  of  judges,  under  the  Constitution 
of  1847;  and  died,  the  last  in  official  life  of  the  long  list  of 
eminent  lawyers  who  were  elevated  to  the  bench  with  him. 
Learning,  dignity,  purity,  courtesy  distinguished  his  entire  offi- 
cial career,  and  at  all  times  justified  the  wisdom  of  our  choice. 
His  purity  of  private  life,  geniality  in  social  intercourse,  great 
legal  attainments,  patience  in  the  administration  of  justice, 
unbiased  judgment,  and  incorruptible  integrity  were  so  fully 
and  completely  blended  as  to  illustrate  our  ideal  of  an  upright 
judge,  whose  large  place  in  the  jurisprudence  of  our  State  we 
know  not  how  to  supply. 

Resolved^  That  in  the  earnest,  pure  and  laborious  life  of 
Justice  Johnson,  the  Bar  of  this  county  have  an  example  worthy 
their  highest  reverence  and  emulation  ;  and  that  to  improve  the 
lesson  he  has  taught,  we  will  endeavor  to  advance  the  standard 
of  professional  learning,  courtesy  and  integrity. 

Laksing  — ^VoL.  VIL        67 
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Jiesolved,  That  while  we  mourn,  for  ourselves  and  for  the 
stricken  family,  the  departure  of  the  beloved  husband,  father 
and  friend,  we  rejoice  in  the  example  of  such  a  life  and  recog- 
nize the  fact  that  for  him  ^^  death  has  no  sting,  the  grave  no 
victory."  He  has  gone  in  the  fullness  of  years,  with  a  great 
and  laborious  work  accomplished,  to  his  reward.  We  trust 
that  the  contemplation  of  such  a  life  may  teach  the  value  of 
those  treasures  of  time  which  are  imperishable,  and  of  those 
virtues,  which,  planted  here,  become  immortal  with  us. 

Hesolvedj  That  these  resolutions  be  published  in  our  city  and 
county  papers,  and  that  a  copy  be  transmitted  to  the  family  of 
the  deceased,  in  the  hope  that  there  may  be  found  therein  assur- 
ance of  our  deep  sympathy  with  them,  and  of  our  honor  and 
respect  for  the  departed. 

Heaolved,  That  a  copy  of  these  resolutions  be  presented  by 
the  Chairman  of  this  meeting  to  the  Supreme  Court  at  the  next 
circuit,  held  in  the  county  of  Cayuga,  and  that  he  move  that 
the  same  be  entered  in  the  minutes  of  the  Court. 

In  presenting  these  resolutions,  Mr.  Pohbbot  said : 

I  move  the  adoption  of  these  resolutions.  I  can  only  hope 
that  they  may,  in  some  feeble  way,  express  the  real  sentiments 
of  the  profession  of  this  county.  I  know  it  is  hardly  proper 
for  me  to  take  up  much  time  in  a  meeting  like  this,  estranged 
as  I  am  in  my  daily  walks  from  the  profession  in  which  I  once 
practiced  so  long.  And  yet  I  feel,  on  occasions  like  this,  when, 
one  after  another,  those  before  whom  and  with  whom  I  have 
practiced  are  laid  away  in  the  grave,  I  have  a  right  to  renew 
my  brotherhood  with  you  ;  and  when  my  time  shall  come,  and 
I  shall  be  called  away,  I  hope  that  the  feeling  of  my  brother- 
hood will  remain  behind  with  you. 

Of  all  the  men,  Mr.  Chairman,  with  whom  I  have  ever  been 
associated  in  my  life,  I  have  never  met  with  one  in  whom  the 
Christian  graces  were  so  rounded  out  and  completed  as  in  Jus- 
tice Johnson.  It  seems  eulogy  to  speak  the  truth  of  him.  In 
him,  the  Christian  graces  were  combined  to  a  degree  I  nevei 
saw  surpassed.  He  pre-eminently  added  to  faith  virtue,  and  to 
virtue  knowledge,  and  to  knowledge  patience,  and  to  patience 
temperance,  and  so  on  through  all  the  graces  to  charity,  which 
crowned  them  all.  He  was  always  dignified,  and  yet  never 
severe.    A  pure  Christian,  and  yet  never  ascetic    He  fought 
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not  with  the  common  weaknesses  of  the  world,  but  he  dealt 
with  those  vices  which  all  men  are  expected  to  eliminate  from 
their  characters  and  lives.  I  doubt  if  there  be  one,  who  has 
grown  np  under  the  judicial  administration  of  Justice  Johnson 
in  this  district,  who  cannot  bear  testimony  from  his  own  per- 
sonal experience  to  this,  and  particularly  to  the  eminent  kindness 
he  manifested  to  young  men  rieiing  up  in  the  practice  of  the 
profession. 

He  was  courteous  to  all,  to  old  and  young,  learned  and 
unlearned.  He  had  a  word  of  encouragement  for  all.  I  can 
bear  my  testimony,  because  I  shall  never  forget,  as  long  as  I 
have  memory,  the  feelings  he  inspired  in  me  at  the  first  trial  I 
ever  managed  in  his  court.  It  was  at  the  trial  of  John  Baham, 
a  protracted  and  lengthy  suit,  at  which  I  felt  my  whole  future 
was  at  stake.  If  I  managed  that  case  well,  I  knew  I  had 
grounded  myself  in  the  profession.  If  I  failed,  then  the  pre- 
dictions'of  those  who,  months  before,  had  pronounced  me  incom- 
petent to  hold  the  office  of  District  Attorney,  by  reason  of  youth 
and  inexperience,  would  be  verified.  When  the  jury  left  their 
seats  and  retired  to  their  room,  in  the  midst  of  an  intense  still- 
ness in  the  court  room.  Judge  Johnson  motioned  me  to  the  stand, 
and  be  whispered  in  my  ear  words  of  encouragement  such  as  I 
can  never  forget.  By  that  I  was  stimulated  to  further  zeal  in 
the  profession.  I  felt  a  gratitude  to  the  man  which  has  but 
grown  and  been  strengthened  by  the  kindness  of  later  years. 

Justice  Johnson  combined  so  many  excellencies,  I  repeat,  that 
it  seems  almost  eulogy  to  speak  the  truth.  We  ought  not  only 
to  remember  him  but  to  study  him.  For  thirty  years,  in  the 
political  world,  our  eyes  had  been  tending,  in  peace  and  in  war, 
toward  the  one  great  arch  enemy  of  American  unity  and  Ameri- 
can growth,  the  system  of  American  slavery.  We  followed  it 
through  peace;  we  followed  it  through  war,  till  at  last  it  fell, 
and  fell  forever  from  American  history.  But  while  we  were 
engaged  in  fighting  the  great  arch  enemy  of  our  country, 
another,  subtler  and  equally  dangerous,  had  grown  up,  begin- 
ning in  the  lower  walks  of  political  life,  reaching  into  our  legis- 
lative halls,  and  spreading  till  its  slime  reached  even  the  ermine 
on  the  judicial  bench.  I  know  what  I  say,  for  I  have  seen  it. 
I  have  been  in  it;  I  know  it.  That  corruption  of  the  judiciary 
of  the  city  of  New  York,  which  required  the  strong  arm  of 
'mpeachment  to  remove,  had  its  origin  in  the  Bar.    Those 
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orders,  injuBctions  and  judgments,  which  have  been  the  stench 
of  our  judiciary  system  for  the  last  few  years,  were  covered  by 
the  mantle  of  lawyers,  eminent  to-day  in  the  profession,  who 
would  be  shocked  if  their  integrity  should  be  questioned.  They 
have  been  misled  by  the  Bar,  and  I  say  that  purity  of  the  bench 
is  to  be  first  found  in  the  purity  of  the  Bar.  Through  all  this 
period  Justice  Johnson  sat  on  the  bench,  and  I  do  not  believe 
that  the  man  lives  who  ever  spoke  of  him  as,  in  thougbt,  word 
or  deed,  biased  in  judgment  by  personal  favor  or  any  considera- 
tion unworthy  of  his  position. 

Now,  I  hope,  that,  as  far  as  the  limited  sphere  of  our  usefol- 
ness  goes,  the  life  and  death  of  a  man  like  Justice  Johnson  may 
not  be  lost  upon  us,  and  that,  as  is  said  in  one  of  these  reaolu- 
tions,  in  the  lessons  of  his  life  we  may  learn  to  strive  for  a  higher 
standard  of  moral  excellence  in  ourselves.  With  these  remarks, 
I  again  move  the  adoption  of  the  resolutions. 

James  B.  Cox,  Esq.,  spoke  to  the  resolutions  as  follows: 

Mr.  CJiairman. — ^I  cannot  help  saying  a  few  words  on  this 
occasion,  in  view  of  that  which  is  forever  past  and  irretrievaUj 
gone  from  our  profession.  Our  dependence  upon  Justice  John- 
son, as  a  valuable  judicial  officer,  was  very  great.  He  never 
disappointed  us  on  a  single  occasion,  when  a  t^m  of  court  ira» 
appointed  to  be  held  here.  We  were  never  disappointed  whei 
we  asked  for  a  fair,  impartial  trial  in  any  case  before  hinu  It 
seems  to  me  that,  deduct  Justice  Johnson  from  our  district, 
and  it  almost  makes  one  willing,  as  brother  Allen  and  brother 
Pomeroy  have  done,  to  quit  the  profession. 

The  experiment  of  an  elective  judiciary  is  not  yet  wrought 
out  in  this  district.  In  the  particular  instance  of  Thomas  A 
Johnson,  the  choice  fell  on  a  fortunate  selection.  Bat  somebody 
has  said  that  in  an  absolute  monarchy,  he  who  is  truly  a  father 
to  his  subjects  is  one  of  the  greatest  enemies  to  mankind.  For 
that  is  made  popular  by  an  excellent  selection  which  is  abased 
by  tyrants.  Justice  Johnson  was  always  kind,  warm  hearted, 
considerate,  patient,  forgiving.  The  Christian  graces  shone  in 
aU  his  deportment.  He  was  not  a  man  favored  by  fortune.  His 
early  days  were  spent  as  were  the  days  of  our  late  lamented 
chief  magistrate.  He  swung  the  axe  for  his  living.  With  diffi- 
culty he  acquired  the  elements  of  a  knowledge  of  the  law.  H« 
commenced  practice  under  unfavorable  circumstances.    He  had 
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very  little  intercourse  with  refined  society  in  his  early  years, 
and  we  could  all  see  the  restraint  and  lack  of  freedom  engen- 
dered hy  that  misfortune.  But  over  those  obstacles  he  tri- 
umphed, and  he  became  as  fine  a  specimen  of  the  candid, 
Christian  gentlemen  as  I  ever  saw.  I  hazard  nothing  in  saying 
that,  of  all  others,  he  was  the  model  and  favorite  judge  of 
western  New  York.  And  I  am  doing  no  injustice,  in  so  saying, 
to  the  many  distinguished  men  who  fill  places  on  the  bench  in 
this  part  of  the  State.    They  all  will  unite  in  saying  as  I  do. 

He  was  most  considerate  to  young  men.  I  may  be  pardoned 
in  stating  my  own  experienees,  as  brother  Pomeroy  has  done. 
I  wanted  to  get  a  writ  of  certiorari  I  was  a  beginner  in  the 
law  and  had  a  highway  case.  I  was  told  I  must  get  the  writ  at 
court,  which  was  then  being  held  at  Lyons.  I  went  there.  I 
was  not  acquainted  with  Justice  Johnson.  I  approached  him 
with  awe.  After  dinner,  I  took  advantage  of  his  being  in  his 
room.  I  went  to  his  room,  and  tapped  at  the  door.  I  was 
admitted  and  asked  if  I  could  have  his  attention  for  a  moment. 
Oh,  yes,  he  said.  I  told  him  in  an  awkward  way  that  I  wanted 
a  writ  of  certiorari,  supposing  he  would  sign  it  right  there.  He 
told  me  he  never  granted  common  law  certiorari  sitting  in 
Chambers.  I  must  make  my  application  in  open  court  Ho 
talked  pleasantly,  looked  into  my  papers,  and  told  me  to  come 
into  court  after  dinner  and  make  my  application,  and  state  what 
I  wanted.  I  was  encouraged  by  his  patient  and  pleasant  manner. 
I  went  into  court  and  felt  as  if  I  was  addressing  a  friend.  From 
that  day  to  this,  Justice  Johnson  has  always  been  to  me  equally 
as  kind  and  patient,  and,  on  one  occasion,  he  was  required 
to  exercise  on  my  account  the  Christian  virtue  of  forgiveness. 
We  do  well  to  remember  his  virtues.  We  can  learn  of  hiuL 
Who  ever  heard  him  speak  harshly  from  the  bench  ?  Who  ever 
knew  him  to  take  advantage  of  his  position  to  fling  a  cutting 
repartee  at  a  member  of  the  profession  ? 

He  ever  discharged  his  duty  with  a  profound  sense  of  respon- 
sibity.  I  sat  here  as  John  Baham  rose,  in  obedience  to  the  order 
of  the  court,  to  receive  his  sentence.  I  shall  never  forget  the 
faltering  accents  with  which  he  pronounced  that  sentence.  He 
seemed  much  more  affected  than  the  prisoner.  (Mr.  Allen — 
^'  He  dropped  his  head  down  and  cried  after  it.**)  He  had  a 
world  of  sympathy  and  ever  sought  the  advantage  of  mankind. 
L:i  respect  to  the  temperance  question,  he  went  further  than 
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most  of  us  thought  wise  in  our  day.  But  he  erred  always  on 
virtue's  side.  I  think  I  cannot  point  to  any  member  of  the  Bar 
in  my  acquaintance,  who,  having  passed  away,  presents  so  spot- 
less a  record  or  so  noble  and  useful  a  life  as  Thomas  A.  Johnson. 

Wm.  Allek,  Esq.,  said: 

It  was  my  intention,  Mr.  Chairman,  to  have  said  more  than  I 
shall  now  do,  because  the  resolutions  so  fully  express  the  sen- 
timents I  had  intended  to  express.  There  is  but  little  left  for 
me  to  say.  The  eloquent  language  of  the  gentlemen  who  have 
preceded  me  fully  express  my  sentiments. 

Judge  Johnson  came  upon  the  bench  of  the  Supreme  Court 
the  first  year  after  my  admission,  so  that  my  whole  professional 
Iffe  was  associated  with  him.  He  always  showed  great  kindness 
and  consideration  to  the  members  of  the  Bar,  and  especially  to 
the  younger  members  of  the  Bar.  He  was  patient  and  learned. 
He  was  my  ideal  of  a  lawyer  and  a  Christian  gentleman.  He 
was  affectionate.  He  was  strongly  domestic  in  his  feelings.  Id 
other  years,  when  I  was  in  active  practice.  Judge  Johnson  sel- 
dom held  a  term  of  court  here  without  spending  an  evening  or 
more  at  my  house.  I  saw  much  of  him  socially.  It  was  his 
sociability  and  courtesy  that  endeared  him  to  alL  In  the  lan- 
.guage  of  one  of  the  resolutions,  the  example  of  such  a  life  ^ould 
elevate  us  as  lawyers — should  elevate  us  as  men  and  as  citizens. 
Such  a  career  is  open  to  every  young  man  entering  the  pro£e». 
sion.  Is  it  fully  appreciated  ?  Is  the  feeling  that,  to  become  a 
lawyer,  one  becomes  a  member  of  a  learned  profession,  with 
opportunity  for  the  highest  culture  and  the  best  association, 
fully  appreciated  by  the  present  generation  of  younger  lawyers? 
It  does  not  seem  to  me  that  there  is  an  elevated  esprit  du  corps. 

The  cultivated  Christian  lawyer  is  the  highest  type  of  man- 
hood. It  should  make  the  courteous  gentleman.  It  seems  to 
me  that  these  are  the  lessons  which  the  life  of  Judge  Johnson 
has  taught  us.  I  trust  it  may  make  such  impressions  upon  all 
of  us. 

As  I  look  back  and  recall  some  of  the  wrangles  at  the  Bar 
which  I  have  witnessed,  they  seem  altogether  unbecoming  before 
such  a  man.  It  should  have  rebuked  them  into  silence  and  self* 
respect. 

Like  Mr.  Fomeroy,  though  not  in  practice,  I  am  still  a  lawyer 
and  have  a  strong  feeling  of  brotherhood  with  the  Bar. 
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I  know  of  no  higher  ambition  than  to  be  a  respectable  and 
respected  lawyer.  And  I  am  largely  indebted  to  Judge  John- 
son for  the  development  of  this  feeling. 

Wabrsn  T.  Wobdbk,  Esq.,  said : 

Scarcely  anything  farther  can  be  said  of  Judge  Johnson  than 
has  already  been  said.  I  have,  on  several  occasions,  noticed  the 
exhibitions  of  his  kindness,  but  on  no  occasion,  I  think,  did  it 
strike  me  more  forcibly  than  on  presenting  to  him  the  resolu- 
tions of  the  Bar  on  the  death  of  Oeorge  Rathbun.  He  not  only 
showed  his  feelings,  but  expressed  theuL  He  related  the  remi- 
niscence, at  that  time,  that  when  he  first  came  to  Auburn,  and 
held  his  first  term  of  Court  here,  the  first  cause  was  tried  by 
Mr.  Rathbun. 

One  thing  in  Judge  Johnson's  life,  perhaps,  is  worthy  of  men- 
tion. In  all  his  judicial  career  he  never  held  a  term  of  court  in 
the  city  of  New  York.  He  had  a  dislike  for  going  there,  which 
he  expressed.  He  often  spoke  about  the  extra  fee  allowed  to 
justices  who  went  to  the  city  of  New  York.  He  did  not  see 
how  it  could  be  paid,  under  the  Constitution.  His  salary  was 
fixed  at  so  much.  The  extra  allowance  was  $10  a  day.  He 
never  went  and  never  took  the  extra  allowance. 

David  Wright,  Esq.,  said : 

I  can  most  conscientiously  indorse  all  that  has  been  said  in 
regard  to  Judge  Johnson.  I  knew  him  probably  earlier  than 
any  person  here.  We  were  admitted  in  the  same  class,  in  1832. 
I  knew  him  very  well  after  that  time.  As  early  as  1843,  and 
before  he  became  a  judge  in  the  Supreme  Court  here,  I  had 
occasion  to  be  with  him  in  Coming  professionally.  I  was  well 
acquainted  with  him  to  the  time  of  his  death.  I  have  never 
known  him  to  fail  to  attend  a  circuit  when  assigned  to  him. 
When  a  Circuit  or  General  Term  was  assigned  to  him  he  was 
always  there.  He  did  his  duty  faithfully,  and  even  the  duty  of 
other  judges.  As  Mr.  Worden  remarked,  he  never  went  to 
New  York.  When  others  went  to  New  York,  he  took  their 
places  here.  I  never  heard  any  lawyer  express  regret  that 
Judge  Johnson  was  going  to  hold  circuit  here.  So  far  as  I 
have  heard,  it  has  been  the  universal  wish  of  the  Bar  that  Judge 
Johnson  might  be  on  hand  when  assigned  to  the  circuit    All 
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had  entire  confidenoe  in  him.  Of  course,  we  knew  he  was  liable 
to  err,  for  he  was  mortal;  but  we  were  always  sure  of  a  &ir 
hearing,  a  due  consideration  and  jnst  judgment,  as  he  under- 
stood the  case.  And  he  was  generally  right.  I  doubt  if  any 
judge  ever  sat  on  the  bench  of  the  Supreme  Court  whose  judg- 
ments and  decisions  were  less  seldom  reversed  than  his.  He  did 
as  much  to  establish  the  law  on  a  sound,  just,  equitable  basis  as 
any  man  living  in  the  State  of  l^ew  York.  We  have  always 
been  particularly  fortunate,  in  this  district,  in  the  election  of 
judges,  and  if  you  young  gentlemen  here  are  as  fortunate  in 
this  respect  as  we  of  the  elder  branch,  you  will  be  fortunate 
indeed.  It  will  not  be  long,  perhaps,  before  all  the  old  stand- 
bys  of  this  Bar  will  pass  away.  We  cannot  all  hope  to'  leave 
so  bright  a  record  as  Judge  Johnson,  but  we  hope  that  the 
younger  members  of  the  Bar  will  benefit  by  his  exaniple  and 
forgive  the  imperfections  in  ours. 

The  resolutions  were  then  unanimously  adopted,  and  the 
meeting  adjourned. 


•   *  »i 


P  E  O  0  E  E  D  I  N  G  S 


MEETING  OP  THE  NEW  YORK  BAR,  ON  THE  DEATH 


oy 


MARSHALL  S.  BlDWELL,  Es^j., 

NovBXBSS  9,  1872. 

'. .    •  .11.. 

0&  the  aecdnd  of  November,  18^3,  in  porsnance  of  public 
Botice,  a  large  number  of  the  members  of  the  New  York  Bar 
a^sorrfbled  itt  €t»  Oomnty  <!)oort-Sbii8e,  in  the  City  of*  New 
York,  to  <take  proceedings  in  ^relation  to  the  death  of  the  late 

MiiitSHAtL  8^  BtDWELL. 

The  Meeting  was  called  to  order  bj  ^snbt  Nicoll,  Esq., 
on  whose  xnoticm  Judge  Daniel  B.  Ivokajeah  was  called,  to 
the  Chair.         '  .    '  ^^  ' 

On  motion'  of  Edoab  6.  Van  Winkle,  Esq.,  John  P. 
Cbosbt,  Esq.,  wa^  elected  Secretary  of  the  meeting. 

Mr.  Nbnby  Nicoll  addressed  the  meeting  as  follows: 

Mr.  Chairman. — ^I  have  bdeti  instmcted  to  offer  the  f blowing 
resoladons,  as  expressive  of  the  sense  of  this  meeting  of  the 
Bar,  at  the  death  of  our  associate,  Mr;  Bidwell: 

Hesolvedy  That  the  Bar  of  the  City  of  New  York  ia  deeply 
sensible  of  the  loss  it  has  sustained  in  the  death  of  Marshall  K' 

Lansing — Vol.  VIL      68 
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Bidwell.  Suddenly  called  from  the  midst  of  us  in  the  full  poa- 
session  of  his  matured  intellect,  and  after  a  long  career  of  dis- 
tinguished usefulness  in  his  profession,  he  will  be  remembered 
by  his  brethren  as  an  able  and  learned  lawyer,  a  conrteous  gen- 
tleman, and  an  earnest  Christian. 

Resolved^  That  we  tender  to  the  family  of  the  deceased  the 
expression  of  our  sincere  condolence  in  this  afflicting  event,  and 
that  a  copy  of  these  resolutions,  attested  by  the  Chairman  and 
Secretary,  be  forwarded  to  thenL 

Resolved^  That  a  Committee  of  three  members  of  the  Bar,  to 
be  appointed  by  the  Chair,  be  directed  to  present  these  resolu- 
tions to  the  Court  of  Appeals  and  to  the  General  Term  of  the 
Supreme  Court,  and  respectfully  ask  that  they  may  be  entered 
on  the  minutes  of  those  Courts. 

Probably  the  duty  better  devolves  upon  those  who  were  more 
intimate  with  Mr.  Bidwell  than  myself,  of  speaking  of  the 
character  and  distinguished  position  which  that  gentleman 
enjoyed  at  this  Bar.  I  have  known  him  through  a  long  career, 
and  I  presume  I  simply  speak  the  sentiments  of  every  one  here, 
when  I  say  that  a  more  learned  lawyer  never  practiced  in  our 
Cou^s.  He  was  especially  distinguished,  as  we  all  know,  in 
those  higher  branches  of  the  law  which  relate  to  real  estate. 
And  no  lawyer  in  this  country  had  made  himself  more 
thoroughly  a  master  of  the  recondite  principles  of  that  law 
than  Mr.  Bidwell. 

I  remember  well  being  present  when  he  was  sworn  in  aa  a 
Counsellor  of  the  Supreme  Court  of  this  State,  in  January,  1838. 
The  country  at  that  time  was  in  a  very  excited  state,  owing  to 
the  burning,  by  the  Canadians,  of  the  Steamer  Caroline,  on  the 
Niagara  River.  News  of  this  startling  event  had  just  arrived 
in  the  City  of  Albany,  and  it  was  universally  believed  that  it 
would  lead  to  war  with  Great  Britain.  Mr.  Bidwell  was  erro- 
neously supposed  to  have  compromised  himself  in  the  Liberal 
movement  in  Canada,  and  in  consequence  received  notice  from 
the  Government  authorities  to  quit  the  country  immediately. 
He  arrived  in  Albany  when  the  public  mind  was  greatly  agitated 
on  the  subject,  and  the  appearance  of  so  distinguished  a  man, 
exiled  and  driven  from  his  home  for  such  a  cause,  added  not  a 
little  to  the  excitement. 

I  well  remember  the  interest  that  was  felt  when  Mr.  Bidwell 
came  into  the  Court,  and,  in  the  presence  of  a  large  assembly 
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was  sworn  in  as  one  of  its  Attorneys  and  Counsellors  of  this 
State.  He  was  most  cordially  received  by  his  brethren,  and, 
bearing  as  he  did  a  high  reputation,  which  he  had  acquired  by 
an  active  professional  life  in  Canada,  the  addition  of  such  a 
person  to  our  Bar  was  hailed  with  great  satisfaction.  From 
that  time  to  this,  a  period  of  nearly  forty  years,  Mr.  Bidwell 
has  lived  in  this  City,  quietly  following  his  profession,  and  has 
earned  for  himself  the  character  depicted  in  these  resolutions. 
I  ask  their  adoption. 

Mr.  Benjamin  D.  Sillucan  said : 

Mr.  Chairman, — The  resolutions  which  have  been  read,  and 
which  I  beg  leave  to  second,  describe  justly  the  character  and 
the  virtues  of  the  great  lawyer,  and  the  good  man,  who  has 
passed  away.  The  venerable,  and  honored,  and  beloved  senior 
of  this  Bar  has  finished  his  long  career  of  labor  and  of  useful- 
ness. He  was  indeed  a  most  learned  and  able  lawyer, — a  digni- 
fied, refined  and  accomplished  gentleman, — ^a  warm  and  faithful 
friend, — a  pure,  generous  and  noble  man.  These  expressions 
are  strong,  but  I  am  sure  that  they  are  sanctioned  no  less  by 
the  judgment,  than  by  the  heart,  of  every  member  of  this 
meeting. 

Mr.  Bidwell  was  bom  in  Stockbridge,  Mass.,  in  February, 
1799.  When  he  was  thirteen  years  of  age  the  family  removed 
to  Bath,  and  thence  to  Eangston,  in  Upper  Canada.  His  edu- 
cation, and  his  admission  to  the  Bar,  in  April,  1821,  were  in 
that  province.  He  quickly  rose  to  eminence,  and  was,  at  an 
early  period  of  his  life,  among  the  very  foremost  members  of 
the  Canadian  Bar. 

In  1824  (at  twenty-five  years  of  age),  he  was  elected  to  the 
Provincial  Parliament,  of  which  he  continued  to  be  a  member 
for  eleven  successive  years.  He  was  elected  Speaker  at  the 
sessions  of  1829,  1830,  1835  and  1836.  He  was  the  acknow- 
ledged leader  in  that  body  of  the  "  Liberal,"  or  "  Reform " 
party,  which  corresponded  substantially  in  principle  with  the 
'^  Whig  '^  party  of  England.  Opposed  to  this  organization  was 
the  "  Conservative "  party,  nearly  identical  with  the  "  Tory " 
party  of  England,  though,  perhaps,  more  ultra  than  the  latter 
in  its  convictions,  and  disposed  to  go  farther  in  enforcing  them* 
Inhere  was,  at  the  same  time,  in  Canada,  a  third  party  of  Ultra 
Radicals,  headed  by  William  Lyon  McEenzie,  which  aimed  at 
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rerolntionary  measares,  and  sought  to  detach  the  Colony,  by 
violence,  from  the  British  Orown.  In  the  opinions  and  plans  of 
this  party  Mr.  Bidwell  did  not  concur.  He,  and  those  with 
whom  he^acted,  proposed  to  accojiiplish  the  reforms  for  which 
they  contended,  only  by  peaceful  ajid  legal  means. 

About  this  period.  Sir  Francis  Bond  Head  became  the  Got- 
emor  of  Upper  Canada.  He  was  an  extreme  Tory,  intolerant 
and  bitter  toward  those  who  differed  from  his  political  creed, — 
,  impetuous,  airpgant,  apd  prompt  In  exercising  the  power  with 
which  !ha  was  vested.  Mn  Bidwell  was  in  quick  antagonism  to 
such  a  niier,  and  was  an  opponent  of  whom  Sir  Francis  earnestly 
desired  to  be  rid,  because  his  ability,  his  purity  of  character, 
and  his  singleness  of  purpose,  gave  great  strength  to  the  Reform 
party^  of  which  he  was  justly  regarded  by  the  Govemmeufc  as 
the  controlling  and  formidable  leader. 

But.th^  Ckxverpor  was  specially  embarrassed,  at  the  same 
time,  by.  receiving  from  the  Home  Government,  (of  which 
Lord  Melbourne  was  then  the  head,)  a  commission  appointing, 
or  directions  to  appoint,  Mr.  Bidwell  to  the  office  of  Chief 
Justice  of.  the  Court  of  Queen's  Bench.  The  Governor  thus 
thwarted,  it  is  believed,  addressed  a  remonstrance  to  the 
^ .  J^ore^  o&6e  against  the  Appointment,  but  without  effect* 

Meantime,  however,  he  found  relief  in  an  xmtoward  event 
.  The  Radical,  or  revolutionary,  party  conmienced  the  armed 
and  di^aqirous  insur^tion  of  December,  1837.  It  was  quickly 
suppressed,  and  the.  insurgents  ^persed.  But  among  the 
banners  c«|>tured  from  them  was  one  bearing  the  inscription, 
^Bidwell  and  the  glorious  minority.'^  Tliis  was,  in  fact,^&n  old 
politick  ]bann!er,  which  had  beeXi  used  on  an  earlier  occasion, 
and  had  been  appropriated  by  the  insurgents,  whose  hasty  pre- 
paration, and  scanty  means,  compelled  them  to  adopt  and  use 
imperfect, ensigns,  as  well  as  arms; 

I  need  not  say  to  this  audience  that  nothing  could  be  less 
compatible  with  Mr.  BidwelUs  peaceful  and  law-loving  nature, 
than  violent  and  insurrectionary  measures*  His  reverence  for 
law  and  order  was  part  of  his  very  being,  and  nothing  could  be 
more  certain  than  his  non-concurrence  in  the  course  of  the 
revolutionary  party,  even  had  its  movement  been  less  desperate, 
and  certain  of  failure,  than  it  was. 

But  this  occurrence  gave  to  Sir  Francis  Head  the  opportunity 
he  desired.    He  notified  Mr.  Bidwell  of  the  capture  of  the  flag; 
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intimated  the  existence  of  letters,  and  other  eyidence,  implica- 
ting him  with  the  rebellion,  and  rendering  him  liable  to  prose- 
cution for  High  Treason.  He  further  stated  to  Mr.  Bidwell 
that  martial  law  was  abodt  to  be  declared,  and  that  he  could 
not  protect  him  from  arrest;  but  informed  him  that  in  conside- 
ration of  his  unblemished  private  character,  and  high  profes- 
Bional  standing,  he  would  not  be  disturbed,  if  he  saw  fit  to 
depart  from  Canada.  Mr.  Bidwell,  perfectly  conscious  of  his 
own  absolute  innocence  of  participation  in  the  plans  and  actions 
of  the  insurgents,  at  the  same  time  knew  that  the  country  was 
wild  with  wrath  and  excitement, — that  the  exasperated  ^*  Con-  - 
Bervatives"  (or  "Tories")  were  at  such  a  time  likely  to  rush  to 
quick  judgments,  and  that  he  was  especially  obnoxious  to  them 
as  the  most  prominent,  and  the  ablest,  of  their  constitutional 
adversaries. 

Under  these  ciroun:istance8,  he  foresaw  nothing  but  personal 
embarrassment,  and  the  total  interruption,  perhaps  for  an  indefi- 
nite and  ruinous  period,  of  his  peaceful  and  professional  pur- 
suits. He  therefore  accepted  the  Governor's  proposition,  and 
left  Canada  for  New  York. 

I  trust,  Mr.  Chairman,  that  my  learned  friend.  Judge  Neil- 
son,  of  Brooklyn,  who  is  now  present,  and  much  of  whose  youth 
was  passed  in  Canada,  will  add  to  the  slight  and  very  general 
sketch  which  I  have  given  of  Mr.  Bidwell's  career  before  he 
came  among  us,  with  the  particulars  of  which  Judge  Neilson  is 
familiar. 

When  Mr.  Bidwell  came  to  this  State,  the  Chief  Justice  of 
our  Supreme  Court  was  the  Hon.  Samuel  Nelson,  now  and  since 
1845  one  of  the  Justices  of  the  Supreme  Court  of  the  United 
States,  and  who  is  still  spared  to  us.  "  By  reason  of  strength 
he  has  come  to  four  score  years,"  yet  his  "  eye  is  not  dim  nor 
his  natural  force  abated."  T^e  reverence  and  affection  in  which 
he  is  held  by  the  profession  and  by  the  country,  are  the  fit 
reward  of  the  life  he  has  led.  At  the  head  of  our  Equity 
Courts  was  WcUtoQrthy  darum  et  veneralnie  nomeHj  the  last  of 
the  Chancellors.  To  the  Courts  over  which  these  eminent 
jurists  presided  Mr.  Bidwell  was  welcomed,  and  he  was  admitted 
to  them  by  special  orders. 

Among  the  many  who  extended  to  him  a  cordial  reception 
was  the  very  distinguished  lawyer,  George  Wood,  by  whom  he 
was  introduced  to  the  late  George  W.  Strong,  Esq.,  one  of  the 
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most  trasted  and  able  Counsellors  of  that  day,  with  whom 
he  formed  a  professional  alliance,  which  continued  until  Mr. 
*  Strong^s  death,  in  1855,  and  which  was  maintained  with  the 
surviving  members  of  that  firm,  George  T.  Strong,  Charles  E. 
Strong  and  Elias  O.  Drake,  Jr.,  £squires,  until  his  own  departure 
from  the  world* 

Although  the  outbreak  in  Canada,  to  which  I  have  referre<l, 
was  crushed,  yet  the  Government  ere  long  conceded  what  the 
popular  voice  had  demanded,  and  those  who  Jiad  so  long  strag- 
gled for  that  great  result  were  thenceforth  placed  in  power. 

Mr.  BidwelPs  return  to  Canada  was  earnestly  desired  by  its 
best  and  most  prominent  citizens,  and  he  received  assurances  of 
the  welcome  and  preferment  which  awaited  his  coming.  But 
he  had  already  found  abundant  professional  occupation  and 
social  sympathies  in  our  great  City  and  State,  where  he  deter- 
mined to  remain,  though  his  interest  in  the  home  and  friends  of 
his  earlier  life  never  failed,  and  his  friendships  and  intercourse 
with  them  continued  to  the  end. 

The  thirty-four  years  of  his  residence  here  have  been  a  period 
of  unbroken,  active,  distinguished  professional  labor  and  useful- 
ness, and,  at  the  same  time,  of  devoted  service  in  the  great 
religious  and  charitable  institutions  with  which  he  was  con- 
nected,— prominent  among  which  were  the  American  Bible 
Society,  of  which  he  was  a  Director,  and  the  Bank  for  Savings, 
in  the  City  of  New  York,  of  which  he  was  the  President. 

The  first  case  of  importance  in  the  Courts  in  which  he  was 
concerned,  after  his  arrival  in  New  York,  was  that  of  James 
Fenimore  Cooper  vs,  William  L.  Stone,  for  libel,  founded  on 
criticisms  by  defendant  on  certain  literary  labors  of  the  plaintif. 
Mr.  Bidwell  conducted  the  defence  with  ability  so  distinguished 
as  to  place  him,  at  once,  in  the  front  rank  of  the  New  York 
Bar.  From  that  time  forward  he  was  engaged  in  very  many 
most  important  cases,  in  the  local  Courts,  and  in  the  Court  of 
Errors,  and  the  Court  of  Appeals,  and  in  the  Supreme  Court  of 
the  United  States.  Those  cases  are  so  numerous,  and  are  so 
familiar  in  the  reports,  as  to  render  particular  reference  to  them 
here  unnecessary. 

He  was  profoundly  learned  in  the  Law.  Chancellor  Wal- 
worth said  of  him,  what  can  be  said  of  few  in  these  days  of 
Codes  and  Digests,  that  he  was  "  a  great  lawyer."  He  had 
gone  back  to  the  sources  and  fountains,  and  studied  and  mas 
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tered  the  principles  and  the  rules  of  law,  that  had  become  estab- 
lished. He  knew  not  only  what  they  were,  but  he  knew  their 
origin,  their  history,  and  the  cases  in  which  they  had  become 
shaped,  modified  and  determined.  Nothing  more  delighted 
him  than  such  studies.  He  has  often  said  that  he  found  far 
more  entertainment  in  tracing  some  legal  principle  back  through 
the  Reports  of  the  seventeenth  century,  than  in  perusing  the 
most  attractive  work  of  fiction  ever  written.  Not  only  the 
provisions  of  the  leading  statutes,  but  their  political  and  legal 
history,  were  entirely  familiar  to  him. 

Though  he  was  thoroughly  acquainted  with  every  branch  of 
his  profession,  including  constitutional,  commercial  and  equity 
law,  yet  he  had,  perhaps,  given  the  most  attention  to  the  law  of 
real  estate, — of  trusts, — and  of  the  construction  of  wills, — and 
felt  himself  most  fully  at  home  in  their  discussion.  His  name 
is  identified  with  the  leading  cases  of  this  character  in  our 
Courts,  during  his  time,  in  the  learned  arguments  of  which  he 
bore  a  distinguished  part. 

His  "  Points  ^  and  "  Briefs "  were  models  of  compact,  clear 
and  close  reasoning,  and  were  enriched  by  full  citations  of  sus- 
taining authorities  and  decisions.  He  was  not  a  ^*  Case  Lawyer.^' 
He  argued  every  question  on  principle.  He  was  a  legal  philoso- 
pher and  reasoner.  He  was  so  familiar  with  the  principles  that 
when  a  case  was  stated  to  him,  he  rarely  hesitated  in  pronounc- 
ing the  law  that  governed  it,  and  his  knowledge  of  the  leading 
decisions  was  so  ample  that  he  was  always  prepared  to  marshal 
them  to  his  support. 

He  loved  the  law,  and  he  practiced  it  not  for  lucre,  or  even 
for  fame,  but  as  a  science  of  which  he  was  an  ardent  votary. 
He  regarded  its  majesty,  and  sovereignty,  and  certainty,  with 
reverence.  Such  was  his  sense  of  the  duty  of  administering  it 
in  its  exact  integrity  that,  had  he  been  on  the  Bench,  he  would 
have  made  little  of  that  "  bad  law  ^  which  is  said  to  spring  from 
"  hard  cases,"  for  he  could  no  more  pervert,  or  warp,  or  misrep- 
resent the  law  than  a  mathematician  could  pervert,  or  warp,  or 
misrepresent  a  mathematical  demonstration*  When  on  an  argu* 
ment  he  cited,  and  stated  an  authority,  the  Court  had  no  occa- 
sion to  examine  as  to  the  correctness  of  its  presentation.  He 
was  wholly  incapable  of  giving  any  coloring  to  a  decision  which 
he  cited,  other  than  that  which  it  properly  bore. 

He  was  a  wise  and  sagacious  Counsellor.    He  possessed  largel} 
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the  uncommon  gift  of  strong  ^*  common  sense."  He  had  great 
vigor  and  clearness  of  mind,  a  strong  sense  of  equity ,.  and  his 
whole  life  was  marked  bj  purity  and  truths  that  knew  no  shadow 
of  change. 

A  more  generous  and  unselfish  man  I  have  not  known.  How 
many  of  my  brethren  about  me  can  attest  this  truth  ?  Who, 
that  in  cases  of  difficulty  and  doubt,  has  applied  to  him  for 
friendly  counsel,  that  did  not  find  him  not  only  ready  bat  eag^ 
to  pour  out  to  them,  unsparingly,  the  rich  treasures  of  his 
knowledge  and  wisdom?  I  allude  not  to  cases  in  which'lie  was 
^'  retained,"  but  to  those  where  the  brotherhood  of  the  Bar 
entitles  each  to  seek  a  brother's  aid. 

Mr.  Bidwell's  reading  beyond  his  professional  studies  was 
very  large  and  varied,  and  his  conversation  was  illuminated  and 
made  charming  by  his  familiarity  with  science  and  polite  litera- 
ture. I  may  mention,  in  corroboration  of  this  estimate  of  his 
attainments,  as  well  as  of  his  professional  position,  that  Tale 
College  conferred  on  him  the  degree  of  Doctor  of  Laws  in  1858. 

He  was  distinguished  for  the  dignity  of  his  person,  and  his 
bearing,  his  manly  modesty,  his  courtesy,  and  his  never-failing 
kindness  and  benevolence  to  all,  and  the  ardor  and  steadiness 
of  his  affection  for  his  friends. 

One  of  his  professional  associates  assures  me  that,  during  a 
daily  intercourse  of  thirty-four  years,  passed  amid  the  trying 
cares  and  worry  and  annoyances  of  active  practice,  he  never 
heard  from  Mr.  Bid  well  one  syllable  of  petulance,  impatience 
or  irritability. 

He  had  unfailing  and  unqualified  faith  in  the  Christian  religion, 
the  beauty  and  purity  of  which  he  illustrated  by  his  daily  life, 
and  he  was  entirely  happy  in  his  reliance  on  the  future  which  it 
held  out  to  hiuk 

It  was  his  often  expressed  wish,  and  his  often  uttered  prayer, 
that  he  might  be  spared  an  enfeebled  condition  of  mind  or  body, 
and  a  lingering  death.  His  wish  and  his  prayer  were  granted. 
In  the  full  possession  of  his  high  faculties,  and  in  perfect  health,  at 
the  close  of  a  cheerful  and  varied  conversation  in  his  offioe  with 
one  of  his  associates,  followed  by  a  playful  and  kind  remark  to 
another  person,  he  instantly,  without  a  struggle  or  a  sigh,  oeaaed 
to  breathe. 

How  sad  that  such  a  light  must  be  extinguished — ^that  the 
knowledge  and  the  wisdom  accumulated  by  the  toil  of  more 
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thaD  half  a  century,  most,  in  the  twinkling  of  an  eye,  be  blotted 
from  the  world  forever. 

How  sad  that  the  fame,  and  even  the  memory,  of  the  most 
illustrious  of  our  profession  are  so  brief,  scarcely  surviving  their 
departure.  Those  who  adorned  the  Bench  are  registered  in  the 
'^  Reports,''  but  the  very  names  of  William  Slosson,  of  Peter  A. 
Jay,  of  Samuel  A.  Talcott,  of  George  Griffin,  of  George  W. 
Strong,  of  Seth  P.  Staples,  of  Henry  R.  Storrs,  of  David  B. 
Ogden,  of  Daniel  Cady,  of  Abraham  Van  Yechten,  are  unknown 
to  many  who  have  already  become  prominent  at  the  Bar. 

But,  Mr.  Chairman,  what  a  space  they  filled !  They  were 
the  giants  of  the  law  in  your  and  my  earlier  day.  Who  more 
trusted  or  honored  than  they  ?  To  whom  did  men  more  resort 
for  advice,  and  guidance,  and  protection  ?  Whose  wisdom  and 
counsels  were  more  sought  and  heeded  ? 

In  a  brief  space  the  same  will  be  told  of  Jones,  of  Sanford, 
of  Ogden  Hoffman,  of  Butler,  of  William  Kent,  of  Prescott 
Hall,  of  Wood,  of  Lord,  of  Noyes,  and  of  Hill — "  80  soonpasaeth 
it  away^  But  they  are  not  wholly  dead.  Each  of  them  might 
well  have  exclaimed,  "  Non  omnia  moriar.^^  They  still  live  in 
*'  the  gladsome  light  of  Jurisprudence,"  which  they  have  shed, 
far  beyond  the  limit  of  their  own  footsteps,  upon  the  path  that 
we  are  following.  They  still  live  in  the  good  influence  of  their 
lives  and  example,  perpetuated  in  the  profession,  long  after 
they  have  vanisbed  from  the  stage,  as  the  wave  rolls  on  after 
the  breath  has  ceased  that  gave  it  impulse. 

None  have  led  a  purer  or  a  better  life,  or  left  a  better  fame,  or  a 
higher  example,  or  will  thus  live  longer,  than  the  wise,  and 
learned,  and  good  man  who  has  now  departed  from  us. 

Professor  Theodobe  W.  Dwight  said : 

Mr.  Chairman, — ^It  has  been  my  good  fortune  to  have  been 
acquainted  with  Mr.  Bidwell  for  about  fifteen  years.  During 
that  time  I  have  had  abundant  opportunities  to  know  his  rare 
legal  attainments  and  his  excellent  personal  qualities.  He  was, 
in  the  strictest  sense  of  the  word,  a  learned  lawyer.  While  his 
mind  was  stored  with  American  and  English  precedents,  he  was 
able  to  apply  them  with  sound  judgment  and  with  great  force 
of  argument.  His  legal  training  was  of  the  time  when  the  old 
Common  Law  practice  was  still  in  force,  and  he  was  a  master 
of  the  intricacies  of  the  science  of  Special  Pleading,  before  it 
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was  invaded  by  the  New  York  Code  of  Ftocedure.  Not  only 
was  he  acquainted  with  the  ordinary  matters  which  occur  in 
the  routine  of  legal  practice,  but  he  had  obtained  a  thorough 
understanding  of  topics  with  which  few  lawyers  are  familiar.  I 
might  instance  the  case  of  Charitable  Trusts.  Mr.  Bidwell  was 
engaged  in  the  great  arguments  of  recent  tim^B  in  which  that 
subject' has  been  thoroughly  sifted ;  and,  among  others,  in  the 
leading  case  of  Williams  against  Williams,  in  Selden'sKeports, 
when,  by  his  investigations,  hd  aided  the  late  lamented  Judge 
Denio  to  frame  a  masterly  opinion,  in  which  he  followed  in  the 
ancient  footsteps  of  the  sages  of  the  English  Law.  Mr.  Bid- 
welPs  mind  delighted  in  such  recondite  and  remote  historical 
studies.  I  have  known  him,  when  a  new  phase  of  that  and 
kindred  subjects  has  been  presented,  to  refer  to  it  with  all  tbe 
interest  and  glee  of  boyhood.  So,  with  the  whole  law  of  Trusts 
he  was  extremely  familiar.  His  mind  was  of  a  nature  adapted 
to  the  refinements  appertaining  to  that  subject;  and  his  moral 
sense  was  keenly  alive  to  the  duties  which  are  imposed  upon 
men  who  act  in* a  fiduciary  capacity.  Not  only  was  Mr.  Bid- 
well  acquainted  in  a  broad  and  comprehensive  way  with  the 
general  principles  of  the  law,  but  he  also  knew  them  in  such  a 
manner  that  his  knowledge  was  accurate  and  ready  at  hand. 
His  memory  was  tenacious  of  details.  I  recall  the  fact  that  on 
a  certain  occasion,  I  had  made  some  search  respecting  an  out 
of  the  way  and  abstruse  point  of  English  law,  and  had  been 
unsuccessful  in  finding  any  case  to  establish  the  propositioa 
Having  casually  met  Mr.  Bidwell,  I  referred  to  the  matter,  and 
he  at  once  gave  me  a  case  decided  more  than  one  hundred  and 
fifty  years  ago  in  England,  which  met  the  point  I  wanted.  dpoB 
examination  I  found  his  memory  served  him  well  both  as  to  the 
nature  of  the  decision  and  the  volume  in  which  it  was  reported. 
It  is  of  such  a  man  as  this,  whose  mind  was  thoroughly 
stored  with  legal  principles,  and  at  the  same  time  capable  of 
applying  them  carefully  to  practice,  that  we  have  to  speak  to- 
day. And  I  ought  to  add  that  he  was  also  acquainted  with  the 
history  and  progress  of  the  law.  He  knew  well  the  lives  of 
particular  judges,  both  in  England  and  America,  and  how  much 
weight  ought  to  be  accorded  to  their  individual  opinions.  He 
was  also  familiar  with  the  lives  of  the  distinguished  lawyers  of 
our  day  and  of  remote  periods,  and  knew  who  were  conserva- 
tive and  narrow-minded,  and  also  those  who  were  alive  to  the 
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t^rork  of  reform.  For  this  reason  his  conversation  was  extremely 
entertaining.  He  was  yivacious  and  interesting,  and  he  poured 
out  upon  every  subject  he  handled  a  flood  of  light. 

Mr.  Bidwell  did  not  confine  himself  in  his  studies  to  strict 
legal  science.  He  was  fond  of  the  principles  of  government, 
was  attracted  by  the  theories  of  political  science.  I  recall  the 
fact  that  during  one  whole  winter  he  attended  the  entire  course 
of  lectures  of  my  late  distinguished  colleague.  Dr.  Lieber ;  and 
never  did  that  gentleman  have  a  more  enlightened  or  interested 
listener.  It  was,  indeed,  a  rare  thing  to  see  a  inan  of  the  age 
of  sixty-five  years,  of  Mr.  Bid  well's  talents  and  attainments^ 
occupying  as  it  were  the  position  of  a  disciple  upon  such  a 
theme. 

As  a  citizen  and  friend,  Mr.  Bidwell  was  a  model.  He  was 
interested  in  the  elevation  of  the  legal  profession.  No  man 
more  befriended  any  step  which  looked  towards  the  progress  of 
legal  education.  He  looked  back  with  regret  to  the  good  old 
times  when  the  name  of  lawyer  and  gentleman  were  regularly 
Associated ;  and  he  looked  with  glad  anticipation  forward  to 
the  days  when  they  should  again  become  so.  As  has  been 
remarked  by  my  friend  Mr.  Silliman,  no  man  was  more  eager 
to  give  up  the  stores  of  his  knowledge  to  another ;  and  with 
the  utmost  alacrity  even,  and  a  considerable  expense  of  time — 
be  would  render  aid  to  a  professional  brother.  Few  that  knew 
him  will  soon  forget  his  cheerful,  kind  and  hearty  ways,  or  fail 
to  respect  his  integrity  of  purpose  or  purity  of  life. 

He  was  a  decided  Christian.  His  religion  was  of  a  bright 
and  sunny  type;  crowned  with  practical  beneficence.  Now, 
sir,  it  was  fit  and  proper  that  a  man  like  this,  who  had  rounded 
up  the  full  measure  of  his  days,  and  whose  work  was  done, 
should  instantly  cease  to  live.  To  borrow  the  thought  of  the 
old  poet,  he  could  depart  from  life  as  a  satisfied  guest  leaves  a 
perfect  banquet,  in  which  not  a  viand  or  accessory  that  could 
charm  the  eye  or  please  the  taste,  has  been  omitted  or  badly 
served. 

Such  a  life  as  this,  it  seems  to  me,  iii  a  perpetual  benediction. 
And  although  it  may  not  have  the  glitter,  or  perhaps  the  false 
glare,  that  attends  a  more  brilliant  career ;  yet  its  pure,  white 
light,  shining  with  a  steady  effulgence,  is  most  agreeable  and 
satisfying  to  all  who  gaze  upon  it.  We  may  well  hold  up  such 
a  man  to  the  imitation  of  the  younger  members  of  the  profes- 
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Bion,  for  his  purity  and  simplicity  of  character,  for  his  soond 
and  varied  learning,  for  his  absolute  fidelity  to  trusts,  for  his 
contented,  cheerful  and  successful  industry,  for  his  warm  and 
constant  friendship,  and  for  his  high-toned  morality. 

No,  sir ;  the  memory  of  such  men  does  not  die  ;  their  life  is 
simply  exhaled,  and  it  still  exists ;  their  thought  and  wisdom  are 
breathed  into  their  professional  successors.  I  believe  with  old 
Lord  Coke,  that  no  great  lawyer  in  this  sense  ever  dies  without 
offspring  or  intestate.  His  example,  his  worth,  his  attainments, 
pass  to  his  successors,  and  his  successors  carry  them  on  from 
time  to  time  to  the  remotest  generation. 

Mr.  William  M.  Evabts  said : 

Mr.  Chairman.'''WhQn  one,  after  a  long  absence  abroad, 
returns  to  his  home,  he  feels  a  certain  solicitude  covering  thai 
brief  space  of  time  which  he  spends  upon  the  ocean,  without 
any  means  of  knowledge  of  what  is  happening  on  either  side  of 
the  water.  Some  of  our  ship's  company,  alas!  on  arriving, 
found  that  sickness  and  death  had  been  busy  in  the  nearest 
relations  of  life  for  them,  but  I,  by  a  kind  Providence,  hsTe 
found  all  near  and  dear  to  me,  in  personal  relations,  safe  and 
welL  But  one  of  the  earliest  facts  brought  to  my  notice  before 
I  landed,  was  the  very  recent  death  of  Mr.  Bidwell,  a  gentle- 
man, a  lawyer,  whom  I  had  known  almost  all  the  while  he  had 
been  at  this  Bar,  and  longer  than  I  had  been  myself ;  whom  I 
never  doubted  to  be  one  of  the  very  foremost  men  of  our  profes 
sion,  in  all  the  great  relations  which  it  bears  to  human  society 
and  to  the  safety  and  credit  of  our  community.  It  was  when 
I  was  a  student  in  Mr.  Lord's  office,  commencing  in  1839,  that 
Mr.  Bidwell  established  his  relations  with  our  Bar.  Mr.  Lord 
was  one  of  his  most  intimate,  one  of  his  most  valued  and  most 
valuable  friends.  I  thus  was  very  early  brought  into  personal 
contact  with  Mr.  Bidwell.  A  young  man,  too,  knowing  the 
peculiar  circumstances  of  his  removal  from  Canada,  and  of  hi? 
adoption  of  this  Bar  and  this  community  as  the  sphere  of  hi? 
usefulness  and  the  scene  of  all  his  exertions  in  life,  when  I  came 
to  the  Bar  I  always  had  him,  in  common  with  other  leaders  of 
the  Bar,  in  my  mind  and  in  my  eye,  as  one  whose  example  and 
character  it  was  most  worthy  for  young  men  to  aim  to  imitate 
and  to  emulate. 
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I  can  add  nothing  to  what  has  been  said  so  well,  so  thoroughly, 
BO  truly,  and  at  the  same  time  with  so  much  of  warmth  and 
force  in  praise  of  the  great  attainments,  of  the  great  and  use- 
ful labors,  of  the  high  and  beautiful  character  of  Mr.  Bidwell. 
The  circumstances  which  withdrew  him  from  the  community  in 
which  his  more  active  personal  career  would  have  been  filled  out 
with  great  distinction,  induced  him,  and  as  it  seemed  very  pro- 
perly, under  very  delicate  sentiments,  very  much  to  abstain  from 
any  participation  in  active  political  affairs  in  this  country  or  in 
this  city.  But  he  was  always  in  favor  of  good  government  and 
of  good  men  ;  and  he  did  his  whole  share  in  that  part  of  the 
labors  of  society,  which  by  example  and  by  precept,  make  the 
individuals  of  a  community  good,  in  order  that  their  concurrent 
action  may  be  beneficent.  In  no  eminent  relation,  in  no  moral 
or  religious  connection,  did  he  fail  to  bear  his  full  share  ;  and 
in  all  that  made  up  the  collective  power  of  our  profession,  in 
the  relations  of  its  members  with  each  other,  and  in  their  solemn 
maintenance  of  their  duty  to  the  law  and  to  the  courts  and  to 
the  interests  of  society  confided  to  them,  Mr.  Bidwell  was 
always  prominent,  always  earnest,  always  of  one  opinion,  of 
one  action  and  of  one  voice. 

I  cannot  think  it  is  entirely  just  to  say  (as  has  been  said  here 
to-day)  that,  as  each  thread  of  life  is  broken,  that  life  has  lost 
its  place  or  its  memory  in  the  twisted  and  continuous  cord 
which  is  made  up  of  our  joint  lives,  and  which  goes  on  unbro- 
ken in  strength,  if  the  fibers  be  of  the  true  nature  and  purity. 
So  is  it  with  these  dead  lawyers  of  a  past  generation  ;  so  is  it 
with  those  who  have  passed  away  under  our  inmiediate  observa- 
tion. So  let  it  be  with  all  of  us  whose  labors  in  our  profession 
shall  be  worthily  interwoven  in  the  texture  of  the  life  of  our 
time. 

And  now  that  the  end,  death,  has  set  its  coronation  to  this 
beautiful  and  beneficent  life,  we  all  can  concur  in  appreciating 
its  value  and  its  service,  and  in  cherishing  its  memory  and  imi- 
tating its  example. 

ULr.  Ebabtub  C.  Bknediot  said : 

After  what  has  been  so  well  said,  I  rise,  only  to  say  a  brief 
word  in  expansion  of  what  has  been  said  by  Mr.  Silliman  and 
Mr.  Dwight,  on  the  single  topic  of  Mr.  Bidwell's  religious 
character. 
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I  became  acquainted  with  him  in  1838,  in  connection  with  the 
great  ecclesiastical  controversy  which  resulted  in  the  division 
of  the  Presbyterian  Church,  now  so  happily  reunited,  since 
which  time  I  have  known  him  familiarly  till  his  death.  We 
were  both  connected  with  that  denomination  of  ChriBtiaDs, 
whose  faith  is  sometimes  said  to  be  austere,  gloomy  and  repul- 
sive. No  one  would  pass  that  judgment  upon  it  from  Mr. 
Bidwell's  example.  He  had  studied  the  law  of  God,  the  doc- 
trines of  the  church,  and  the  practical  truths  of  the  Gospel,  with 
a  careful,  earnest  and  conscientious  search  for  truUi,  and  he  had 
read  its  literature  for  its  effect  upon  his  heart  and  life.  To  him 
religion  did  not  bring  the  fruitful  river  in  the  eye,  nor  the  deject- 
ed 'havior  of  the  visage,  but  indwelling  joy.  He  walked  in  the 
way  of  life  with  unchanging  cheerfulness.  He  looked  upon  this 
world,  with  all  its  fiaults,  as  God's  fair  world,  and  to  him  the 
outlook  from  this  to  the  future  life  was 

"  Like  the  glimpses  a  saint  has  of  heaven  in  his  dreams," 

and  he  may  well  have  desired  to  make  the  change  from  the  one 
to  the  other  in  the  twinkling  of  an  eye,  that  the  weak  and  timid 
flesh  might  not  have  an  opportunity  to  do  discredit  to  the  will- 
ing spirit. 

Judge  Keilson  said: 

Mu  Chairman. — Although  I  have  known  our  late  friend 
longer  than  any  other  person  present  may  Jiave  known  him, 
yet,  after  what  has  been  said,  I  should  be  silent  but  for  the 
belief  that  his  character  was  best  exemplified  in  that  field  of 
labor  which  he  occupied  prior  to  his  removal  to  this  State. 
With  that  belief,  I  accept  the  suggestion,  so  kindly  made,  that 
some  more  extended  reference  to  his  life  in  Canada  may  not 
now  be  inappropriate.  But  in  recalling  event»-^the  earlier 
from  family  tradition  and  from  what  I  may  have  read,  the  lat- 
ter from  personal  observation  and  intercourse — I  may  not  be 
fortunate  in  selecting  what'  best  Dlustrates  his  genius  and 
character,  and  shall  need  your  indulgence. 

With  relation,  sir,  to  the  learning  he  possessed  when  first  he 
appeared  before  you  in  his  practice  here,  consider,  for  a  moment, 
his  early  advantages.  As  has  been  said,  he  went  to  Upper 
Canada  m  his  boyhood,  but  his  father,  Barnabas  Bidwell,  had 
been  the  Attorney-General  of  Massachusetts,  was  a  profound 


IN  MEMOBIAM.  551 

juriflt,  a  man  of  great  culture  and  attainments,  outside  of  tlie 
law  as  well  as  in  it.  He  was  distinguished  for  his  courtly  and 
agreeable  manners,  his  great  conversational  powers,  his  mental 
and  personal  activity. 

When  the  family  went  to  Canada  it  consisted  of  the  father, 
the  son,  and  a  daughter  who  never  married.  They  settled  in 
Bath,  a  village  on  the  bay  of  Quinte,  eighteen  miles  above 
Kingston,  and  resided  there  several  years.  In  due  time  the  son 
was  articled  as  a  student  to  Mr.  Washburn,  and  afterward  to 
Daniel  Hagerman,  Barristers  and  Attorneys  at  Law.  Before 
he  had  fully  completed  the  term  of  formal  legal  studies,  the 
family  removed  to  Kingston.  It  is  known  that  the  elder  Mr. 
Bidwell  gave  some  attention  to  office  consultations,  and  that  the 
son's  preparatory  and  legal  studies  had  received  his  immediate 
and  constant  aid  and  supervision  during  all  those  years;  and 
what  a  tutor  he  must  have  been  I  He  who  can  remember,  as 
indeed  which  of  us  may  not,  how  in  the  solitary  studies  of  his 
student  life  he  was  perplexed  and  hindered,  the  best  authors 
having  left  rules  and  principles  involved  in  mystery,  the  spirit 
of  the  law  remaining  inarticulate,  can  appreciate  the  worth  of 
such  a  tutor,  coming,  in  perfect  sympathy,  with  explanations, 
analogies,  illustrations.  The  page  else  so  dark  flooded  with 
light 

At  that  time  the  Judges  of  the  Court  of  King's  Bench 
were  sent  over  from  England,  and  it  was  not  expected  that  a 
young  gentleman,  on  attaining  to  the  dignity  of  a  Barrister, 
would  directly  proceed  to  the  trial  of  causes.  But  in  this 
instance  some  special  circumstances  may  have  precipitated 
action — perhaps  the  loss  of  Mr.  Washburn,  or  of  Mr.  Hager- 
man, both  of  whom  died  early  in  their  professional  lives;  or, 
perhaps,  a  sense  of  duty  and  fitness.  But,  from  whatever 
cause,  young  Bidwell,  as  he  was  then  called,  directly  after  his 
admission  to  the  Bar,  went  in  and  tried  causes  with  signal  ability 
and  acceptance.  Some  time  later,  when  there  during  my  school 
vacations,  I  was  allowed  to  haunt  the  courts,  and  saw  Mr.  Bid- 
well  try  many  causes.  Then,  as  in  years  afterward,  I  saw  his 
father,  who  was  never  admitted  to  practice  there,  sit  at  a  table 
below  the  seats  allotted  to  the  barristers,  and  when  his  son  was 
engaged,  hand  up  memoranda  and  books.  As  that  was  the 
common  course,  and  as  the  books  were  always  handed  up  at  the 
right  time  to  meet  or  to  support  an  objection,  or  for  citation  on 
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the  argument,  the  received  notion  was  that  the  causes  wMcb 
the  son  tried  so  well,  and  with  such  affluence  of  learning,  had 
been  previously  argued  in  the  seclusion  of  the  law  office. 

I  recollect  the  trial  of  an  early  case,  which  excited  some 
popular  attention  and  anxiety,  that  of  Hawley  vs.  Ham,  an 
action  by  the  father-in-law  against  the  son-in-law,  to  recover  for 
the  support  of  the  wife,  from  the  time  when,  owing  to  the 
alleged  cruelty  of  the  husband,  she  fled  from  his  roof  to  her 
father's  protection.  It  was  said  that  the  action  had  heeii 
brought  to  test  some  principle.  Mr.  Bidwell  was  for  the  plain- 
tiff; the  Attorney-General  for  the  defendant.  The  validity  of 
the  marriage  was  contested,  the  Attorney-General  claiming  that 
the  Rev.  Robert  McDowell,  a  preacher  of  the  Dutch  Reformed 
Church,  settled  near  Bath,  was  not  competent  to  perform  the 
marriage  ceremony,  the  parties  concerned  in  that  sacrament  not 
having  been  members  of  his  church.*  But  the  ruling  of  the 
presiding  Judge  on  the  question  of  cruelty  was  the  most  striking 
feature  of  the  case :  he  held  that  the  husband  had  the  right  to 
inflict  personal  chastisement  on  the  wife,  when  she  was  disobe- 
dient or  refractory. 

Early  in  Mr.  BidwelPs  professional  career  he  attained  great 
celebrity,  and  thenceforth,  while  he  remained  in  practice  there, 
his  services  as  counsel  were  sought  for  in  causes  of  importance 
in  every  part' of  the  Province. 

But,  sir,  without  extending  these  details,  you  will  accept  the 
suggestion  that  our  late  friend  had  great,  very  great  special 
advantages  in  preliminary  and  legal  study,  and  during  several 
years  of  his  practice  at  the  Bar.  When  we  add  to  that  large 
and  generous  preparation  and  aid,  that  Mr.  Bidwell,  generally, 
was  in  good  health,  was  devoted  to  his  books,  that  principlefl 
which  had  served  important  uses,  and  were  infused  with  a  spirit 
of  equity,  were  very  dear  to  him,  it  could  excite  no  surprise  that 
those  who  were  so  lately  at  the  Bar  with  him  and  knew  his 
resources  so  well,  are  enabled  to  ascribe  to  him  such  learning 
and  research. 

*  The  Rot.  Robert  McDowell  was  a  native  of  Washington  county,  in 

this  State,  and  went  to  Canada  about  the  year  1798.    He  was  a  great  friend 

of  the  Messrs.  Bidwell,  and  of  considerable  Provincial  influence.    His 

eldest  son,  John  R., -after  spending  some  years  at  Princeton,  N.  J.,  pn- 

paratory  to  the  ministry,  settled  in  the  city  of  New  York,  and  pablished 

the  **  McDowell's  Magdalene  Journal." 

J.N. 
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Mr.  Chairman,  some  reference  to  his  religious  inflaence. 

Early  in  life,  and  while  yet  a  student,  he  united  with  the 
Presbyterian  Church,  and  was  thenceforward  an  earnest  and 
devoted  Christian. 

So,  too,  while  thus  a  mere  student,  he  married  Miss  Wilcox, 
whose  family  lived  on  the  bay  near  Bath,  a  lady  of  exemplary 
piety,  and,  as  some  present  well  know,  of  great  social  worth. 
My  pei*sonal  acquaintance  with  her  dates  from  some  years  after 
the  marriage,  but  before  she  had  lost  her  health,  when  she  was 
distinguished  for  her  active  Christian  benevolence.  His  sister 
had  great  devotion,  and  gave  to  moral  and  religious  efforts  her 
countenance  and  support.  Thus  it  was  that  those  influences 
which  act  so  powerfully  in  giving  moral  tone  and  strength  to 
the  heart,  surrounded  our  late  friend  from  his  very  youth. 

The  Messrs.  Bid  well,  in  connection  with  others,  but  especially 
in  connection  with  Dr.  Armstrong  and  Mr.  John  G.  Parker, 
both  of  whom  suffei'ed  in  the  rebellion  to  which  reference  has 
been  made,  built  a  Presbyterian  Church  in  Kingston,  and  sup- 
ported a  preacher  in  it  for  several  years ;  a  church  less  imposing 
than  the  Scotch  Eirk  there,  a  church  for  the  common  people.* 
They  also  brought  out  missionaries  from  these  States  and  from 
Scotland  to  labor  there,  and  gave  them  generous  support,  f 

I  had,  years  ago,  a  collection  of  Mr.  Bidwell's  speeches,  as 
they  were  published  from  time  to  time  in  pamphlet  form, 
delivered  at  the  Bar,  in  Parliament,  at  meetings  of  the  Bible, 

*  Dr.  Edmund  W.  Armstrong  stood  in  the  front  rank  of  Physicians  and 
Surgeons  in  Kingston.  He  left  Canada  owing  to  the  Rebellion,  and  settled 
in  Rochester,  in  this  State,  where  he  still  resides.  No  man  feels  Kr.  Bid- 
well's  death  more  acutely  than  he.  Mr.  John  G.  Parker  had  been  a 
merchant  in  Kingston,  and  at  the  time  of  the  Rebellion  resided  in  Hamilton. 
He  was  convicted  of  treason,  upon  informal  cortfesdon^  and  was  sentenced 
to  penal  servitade  for  life  in  Van  Diemen*s  Land,  but  on  his  way  thither 
was  intercepted,  m  England,  at  the  instance  of  Mr.  Roebuck,  Mr.  Hill, 
and  other  liberal  members  of  the  Bar,  and  was  finally  pardoned  and 
released.  Unfavorable  treatment  of  his  case  appears  in  9  Adolphus  & 
Ellis'  R,  p.  781,  and  hi  6  Meeson  &  Welby's  R,  p.  81.  J.  N. 

f  The  last  of  those,  and  the  most  distinguished,  the  Rev.  David  Murdock, 
remained  in  the  Province  until  after  the  RebeUion,  when,  finding  his  old 
friends  dispersed,  he  came  to  this  State,  was  for  a  time  at  Catskill,  then 
called  to  Elmira,  where  he  labored  on  ontil  the  close  of  liis  life.  A  son 
of  his  has  been  the  District  Attorney  of  Chemung  County ;  another  son  is 
a  Physician  at  Osw^;o.  His  relations  with  Mr.  Bidwell  were  of  the  most 
affectionate  kind  to  the  last.  J.  K. 

Lansing  — ^Vou  VIL  70 
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Missionary  and  Tract  Societies,  in  different  parts  of  the  Proviace, 
and  had  got,  quite  early  in  my  studies,  a  strong  impression  of 
his  power  as  a  speaker  and  writer ;  an  impression  confirmed  bj 
subsequent  reading  and  observation. 

But,  as  contrasted  with  the  great  occasions  wh^i,  in  tbe 
presence  of  clouds  of  witnesses,  such  speeches  were  delivered, 
take  an  instance  of  labor  quite  obscure.  Mr.  Edwin  Clark,  oi 
Oswego,  said  to  me ;  ^'  When  I  was  over  at  Kingston  I  became 
acquainted  with  Mr.  Bid  well.  I  strolled  out  in  the  morning, 
saw  the  sign  of  a  Sunday  school,  went  in  and  found  him  teach- 
ing a  class."    Such  was  his  humility  and  devotion. 

Mr.  Chairman,  a  brief  reference  to  his  attitude  in  Parliameat 
Some  circumstances  conspired  to  render  his  position,  at  first, 
trying  and  peculiar.  His  father  had  been  regarded  as  a  radical 
in  politics.  He  had,  in  the  press  and  otherwise,  taught  what  he 
considered  the  rights  of  the  people,  under  the  democratic  ele- 
ment supposed  to  reside  in  the  constitution,  and  had  criticized 
the  policy  of  the  government.  He  was  an  affirmative,  an  aggres- 
sive man;  a  great  controversialist.  He  had  drawn  upon  himself 
the  disfavor  of  the  Tory  party,  the  enmity  of  some  of  its  dis- 
tinguished members.  Eminent  lawyers,  the  brothers  Charles 
and  Jonas  Jones,  Mr.  Attorney-General  Robinson,  Mr.  Bonlton, 
and  Mr.  Solicitor-General  Hagerman,  had  sought  to  lessen  his 
influence,  and  in  the  press  and  in  pamphlets  had  controverted 
his  views.  Many,  if  not  all,  of  the  questions  upon  which  thej 
differed,  however  important  then,  have,  in  changes  and  new 
combinations,  lost  their  significance.  Mr.  Bidwell,  senior,  had 
been  elected  to  Parliament  for  the  counties  of  Lennox  and 
Addington,  but,  some  irregularity  having  been  found  in  the 
proceedings,  he  was  unseated,  and,  directly  thereafter,  an  act 
as  to  the  qualifications  of  members  was  adopted,  with  a  pro- 
vision that  no  person  who  had  held  office  in  the  United  States 
should  sit  in  that  House,  thus  rendering  him  ineligible.  It  was 
to  fill  the  vacancy  thus  created  that  the  younger  Bidwell  was 
chosen.  As  he  was  then  only  known  as  a  brilliant  young  bar 
rister,  of  fine  presence  and  manners,  his  political  views  not 
yet  sufficiently  pronounced  to  indicate  their  real  character,  it 
remained  for  him  to  assert  his  position,  and,  as  best  he  could, 
to  win  the  public  confidence.  It  is  apparent,  therefore,  that  he 
roust  have  taken  his  seat  in  the  House  under  a  sense  of  great 
e  inbarrassment. 
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At  that  time  the  Episcopalians,  a  branch  of  the  established 
Church  of  England,  and  the  Calvinists,  known  as  the  Scotch 
Kirk,  an  off-shoot  of  the  established  Church  of  Scotland,  were 
well  planted,  and  had  affirmative  rights,  governmental  recogni- 
tion and  suppoii;.  Not  so  with  the  great  body  of  Christians 
known  as  Dissenters,  the  Presbyterian,  the  Dutch  Reformed, 
the  Methodist,  and  other  less  prominent  churches.  They  labored 
under  disabilities,  and  the  question  raised  in  the  case  of  Haw- 
ley  V8,  Ham,  as  to  the  validity  of  a  marriage,  may,  in  some 
degree,  indicate  how  the  Dissenters  were  cramped  and  hindered 
in  their  efforts,  and  the  frail  or  uncertain  tenure  by  which  neces- 
sary powers  were  held. 

Mr.  Bid  well  introduced  bills  for  the  relief  of  all  these  churches. 
His  first  efforts  met  with  opposition;  an  apparent  indisposition, 
save  on  the  part  of  the  Reformers,  then  in  a  minority,  to  accept 
changes  recommended  by  him.  But  when,  from  the  earnestness 
and  gentleness  with  which  he  presented  his  views,  the  respect 
with  which  he  treated  the  opinions  of  others,  they  came  to  know 
what  manner  of  man  he  was,  he  secured  influence,  and  those  and 
many  other  reformatory  measures  introduced  by  him  were 
adopted,  with  great  and  wide-spread  public  benefit. 

One  measure  to  which  Mr.  Bid  well  gave  great  attention,  a  bill 
to  abolish  the  law  of  primogeniture,  did  not  go  into  effect  while 
he  remained  in  Parliament.  He  introduced  the  bill  again  and 
again,  supported  by  extended  arguments;  it  was  passed  more 
than  once  in  the  House  below,  defeated  in  the  House  above. 
But  after  Mr.  Bidwell  had  ceased  to  be  in  Parliament,  and 
probably  upon  the  Home  govemmeat,  moved  by  those  argu- 
ments, intimating  to  the  provincial  administration  that  the 
measure  was  not  objectionable,  that  change  in  the  law  was 
made;  so,  even  in  that,  he  lived  to  see  the  fruit  of  his  labors. 

Some  special  circumstances  which  occurred  at  one  session 
while  Mr.  Bidwell  was  Speaker,  may  be  noticed.  At  a  time 
when  the  Reform  party  had  a  strong  majority  in  the  House,  the 
Governor,  Sir  John  Colborne,  was  exhibited  in  effigy  at  Hamil- 
ton. Each  party  charged  the  act  upon  the  other,  the  Reformers 
especially  claiming  that  it  was  a  device  of  the  enemy  to  excite 
prejudice  against  them.  The  House  appointed  a  committee  of 
investigation,  with  power  to  send  for  persons  and  papers,  and 
Mr.  McNabb,  a  young  lawyer  of  Hamilton,  and  Mr.  Solicitor* 
General  Boulton  were  cited  to  appear  and  be  examined.    They 
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refused  to  answer  certain  questions,  and  having  been  reported  to 
the  House,  were  required  to  attend  and  answer  for  the  contempt 

Mr.  McNabb  came  first,  and  not  exercising  much  discretion, 
was  punished  by  actual  imprisonment.  But,  as  his  party  regarded 
him  as  a  martyr,  the  event  gave  an  impetus  to  his  f oitunes,  and 
so  it  was  that,  instead  of  living,  as  he  might  have  done,  an 
obscure  lawyer  in  the  town  of  Hamilton,  he  became  a  member 
of  Parliament,  and  died  Sir  Allan  McNabb. 

When  Mr.  Solicitor-General  Boulton  came  before  the  House, 
he  understood  its  spirit,  and  so  adroitly  explained  his  offence 
that,  after  debate,  it  was  resolved  that  he  should  be  reprimanded 
by  the  Speaker. 

Now,  sir,  please  to  observe  that  the  Solicitor-General  had 
been  a  principal  opponent  of  the  elder  Mr.  Bidwell,  had  favored 
his  removal  from  the  House,  and  the  adoption  of  the  special 
statute  which  had  closed  the  doors  of  Parliament  to  him  for- 
ever; that,  as  the  newspapers  of  the  day  had  it,  there  was  a 
deadly  feud  between  the  Bidwells  and  the  Boultons;  great  con- 
cern on  the  part  of  Mr.  Boulton's  friends  lest  he  should  be 
roughly  handled;  great  exultation  on  the  part  of  the  Radicals, 
that  one  of  the  chief  opponents  of  the  father  was  to  receive 
punishment  at  the  hands  of  the  son,  the  notion  being  that  the 
son  would  pay  off  all  his  father's  old  debts. 

It  was  said  in  a  non-partisan  journal,  that  the  occasion  when 
the  Solicitor-General  was  brought  to  the  bar  of  the  House  was 
one  of  great  ceremony  and  solemnity;  that  in  the  first  part  of 
the  reprimand,  when  the  Speaker  was  vindicating  the  power  of 
Parliament,  and  stating  that  he  could  not  forget  that  its  power 
and  dignity  had  been  offended  and  sought  to  be  impaired  by 
one  who  was  the  legal  adviser  of  the  government,  an  example 
most  pernicious,  Mr.  Boulton  appeared  calm,  if  not  indifferent, 
but  that  as  the  Speaker  proceeded  and  administered  the  required 
reproof,  with  such  magnanimity  and  forbearance,  that  a  mere 
observer  could  not  have  told  whether  the  offender  was  or  was 
not  the  friend  of  the  Speaker;  Mr.  Boulton,  recognizing  the 
presence  of  a  superior  mind  and  heart,  was  humbled,  and  finally 
left  the  House  profoundly  affected.  The  London  Times,  in  pub- 
lishing that  reprimand,  declared  it  to  be  the  best  paper  of  the 
kind  on  record. 

These  circumstances,  though  historical,  the  actors  all  or  nearly 
ftU  gone  now,  are  not  without  present  interest  as  illustrating 
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how  our  late  friend,  when  charged  with  the  perfoimance  of  a 
great  confititutional  duty,  could  rise  to  the  dignity  of  the  occa- 
sion, quite  above  mere  personal  and  party  griefs  and  dissensions, 
and  discharge  that  duty  in  the  sovereign  spirit  of  a  great 
magistrate. 

Thus,  Mr.  Chairman,  from  that  field  of  public  and  private 
service,  a  service  covering  so  many  years,  and  abounding  in 
incidents  worthy  of  being  treasured  up,  I  gather  these  few 
detached  particulars.  The  presentation,  though  inadequate, 
may  be  suggestive  of  an  honorable  ambition  in  the  profession, 
a  devotion  to  the  public  welfare,  a  Christian  patience,  humility 
and  consecration  worthy  of  remembrance. 

Mr.  Barnabas  Bidwell  died  at  Kingston.  Afterwards,  our 
late  friend,  declaring  his  intention  to  take  no  further  part  in 
politics,  removed  to  Toronto,  and  devoted  himself  to  his  pro- 
fessional duties  until  the  Rebellion  came. 

The  peculiar  and  painful  circumstances  under  which  Mr.  Bid- 
well  was  suddenly  required  to  leave  the  Province,  have  been 
stated  by  Mr.  Silliman.  It  was  well  that  one  who,  from  thirty 
years  of  personal  friendship  and  professional  intercourse,  knew 
what  had  been  the  delicacy  of  Mr.  BidwelPs  feelings,  should 
have  made  that  statement.  Prior  to  the  recall  of  Sir  Francis 
Bond  Head,  Mr.  Bidwell  had  sought  to  persuade  himself  that, 
in  requiring  him  to  leave  the  Province,  Sir  Francis  had  acted 
under  a  misapprehension,  and  from  good  motives,  and,  beyond 
the  simple  and  necessary  declaration  that  he  had  not  sympa- 
thized with  or  favored  the  rebellion,  Mr.  Bidwell  preserved 
toward  the  public  a  dignified  silence.* 

*  It  should  not  be  assumed  that  Mr.  Bidwell  tamely  accepted  the  condi- 
tion imposed  as  to  his  leaving  the  Province.  He  was  under  terrible  con- 
straint; a  duress  having  few  precedents.  In  the  interview  to  which  the 
Governor  had  called  him  he  was  assured  that  martial  law  was  about  to  be 
declared ;  that  his  actual  imprisonment  was  inevitable.  Sir  Francis,  in 
great  apparent  tribulation,  and  with  tears,  assmred  Mr.  Bidwell,  whom  he 
called  his  friend,  that  he  would  not  be  able  to  protect  him;  that  his  safety 
depended  upon  his  departure  from  the  Province.  At  that  time  the  popu- 
lar excitement  and  turmoil  were  very  great,  and  the  extent  of  the  rising 
throughout  the  Province,  and  its  probable  duration,  could  not  be  known. 
However  free  Mr.  Bidwell  may  have  been  from  all  taint  of  complicity  in 
the  rebellion,  the  imminence  of  martial  law,  and  the  prospect  of  indefinite 
imprisonment,  might  have  been  sufficient  to  appal  a  stouter  heart  A  con- 
sciousness of  innocence,  with  no  hope  of  being  heard  in  declaring  it  untU 
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But  though  he  thos  maintained  a  dignified  silence  here,  the 
people  there  were  not  silent  after  the  turmoil  created  by  the 
Rebellion  had  passed  away.  They  regarded  his  absence  as  a 
great  loss.  But,  perhaps,  in  no  case,  could  the  undeserved  exile 
of  a  distinguished  man  have  called  forth  more  signal  rebuke 
than  that  administered  in  a  controversy  originated  and  carried 
on  by  Dr.  Egerton  Ryerson,  a  writer  of  great  power,  in  which 
he  arraigned  the  Governor  and  his  advisers  for  the  manner  in 
which  Mr.  Bidwell  had  been  treated.  Mr.  Ryerson  has  since 
held  important  relations  to  the  government,  and  is  now  the 
Minister  of  Public  Instruction  in  the  Province, 

Now,  Mr.  Chairman,  you  will  observe  that  the  professional 
connection  thus  built  up  by  so  many  years  of  effort,  was  of  great 
value  ;  that  while  Mr.  Bidwell  may  have  known  that  he  was 
favorably  regarded  in  England,  he  could  not  have  known  that 
his  appointment  as  a  judge  had  been  contemplated;  also  that  the 
office,  one  of  great  dignity  and  importance,  might  well  have 
been  acceptable  to  him,  as  the  highest  testimony  to  his  life  and 
character,  to  the  wisdom  of  his  conduct  in  Parliament,  and  as 
opening  to  him  a  career  of  great  usefulness  in  the  administration 
of  justice.* 

(ift^  long  deprivation  and  suffering,  would  not  have  given  the  most  »&&• 

goine  much  strength.    It  has  been  believed,  and,  I  think  Justly,  in  view 

of  the  real  character  of  Sir  Francis,  as  subsequently  disclosed,  and  of 

strictures  published  by  him  in  England  unfriendly  to  Mr.  Bidwell,  that 

the  consent  thus  wrung  ftom  him  was  not  unwisely  given. 

J.  N. 

a 

*  The  English  government  had,  in  effect,  indicated  its  approval  of  Ifr. 
BidwelPs  moderation  in  proceedings  which  excited  the  Provincial  Parlia- 
ment in  1882  and  1838.  A  member  of  the  House,  who  was  the  editor  of 
a  newspaper,  was  expelled  for  publishing  libels  upon  other  members,  and 
upon  the  Legislative  Council.  He  was  re-elected  and  expelled  several 
times  in  quick  succession.  The  case  had  no  precedent  in  the  action 
of  the  British  House  of  Commons,  in  the  expulsion  of  Wilkes  and  in 
declaring  him  ineligible,  as  legal  proceedings  had  been  taken  against 
him,  and  as  the  resolutions  expelling  Wilkes,  and  declaring  him  incapable 
of  re-election  had  been,  by  the  vote  of  the  House  in  17B2,  expunged  from 
its  minntes,  as  subversive  of  constitutional  rights.  Without  justifying  or 
seeking  to  palliate,  the  offence  of  the  editor,  Mr.  Bidwell  questioned  the 
power  of  Pariiament  to  take  cognizance  of  it ;  thought  that  the  question 
of  guilt  and  punishment  belonged  to  the  courts  of  law;  that  it  was  not 
wise  or  proper  for  members  of  the  House,  however  much  aggrieved 
by  the  publications,  to  act  as  prosecutors  and  as  judges,  and  that  the  pro- 
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Bearing  all  that  in  mind,  I  ask  your  attention  to  the  occasion 
when,  on  his  way  to  England,  Sir  Francis  Bond  Head  invited 
Mr.  Bidwell  to  see  him  at  the  City  Hotel  in  this  city.  At  that 
interview,  and  at  the  close  of  a  long  conversation,  Sir  Francis 
said  to  him  (I  give  the  substance  ;  not,  perhaps,  the  words) :  I 
think  I  ought  to  tell  yon,  Mr.  Bidwell,  that  you  are  the  cause  of 
my  being  recalled.  Mr.  Bidwell  testified  his  surprise,  and 
assured  him  that  he  was  under  a  misapprehension.  No,  said 
Sir  Francis,  the  facts  are  these  :  I  was  instructed  by  the 
Colonial  Secretary  to  place  your  name  on  the  list  of  judges  of 
the  Court  of  Queen's  Bench,  and  was  induced  to  send  a  remon- 
strance. That  instruction  was  renewed,  and,  influenced  by  my 
advisers,  a'  further  remonstrance  was  sent.  Afterwards  I 
received  notice  that  my  successor  had  been  appointed.  So  you 
see  I  am  correct.  Mr.  Bidwell,  then,  perhaps,  calling  up  in 
review  all  that  he  had  lost  and  suffered,  said :  Ton  may  be 
correct  in  that,  sir,  but  I  now  see  why  it  was  desired  that  I 
should  leave  the  Province  :  you  wished  to  be  able  to  say  to  your 
fluperiors,  whom  you  had  disobeyed,  that  the  man  they  intended 
to  honor  was  a  rebel,  and  had  left  the  country.  Mr.  Bidwell 
retired  without  ceremony. 

But,  showing  the  gentleness  of  that  man's  spirit,  a  gentleness 
,  exceeding  that  of  woman,  one  who  could  not  let  the  sun  go 
down  upon  his  wrath,  Mr.  Bidwell  told  me  afterwards  that  he 
had  not  walked  more  than  a  block  from  the  hotel,  before  he  felt 
ashamed  of  having  been  in  such  temper,  and  was  inclined  to 
return  and  say  so  to  Sir  Francis,  and  bid  him  a  respectful  fare- 

ceedingB  were  infractions  rather  than  vindications  of  parliamentary 
privilege.  He  voted  against  each  of  the  ezpulsiona  Mr.  Bonlton,  then 
A.ttomey-General,  and  Mr.  Hagerman,  Solicitor-General,  were  members  of 
the  Honse,  the  recognized  leaders  of  the  Toiy  Party,  and  voted  for  those 
expnlsiona  The  Knglish  ministry  not  only  adopted  TAi.  Bidwell*s  views, 
bnt,  regarding  Mr.  Boolton  and  Mr.  Hagerman  as  responsible  for  those 
violent  and  ill-advised  acts,  signified  its  disapprobation  by  dismissing  them 
from  office.  They  went  to  England  to  exculpate  themselves  and  seek 
restoration.  Mr.  Stanley  had,  happily  for  them,  succeeded  Lord  Gkxlerich 
as  Colonial  Secretary.  Mr.  Hagerman,  who  had  been  more  moderate  than 
Mr.  Boulton,  was  allowed  to  resume  his  official  relations  to  the  govern- 
ment Mr  Boulton  was  not  restored,  but  was  sent  'to  Newfoundland  as 
Chief  Justice.  His  friends  regarded  that  transfer  as  little  less  than 
expatriation.  He  soon  became  embroiled  in  difficulties  there,  was  dis- 
missed, and  never  after  called  to  any  public  employment.  J.  N. 
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well.  I  said  to  bim  I  was  glad  he  did  not ;  that  the  case  called 
for  a  good  degree  of  righteous  indignation;  and  reminded  him 
that  one  had  said,  "  I  do  well  to  be  angry."  He  smiled  and 
told  me  to  look  up  that  passage  and  observe  the  connection. 

Mr.  Chairman,  he  who  adds  one  good  word,  one  new  applica- 
tion of  a  principle  to  the  science  of  the  law,  leaves  that  science 
his  debtor.  Thus  the  great  masters  of  the  law  have  toiled  for 
us,  and  we  have  entered  into  their  labors.  But,  sir,  our  l&te 
friend  would  not  have  been  disturbed  by  the  thought  that  the 
known  relation  of  the  workman  to  his  work  would  soon  be  for- 
gotten, though  the  work  remained.  As  some  of  as  look  down 
the  vista  of  the  coming  years,  the  clouds  may  gather  and 
darken,  but  to  him  that  vista  opened  to  a  world  of  light.  His 
general  views  as  to  the  future  state  may  be  inferred  from  bis 
life.  But,  as  further  indicating  those  views,  I  may  be  indulged 
in  speaking  of  a  touching  and  affectionate  letter  which  I  received 
from  him  in  November,  1860,  in  reference  to  the  then  recent 
death  of  my  father.  That  letter  may  have  been  written  with 
tears,  as  they  were  near  ^nd  dear  friends.  But  in  its  tone  and 
spirit  it  savored  somewhat  of  congratulation.  He  seemed  to 
think  that  his  old  friend,  at  his  great  age,  had  fitly  retired,  had 
been  blessed  by  a  transition  as  from  toil  to  rest,  as  from  dnstj 
roads  of  weary  travel  to  the  house  of  many  mansions,  as  if  the 
present  were  the  unreal  and  the  unseen,  the  future  the  known 
and  the  seen,  as  well  as  the  eternal.  That  transition,  so  full  of 
peace,  became  his  own :  the  dusky  wings  fanned  his  brow  faintly, 
as  the  mysterious  veil  was  drawn  aside  and  he  passed  on.  I  am 
persuaded,  sir,  that  if  he  could  have  had  a  mementos  regret  in 
the  prospect  or  in  the  article  of  closing  this  life,  that  must  have 
been  imposed  by  the  thought  of  leaving  those  who  wei*  cher- 
ished in  his  great  and  loving  heart. 

I  feel,  sir,  a  melancholy  satisfaction  in  adding  these  feeble 
words  to  the  other  and  higher  testimony  of  our  common  respect 
and  love  for  the  memory  of  a  great  and  good  man. 


i 
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PMOCSBDINOa  IN  THS  CoURT  OF  APPBALS    OF  TRS  STATS 

OF  New  YoRKy  on  the  11th  da  t  of  December^  1872^ 

ON  THE  DEATH  OF  MARSHALL  S.  BiDWELLy  E SQUIRE. 

Mr.  Henst  Nicoll  presented  the  resolutions  adopted  at 
the  meeting  of  the  Bar  of  the  City  of  New  York,  on  the  2d 
day  of  November,  1872,  and  respectfully  asked  that  they  be 
entered  on  the  minutes  of  the  Court. 

Mr.  Ahasa  J.  Paskeb  thereupon  addressed  the  Court  as 
follows : 

If  the  Court  please,  I  rise  for  the  purpose  of  seconding  the 
request  of  Mr.  Nicoll.  I  had  the  pleasure  of  an  acquaintance 
with  Mr.  Bidwell  for  more  than  a  quarter  of  a  century,  and  I 
have  had  the  opportunity  of  observing  him  from  different  stand- 
points. On  the  Bench,  I  listened  to  him  with  the  most  sincere 
respect  for  his  learning  and  ability  ;  at  the  Bar,  I  found  him  a 
most  formidable  antagonist.  Everywhere  and  by  all  who  knew 
him,  he  was  conceded  to  occupy,  most  worthily,  a  place  in  the 
front  rank  of  the  profession,  and  was  esteemed  for  his  unques- 
tioned integrity,  and  beloved  for  his  social  and  personal  virtues. 

Mr.  Bidwell  accomplished  successfully  a  change  in  which 
most  men  would  have  failed.  Impelled  by  political  considera- 
tions, in  his  mature  years,  he  left  Canada,  where  he  was  edu- 
cated and  where  he  had  long  been  engaged  in  successful  profes- 
sional  practice,  and  established  himself  in  the  city  of  New  York. 
Very  rarefy,  before,  had  such  a  removal  proved  successful. 
The  difficulties  to  be  encountered  under  such  circumstances 
have  generally  been  deemed  insurmountable.  It  is  like  trans- 
planting the  full  grown  oak,  and  tearing  from  their  native  soil 
its  wide  spread  roots,  in  the  hope  of  preserving  the  vigor  of  its 
life  when  planted  again  in  a  distant  field.  But  Mr.  Bidwell 
overcame  every  obstacle,  and  soon  rose  to  professional  eminence 
in  his  new  theater  of  action.  Success  under  the  discourage- 
ments of  such  an  experiment  atfords  the  highest  evidence  of 
industry,  talent  and  personal  worth. 

I  have  heard  Mr.  Bidwell  spoken  of  in  Canada,  by  those,  who, 
from  their  connection  with  the  courts  and  with  public  affidrs, 
had  the  best  opportunities  of  knowing  him  while  he  resided 
there,  and  they  always  expressed  for  him  the  most  sincere 

Lansing — ^Vol.  VIL        71 
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respect  and  esteenu  Such  was,  I  am  sure,  the  Bentiment  of  all 
parties  there.  It  was  conceded  that  if  he  had  remained  in  that 
Province,  he  would  have  won  its  highest  judicial  honors. 

We  cling  fondly  to  the  memory  of  our  deceased  f  liend.  lie 
combined,  in  his  character,  the  qualities  which  we  most  respect, 
esteem  and  love,  and  while  we  mourn  his  death,  and  follow  him 
sadly  to  his  last  resting  place  on  earth,  it  is  consoling  to  remem- 
ber, that  he  had  completed  the  full  age  allotted  to  man,  and 
that  in  closing  a  successful  and  honorable  career,  he  has  left 
behind  him  the  fragrant  record  of  a  well-spent  life. 

It  seems  to  me  eminently  proper,  and  I  join  ia  the  request, 
that  the  proposed  entry  be  made  on  the  minutes  of  this  Court, 
in  honor  to  his  memory. 

Mr.  A.  J.  Vandbepokl  said : 

May  it  please  the  Court,  I  desire  to  unite  in  the  request  made 
that  this  Court  should  join  in  the  tribute  of  respect  and  affec- 
tion to  the  memory  of  Marshall  S.  Bid  well.  Mr.  Bidwell  was  a 
model  man  in  all  relations  of  life,  and  in  his  professional  career 
he  exhibited  the  highest  type  of  the  true  and  accomplished 
lawyer.  More  than  thirty  years  ago,  in  the  prime  of  his  physi- 
cal and  intellectual  manhood,  he  joined  our  Bar.  The  galaxy 
of  lawyers  who  then  were  eminent,  whom  the  Courts  delighted 
u>  hear  and  their  brethren  to  honor,  found  in  him  their  peer. 

It  was  apparent,  at  the  outset,  that  his  vigorous  intellect  had 
been  cultivated  and  refined  by  study,  so  that  he  was  able  to 
take  and  at  all  times  to  maintain  his  place  in  the  foremost  rank 
of  lawyers.  He  eschewed  public  life,  and  his  ambition  was 
gratified  when  in  his  daily  walk  and  conversation  he  'proved 
himself  the  noble  lawyer  and  Christian  gentleman.  Mr.  Bid- 
well  excelled  in  that  class  of  cases  which  come  before  the 
Courts,  involving  the  construction  of  devises  and  trusts,  and 
the  more  intricate  of  the  class  of  questions  in  commercial  law, 
constantly  arising  in  the  transactions  which  center  in  our  great 
city  in  its  trade  with  foreign  countries. 

I  recall  his  argument  before  the  Court  in  about  the  year  1866, 
involving  the  construction  of  the  Will  of  Richard  Ray.  Mr. 
Bidwell  represented  the  appellant,  and  Mr.  Lord  the  respondent. 
It  afforded  a  pleasant  excitement  and  interest  to  the  members  of 
the  Bar  then  present  to  follow  the  able  and  experienced  coun- 
»el,  as  they,  with  a  zeal  wholly  untempered  by  age,  presented 
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to  the  Court  the  learning  of  the  sages  upon. the  intricate  ques- 
tion under  discussion. 

No  one  among  us  was  more  familiar  with  the  '^  great  book  of 
equity/'  nor  with  the  rules  of  the  common  law,  or  more  aocn- 
rate  in  their  application.  The  lives  of  the  eminent  lawyers  of 
all  ages  were  with  him  a  constant  study,  and  while  he  emulated 
them  in  all  that  was  great  and  good,  he  avoided  their  foibles. 
The  old  race  of  lawyers  are  rapidly  leaving  us.  It  is  becoming 
that  we  should  not  be  remiss  in  recording  and  transmitting  our 
respect  for  their  virtues. 

Mr.  Chief  Justice  Church  said : 

The  members  of  the  Court  concur  fully  with  the  sentiments 
contained  in  the  resolutions,  and  those  which  have  been  so  well 
and  feelingly  expressed  upon  this  occasion. 

Mr.  Bidwell  was  one  of  those  who,  when  he  appeared  profes- 
sionally in  the  Court,  always  impressed  us  by  his  argument  with 
his  profound  and  accurate  legal  learning,  and  by  his  deportment 
and  manner  with  his  perfect  sincerity  and  dignified  refinement. 

His  great  learning  and  ability,  not  less  than  the  purity  of  his 
private  character  and  kindness  of  heart,  endeared  him  to  all  who 
had  the  pleasure  of  his  acquaintance  during  his  life,  and  will 
embalm  his  memory  in  grateful  remembrance,  now  that  he  has 
departed  from  among  us. 

The  motion  to  enter  the  resolutions  upon  the  minutes  of  the 
Court  is  granted,  and  as  a  farther  mark  of  respect,  the  Court 
will  now  adpum. 
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ABUSE  OF  POWER 

See  COBFOBATIOK,  10, 11. 


ACCEPTANCE. 

See  Onrr,  4,  5. 

Statute  of  Frauds,  2,  7. 


ACCORD  AND  SATISFACTION. 

The  owner  of  a  mortgage  made 
an  unwritten  agreement  with  the 
mortgagor  to  satisfy  it  if  he  would 
discharge  a  claim  dae  from  a  third 
person  to  an  estate  of  which  he 
(the  mortgagor)  was  sole  bene- 
ficiary by  wQl.  The  latter,  with 
approval  of  the  executor  of  the 
estate,  gave  a  receipt  for  the  daim. 
and  released  the  executor  from  ana 
indemnified  him  against  all  lia- 
bilities of  the  estate.  Held,  that 
there  was  an  accord  and  satisf ac- 
tion,  and  the  mortgage  was  dis- 
diarged.     QtwoMy.  uritwold,  72 

See  Pbincipal  akd  Aqkmt,  1,  2. 


ACCOUNT. 

1.  The  plaintiff  proved  a  book  ac- 
count charged  against  A.,  but  the 
ciedit  was  mtended  to  be  given  to 
B.,  and  the  chai^  so  made  at 
his  request  and  for  his  convenience. 
Heid,  that  the  undertaking  of  B. 
was  not  collateral,  but  the  credit 
was  wholly  to  him.  Oreen  v.  Duh 
bnne.  881 

2.  A.  lived  on  B.*s  farm,  which  was 
carried   on  for  B.*8  benefit  and 


under  his  control.  No  specified 
compensation  was  paid  to  A.  for 
servkes  performea  and  hands 
boarded  by  him.  A.  at  different 
times  delivered  butter  and  eggs  to 
the  plaintiff,  at  B.'s  suffffestion 
that  they  should  be  so  delivered 
to  apply  on  the  account ;  and  the 
value  of  the  articles  was  so  ap- 
plied. B.  saw  the  account  and  did 
not  object,  and  afterward  promised 
to  pay  it.  The  butter  was  iVom 
milk  of  cows,  and  the  eggs  were 
from  fowls  owned  bv  A.  and  B. 
together,  but  kept  on  we  farm,  and 
used  in  common. 
Bddj  that  the  articles  were  delivered 
for  the  account  of  B.  Id, 

8.  Eeldj  also,  that  the  articles  were 
not  to  be  regarded  as  having  been 
delivered  in  part  payment  of  the 
account,  but  as  items  of  a  mutual, 
open  and  current  account,  where 
there  had  been  reciprocal  de* 
mands.  Id, 

See  Eyidkhcb,  20  to  27 


ACCOUNTING. 

1.  In  an  action  to  compel  an  ac- 
counting, all  persons  interested  in 
obtaining  the  account  must  be 
madepaitiea   iVKrM  v.  iVirM.    90 

2.  The  rule  applies,  it  seems,  in  an 
action  to  compel  the  accounting 
of  an  executor  to  legatees  who, 
in  receipting  for  legacies,  have 
ffiven  agreements  to  refund,  and 
m  an  action  for  an  accounting  by 
trustees  to  the  personal  represen- 
tatives of  a  deceased  co-trustee ; 
especiallv  if  not  conceded  that  mi 
put  of  the  trust  estate  was  receiv- 
ed by  the  deceased  trustee.    And 
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«fhere    such    fact  is   conceded, 
guere.  Id, 

8.  Where  there  are  no  repreBenta- 
lives  of  the  trustee  appointed,  they 
should  be  appointed  before  suit, 
and  made  parties.  Id. 

4.  Persons  entitled  under  a  will  to 
allowance  out  of  the  income  of 
the  testator's  estate  for  their  edu- 
cation, are  necessary  parties  to  the 
accounting  of  in  executor.        Id. 

See  Partnebship.  8  to  13. 
Trusts  and  Tbubtbbs,  4, 5. 


ACKNOWLEDGMENT. 

1.  Where  a  wife  is  introduced  to  the 
ofDcer  taking  her  acknowledgment 
to  a  deed  by  her  husband,  m  the 
presence  of  his  brother,  both 
known  to  the  officer,  there  is  suf- 
ficient ground  for  his  certificate  of 
knowl^ge  of  the  grantor;  though, 
if  mistfiS[en,  the  deed  would  be 
avoided.    Beitfard  v.  Beatfard,      6 

2.  Where  the  wife  making  an  ac- 
knowled^ent  m«de  no  reply  to 
the  questions  put  by  the  officer  as 
to  the  execution  of  the  deed  by 
her  freely,  &o., — Bidd^  that  her 
assent  might  be  implied  from  her 
silence  Id, 


ACTION. 

1.  An  action,  on  behalf  of  the  plain- 
tiff and  other  tax-payers,  to  re- 
cover a  tax  alleged  to  have  been 
unlawfully  collected,  and  to  re- 
strain its  disbursement  by  injunc- 
tion, none  of  the  other  tax-payers 
appearing  to  Join  with  him,  will 
be  regarded  as  the  personal  action 
of  the  latter.    KUboume  y.  AUyn, 

852 

2.  Nor  will  such  an  action  lie  on  be- 
half of  other  tax-payers,  entitled 
to  distinct  payments  out  of  the 
whole  tax  collected^  or  to  prevent 
a  multiplicity  of  suits,  where  the 
pleadings  and  evidence  fail  to  indi- 
cate any  purpose  of  others  to  sue, 


or  their  dissent  from  the  propcwod 
disbursement  of  the  money.     Id. 

8.  And  where  it  is  neither  aDeged 
nor  shown  that  other  tax-payira 
are  dissatisfied  wif^  the  intended 
disbursement,  a  judgment  direct- 
ing repayment  to  them,  for  whidi 
they  do  not  apply  or  authorize 
an  application,  cannot  be  sob- 
taineo.  Jd. 

4.  Where  a  wrong-doer  sells  property 
ille^Ily  taken,  the  owner  may 
waive  the  tort  and  sue  for  money 
had  and  received;  and  where  tb 
property  taken  is  mone^,  it  may  b 
recovered  in  such  an  action  withoa 
waiting  for  the  formality  of  a  sale. 
TVyan  v.  Baker.  511 

See  AccouKTma,  1  to  5. 

Executors   and   ADiosisTBi- 

TORS,  8,  8,  9,  10. 
Contract,  1,  2,  3,  6. 
Contract  for  Saim  of  Rb&Ii 

Estate,  1  to  6. 
Corporation,  12  to  18. 
Dakages,  1  to  5. 
Election,  1  to  7. 
Equitable  Relief,  8. 
Evidence,  8  to  12. 
Executors  and   ADMansnu- 

TORS,  18  to  23. 
Statute  of  Limitations 
Highways,  2. 
Injunction,  1. 
Insurance,  2. 
Lease,  10. 

Harried  Women,  1  to  4. 
Master  and  Seryaj^t,  2. 
Municipal  Corporation,  2, 4 
Negligence,  1,  2,  7. 
Partition,  6. 
Partnership,  6. 
Pleading,  1,  2. 
Purchase,  Pendente  Lm 
Railroad  Company,  3. 
Recording  Act,  2. 
Sheriff,  1,  2. 
Stock  Certificate,  1,  2. 
Summons,  1. 

Tenants  in  Common,  1,  2,  8L 
Villages,  3  to  6. 


ADDITIONAL  ALLOWANCE. 


See  Costs  1  to  5. 
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ADMENIBTRATOR'S  BOND. 

Se$   EZBCUTOBS   AKD    ADMmiBTRA- 
TOBS,  11  to  15. 


APFTOAVIT 

8ee  Attaghmbnt,  1. 

Redemption  fbom  Exbcution 
Baub,  1,  3,  6,  8. 


AGENCY. 

See  EviDiENCB,  25. 

Principal  and  Agent. 
Railroad  Company,  1. 
Real  Estate  Brokers,  1,  3. 


AGREEMENT. 

i800  Contract. 

Corporation,  10, 11. 
Evidence,  18  to  16. 
Partnership,  8,  9. 
Practice,  7. 
Statitte  of  Frauds,  7. 


AGRICULTURAL  SOCIETY. 

1.  An  incorporated  agricnltaTiU  so- 
ciety may  employ  persons  to  pre- 
serve  order  on  its  grounds  during 
a  fair.  (See  Laws  1859,  p.  620 
Magownang  v.  JStaptee,  145 

8.  It  is  the  duty  of  those  employed 
to  preserve  order,  and  they  may 
put  off  from  the  grounds  persons 
who  persist  in  cansine  disorder, 
after  they  are  requested  to  desist 
therefhim,  and  enforce  the  lawfUl 
regulations  of  the  society,  which 
are  made  known  to  those  admit- 
*Vd  to  the  grounds.  Id, 

8.  The  society  may  place  seats  upon 
a  part  of  its  grounds,  and  charge 
an  additional  price  for  admission 
thereto  to  one  nolding  a  ticket  to 
the  grounds  generally.  Id. 

4.  But  its  ofBcers  and  police  may  not 
Justify  the  forcible  exclusion  of 
(Rich  a  person  from  the  seats  be- 


cause he  has  not  paid  for  their  use, 
without  chai^n^  him  with  know- 
ledge of  the  requirement,  and  witli 
refusal  upon  demand  to  pay  or 
leave.  Id. 

5.  And  a  reHisal  of  the  holder  of  a 
ticket  to  the  fair  to  leave  the  seats 
will  not  justify  his  removal  from 
the  grounds  to  which  his  ticket 
admits  him.  Id. 

6.  A  custom  to  charge  for  the  seats, 
of  which  the  person  removed  is 
not  shown  to  have  knowledge,  is 
not  admissible  as  evidence  in  jus- 
tification of  his  removal  Id. 

7.  But  evidence  of  a  regulation  of 
the  society,  establishing  and  author- 
izing the  collection  of  additional 
charge  for  the  seats,  is  material 
upon  a  question  of  unlawful  ex- 
clusion by  an  officer,  to  show  the 
authority  for  the  demand  of  pay- 
ment, &c.  M. 


ALDERMAN. 


See  Contract,  2,  3. 


ALIEN  HEIRS. 


See  ALtENS,  1,  S. 


ALIENS. 

1.  The  act  of  November  26,  1827, 
autborizine  certain  resident  aliens 
to  take  and  hold  real  estate,  con- 
ferred, it  eeenu^  upon  their  heirs 
the  right  to  inherit,  notwithstand- 
ing their  own  alienage.  McOartff 
V.  Terry.  28« 

2.  But  that  rule  does  not  apply  to  a 
case  where  the  ancestor  aiterward 
became  a  naturalized  citizen.  After 
his  naturalization  he  held  his  pro- 
perty, not  under  the  act,  but  under 
the  same  law  as  every  other  citizen, 
and  alien  heirs  could  not,  there- 
fore, inherit  from  him,  unless  he 
had  complied  with  the  provisions 
of  1  R  8.,  719,  720.  Id 
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ALIMONY. 

1.  An  order  for  alimony,  pendente 
HtOf  is  superseded  by  the  JncU^- 
ment.     Woody.  Wood.  2JH 

2.  If  future  alimony  ought  to  be 
paid  after  Judgment,  a  clause  to 
that  effect  should  be  inserted  in 
it.  Id, 

3.  Or  if  reasons  exist  for  its  pay- 
ment pending  an  appeal,  a  fresh 
application  should  be  made.     Id. 

4.  It  seems  the  rule  is  the  same  in 
respect  to  all  orders  made  upon 
interlocutory  applications.        Id, 


ALLOWANCE, 
See  CoBTB,  1  to  5. 


AMBIGUITY. 
See  Eyidsngb,  13  to  10. 


ANIMALS. 
Bee  Dahaobs,  1  to  5. 


ANNUITY. 
Bee  Dkvibb,  8. 


ANSWER 

Bee  CoRFORATiov,  11. 
evidbncb,  1. 
Inborai^cb,  6. 
PufiADDra,  1,  3. 


APPEAL. 

Ab  order  denyine  a  motion  to  dis- 
miss the  complamt  on  the  ground 
that  the  summons  does  not  con- 
tain the  proper  notice,  does  not, 
it  aee>rMy  affect  a  substantial  right, 
and  is,  therefore,  not  appealable  to 
the  General  Term.    (Per  Mullin, 


P.  JJ  McOeiuny,  JST.  T  0.  ^Hed- 
eonRRROo.  75 

Bee  CAKAii  BoABD,  1  to  7. 
Labcent,  3,  6. 
Partition,  1,  & 
Practicb,  8. 
surxooatb,  1. 


APPLICATION. 


Bee  I^rsDRAKGB,  5,  6. 


ASSENT. 


Bee  ACXKOWUEDGMBHT,  ft 


ASSIGNOR  ANB  ASSIGIfEK 
Bee  Eyidxncx,  28  to  82. 


ASSIGNMENT. 
Bee  CoiraiDXRATiOK,  2. 

HuSBAlfD  AKD  WiFB,  1. 

Insurakcb,  3,  8. 
Rbceiybr,  1,  6. 
Sheriff,  7. 
Stock  Cbrtifigatb,  1  to  5. 


ASSISTANT   CLERKS  OP  PO- 
LICE COURTS. 

Bee  N.  Y.  Cmr  and  Couhtt,  1  to  8. 


ASSOCIATION. 


Bee  PARTNBBflHIP,  8  to  12. 


ATTACHMENT. 

1.  It  seems  an  affidavit,  on  q^pttct- 
tion  for  an  attachment  to  a  Jusliee 
of  the  peace,  showing  groands  un- 
der the  Revised  Statutes  and  also 
under  the  act  of  1881  (chap.  800, 
g  80,  &c),  wUl  authorize  its  i«ue 
under  either.  EeMmOler  r.  8ldd- 
rMTA.  i^J 
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$.  And  when  a  snmmomi  has  been 
taken  out  against  the  defendant  in 
the  attachment,  and  the  subse- 
quent proceedings  are  in  con- 
formity with  the  act  of  1881,  that 
it  may  be  presumed  to  have  issued 
under  that  act,  and  although  it 
contains  a  recital  that  it  is  issued 
upon  proof  tliat  the  defendant  is 
about  to  depart,  &c.  Id. 

8.  If  the  justice  approves  the  bond 
it  will  uphold  his  Jurisdiction 
against  a  stcanger  to  the  proceed- 
ings,  e.ff.,  a  lessor  of  the  property 
levied  on,  not  party  thereto,  not- 
withstanding a  mistake  in  the  con- 
dition, e.  g.y  an  omission  to  pro- 
vide for  the  payment  of  all  mo- 
nejTs  received  from  the  property 
levied  on,  over  and  above,  &c.  IcL 

4  Reversal  of  the  judgment  in  the 
action  on  which  execution  has  is- 
sued against  the  attached  proper- 
ty does  not,  it  seems,  invalidate 
the  levy  or  sale,  or  make  either 
the  party  or  officer  a  trespasser.  Id, 

5.  It  merely  annuls  the  title  acquired 
through  the  sale,  and  entitles  the 
owner  of  the  chattel  to  recover  it 
from  any  one  into  whose  posses- 
sion it  has  come.  Id, 

Ob  One  holding  a  chattel  for  a  time, 
A  ff.,  a  year,  paying  monthly  sums 
for  a  particular  use  and  no  other, 
and  prohibited  from  selling  or 
loaning,  is  not  a  lessee,  but  mere 
licensee,  having  no  interest  liable 
to  an  attachment  against  his  pro- 
perty. Id, 

7.  Proceedings  under  attachment 
(Ckxie,  g  2^  are  ineffectual  to 
reach  a  debt,  due  on  account  to 
the  defendant  in  the  action,  where 
the  sheriff  fails  to  give  notice  of 
the  levy  to  the  debtor.  Olark  v. 
Warren.  180 

8.  A  chose  in  action  is  incapable  of 
seizure  by  the  sheriff.  Id, 

9.  It  seems  a  chose  in  action  is  ex- 
cepted from  sale  by  subdivision  2, 
§  287,  Code.  Id, 

See  EviDKNCB,  6,  7. 

Stook  Ckbtificatb,  2, 8. 

8UFPLBMK2«TAAT  PBOCBEDIHGfl, 

4. 

Lansing — Vol.  VIL        72 


ATTORNEY. 

See  BUPPLBMBirrABT  PBOOBKDIZfOB, 

1  to  5. 


AUCTION  BALK. 

See  Contract  for  Salb  of  Rra& 
Estate,  6,  7. 


BANKS  AND  BANKING 


See  NoTSs  and  Bills,  1  to  9. 


BEQUEBT. 

See  Lboaot. 

Trusts  and  TkirersBs,  6,  7 


BILL  OF  EXCEPTIONS. 


See  Labgent,  8^  5. 


BILL  OF  EXCHANGE. 
See  NoTBS  and  Bills,  1  to  9. 


BONA  FIDE  PURCHASER. 
See  RBOOBDma  Act,  1,  2,  8.. 


BONA  FIDE  SELLER 


See  Pabtnkbship,  6,  7. 


BOND. 

See  ATTACHMEirr,  8. 
Cebtiorari,  1  to  8 
Executors  and 
TORS,  11  to  15. 
Injunction,  1. 
SmmiFF,  1  to  6. 
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BOOK  ACCOUNT. 

8m  Account. 

Eyidbkcb,  20  to  27. 


BOOKS. 

Bee  Eyidekcb,  20  to  28. 
Account. 


BRIDGE  COMPANY. 

fSt$  COBPOBATION,   1  to  10. 


BROKERa 


8m  Real  Ebtatb  Bbokebb,  1,  2. 


BY-LAWS. 


8m  Stock  Ckrtificatb,  8,  4. 


BOUNDARIES. 


8m  Hobtoaob,  1. 


BOUNTY  MONEY. 
8m  Exempt  Propbrtt,  1. 


CANAL  APPRAISERS. 


Bm  Cakal  Boabd,  1  to  7. 


CANAL  BOARD. 

1.  The  direction  of  the  statute  (chap- 
ter 852  of  1849,  §  4).  that  when- 
ever the  canal  board  shall,  upon 
the  hearing  of  any  appeal  from 
the  award  of  the  canal  appraisers, 
reverse  or  modify  such  award, 
they  shall  state  in  the  resolution 
or  order  relating  to  such  appeal 
the  grounds  of  such  reversal  or 
modification;  and  how  much,  if 


any,  such  award  is  increased  or 
diminished  is  not  merely  directory 
but  positive  and  peremptoiyj  and 
a  compliance  with  it  ia  essential  to 
the  validity  of  any  decision  of  the 
board  in  such  case.  F>dopU  ex  nL 
Seymour  v.  Canud  Board.  220 

2.  If  the  resolution  or  order  is  not  in 
compliance  witli  these  provisions, 
it  will  be  set  aside  upon  eerUarari. 

Id. 

8.  And  this  will  be  done,  notwith- 
standing the  decision  of  the  board 
is  made,  by  the  statute,  final  and 
conclusive.  Id. 

4.  The  fact  that,  after  the  issuing  of 
the  writ,  the  board  rescinded  the 
resolution  by  which  their  decision 
was  made,  can  have  no  effect  upon 
the  relators  right  to  a  judidal  con- 
struction of  the  act  complained  of. 

Id. 

5.  Nor  can  the  court,  in  a  case  where 
the  decision  is  made  by  statute 
final  and  conclusive,  look  into  the 
merits,  or  render  judgment  on  the 
award.  Id. 

6.  In  such  case,  the  power  of  the 
court  is  confined  to  the  question 
whether  the  tribunal  had  jurisdic- 
tion to  perform  the  act  complained 
of,  and  in  its  performance  bias  kept 
wiUiin  the  powers  given  it  by  law. 

Id 

8m  Railroad  Compaht. 
Neouoencb,  8  to  7. 


CASES  AFFIRlfED,  RE- 
VERSED, &a 

AUen  V.  White  (57  Barb.,  604),  nat- 
firmed.    ffaUv.Siegel.  101 

Cham  V.  OUif  qf  LowU  (7  Gray,  85), 
approved  and  followed.  ArgM 
Co.  V.  Mayor  of  Albany,  214 

OranUe  Bank  v.  Ayere  (16  Pick, 
892),  approved  and  foUowed. 
Bryan  v.  Baidwin.  174 

Mack  V.  Patdhin  (42  N.  Y.,  171),  ex- 
plained. OaUup  V.  AUlany  Bail- 
way.  471 
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MbrriBY.  JTotoaft  (2  Paige.  586),  held 
applicable  and  followed.  Baynor 
y.Belmst.  '  440 

WhUe  Y.  MeNeU  (33  N.  Y.,  871),  ap- 
plied.    Prendergatt  Y.  Bortt,     4^9 


CATTLK 
Se$  Damages,  1  to  5. 


CAUSE  OF  ACTION. 


See  AcnoK. 


CERTIPICATB. 

See  COBFOBATION,  18. 
EUCCTION,  1. 


CERTIORABI. 

1.  A  petitioner  for  bonding  a  town 
for  railroad  purposes  may  bring  a 
eerUorari  to  review  proceedings  of 
the  county  Judge  thereon,  which 
have  been  illegally  conducted. 
People  ex  rel,  Toumane  t.  Wagner. 

467 

9.  A  certiorari  brought  in  the  name 
of  A.  B.,  **8upemBorof  the  town 
of,  Ac.,"  may  be  regarded,  if  the 
Bupenrisor  has  no  authority,  as  the 
inoiividual  proceeding  of  A.  B.   Id. 

8.  And  so  it  may  be  regarded  as  the 
proceeding  of  the  town,  if  the  in- 
diyidual  is  not  entitled  to  institute 
it.  M 

4.  The  town  may  bring  the  proceed- 
ing to  review  the  action  of  tiie 
county  Judge.  Id. 

5.  Petitioners  may  withdraw  their 
signatures  at  any  time  before  the 
final  submission  of  the  matter  to 
the  judge.  Id. 

6b  On  proceedings  upon  the  petition, 
the  contestants  offered  to  have  cer- 
.tain  petitioners  appear  and  with- 
draw th*eir  consents.    Hdd^  that  it 


was  error  to  reject  this  offer  upon 
a  general  objection,  and  that  tiie 
ol^ection  thut  the  petitioners  were 
not  actually  produced  could  not 
be  first  made  upon  review.        Id. 

7.  It  is  not  essential  that  the  parties 
opposing  the  proceedings  before 
the  county  judge  should  be  named 
in  his  return  to  a  writ  of  eertio- 
rari.  Id, 

See  Canal  Boabd,  2  to  7. 


CES8ANTE  RATIONS,  &c. 
See  EquTTABLB  Conybbsion,  1. 


CHARGE 

See  Executors  and  Adminibtra- 
TOKB,  31,  22. 
PUBCHASEB  Pbndbntb  Lmi,  1, 
2,& 


CHARGE  TO  JURY. 

See  Damages,  1. 
Election,  2  to  7 
Practice,  11. 
Tenants  in  Common,  ft. 


CHARITABLE  USEa 


See  Trusts  and  Tbustebs,  6, 7. 


CHARTER. 


See  Statute  of  Frauds,  ft. 


CHECK. 
See  Notes  and  Bills^  1  to  a 


CHOSE  IN  ACTION. 
See  Attachment,  7  to  Id 
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CITATION  TO  PROVE  WILL. 
Se$  Pbobatb  of  Wnx,  1. 


CLTISS. 

Bt$  Lbabb,  2,  8,  a 

MuinciFA]:*  Cobpobation,  1  to  5. 
Statute  of  Fbauds,  1  to  7. 


CITY  CHARTEB. 
8e$  Statute  of  Fbaudb,  6. 

CITY  OKDINANCK 
89$  Lbasb,  2,  8,  8,  9. 


OLBABIKGUHOUSB. 
8m  Notes  and  Bills,  1  to  8. 


CODICILa 

See  Lboact,  2. 
Will,  8. 


60£RaON. 
See  Notes  asd  Bills,  4,  6. 


COMMISSIONERS  OF  HIGH- 
WAYS. 

See  HioHWATB,  1,  8. 


COMMISSIONERS  TO  SUB- 
SCRIBE FOR  STOCK  IN 
RAILROADS 

See  Tow  Railroad  Commb- 

SIOBBBS. 


COMMON  CARRIER 

See  Nbougengb,  8  to  7. 
Railboad  CoMFAirr. 


COMMON  COUNCILMAN. 
See  ComsACT,  1,  8,  8. 


COLLATERALS. 
See  Pledge,  1  to  5. 


COLLATERAL  UNDERTAKINU. 
See  AccoxTiiT,  1. 


COLLUSION. 
See  ExECUTOBs  Aim  ADMnosTBA- 

TOBS,  19. 


COMPLAINT. 
See  Appeal,  1. 

PABTmOKy  1. 

Summons^  1. 


COMPOS  MENTIS. 
See  Will,  1,  8,  8. 


CONCLUSION  OF  LAW. 
/SmPleadikg,  2. 


CONDITION  PRECEDENT. 


See  Costs,  4. 
Tbusts  and 


Tbusuubi^  1. 


CONDITION  SUBSEQUENT. 
See  Tbusts  and  Tbustbbs,  1,  8. 


INDEX. 


578 


C0NBEQI7BNTIAL  DAttAOE. 

Bee  LBA8B,  1. 


CONSIDERATION. 

1.  The  execution  and  delireiy  of  a 
mortrase  in  payment  of  a  note  is 
a  sufficient  consideration  to  sup- 
port an  agreement  to  discharge  the 
note.    Caryl  Y,  WUliami.         416 

2.  An  assignment  of  the  mortgage, 
so  received,  transfers  the  title  to 
the  mortgage  debt  Id, 

8.  Where  the  mortgage  was  given 
by  a  married  woman  on  her  sepa- 
rate estate  in  payment  of  her  hus- 
band's note,— ^tfM,  that  it  was 
admissible  to  show  the  considera- 
tion of  the  note  to  have  been 
money  borrowed  for  her,  and  em- 
ployed hi  improving  the  mort- 
gaged property.  Id, 


See  EviDBjiiCtf, 
Feacticb,  8. 

Pbincipal  ahd  Agent,  1. 
Rbcbivkb,  6. 
REGOBDara  Act,  1,  2. 


CONSOLIDATIOK. 

8m  TowK  Railkoad  GoioasBiON- 
8. 


CONSPIRACY. 
See  EviUKNGB,  1. 


CONSTITUTIONAL  LAW. 

See  MuHiciPAL  Cobfobatioit,  8,  4. 
Nbw  Tobk  Citt  abd  Couhtt, 

1.^ 


CONSTRUCTION  OP  AGREE- 
MENT. 

See  EviDBMOB,  18  to  16. 
Partubbship,  1. 
Wat. 


CONSTRUCTION  OP  DEED. 

See  Deed,  1. 
Way,  1  to  9. 


CONSTRUCTION  OP  DEVIS& 


See  Deyxob. 


CONSTRUCTION  OP  STATUTE. 


See  Statittbb  Cobstbubd. 


CONSTRUCTION  OP  WILL. 
iSM  Devise. 

EZBCUTOBB    AND    ADMINIflTBA' 
TOB8»  21.  281 


CONSTRUCTIVE  NOTICE. 
See  koBTGAOB,  1. 


CONTRACT. 

1.  The  rule  is  well  settled  that  no 
recovery  can  be  had  upon  a  con- 
tract entered  into  in  contravention 
of  the  terms  and  policy  of  a  statute. 
Smith  V.  Oiiiy  of  Albany,  14 

2.  Accordingly  the  statutes  (Sess. 
Laws  1848,  chap.  67,  g§  1,  2,  8), 
enacting  that  '*  it  shall  not  be  law- 
ful for  a  member  of  the  common 
council  of  any  city  in  this  State 
•  •  •  to  become  a  contractor 
under  any  contract  authorized  by 
the  common  council,  ftc.,  *  *  * 
of  which  he  is  a  member,  or  be  in 
any  manper  interested  directly 
or  indirectly,  either  as  principal 
or  surety,  in  such  contract,*^  and 
providing  that  "  contracts  in  vio- 
lation of  the  above  provisions  may 
be  declared  void  at  the  instance  ot 
thecitv  •  •  ♦  or  of  any  other 
party  mterested  in  such  contract** 
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Beld,  that  plaintiff,  a  livery-stable 
keeper,  could  not  recover  Irom  the 
defendant  for  carriages,  &c.,  fur- 
nished by  him  while  an  alderman 
of  the  city,  upon  the  order  of  a 
committee  appointed  by  the  com- 
mon council  to  make  arrangements 
for  the  celebration  of  the  Fourth 
•of  July.  Id. 

8.  The  defendants  might  either  bring 
an  action  to  have  the  contract  de- 
clared void,  or  set  up  its  invalidity 
in  an  action  brought  to  recover 
upon  it.  Id, 

4!  On  a  contract  for  sale  and  ship- 
ment of  coal  for  cash,  to  be  paid 
on  receipt  of  bill  of  lading,  the 
defendant  shipped  the  coal  and 
sent  the  bill  of  lading  to  and  re- 
quested payment  of  me  plaintiff, 
who  claimed  an  offset  ana  offered 
the  balance,  which  being  refused, 
he  offered  his  check  for  the  fuU 
amount;  it  bein^  after  bank  hours 
this  was  also  refused,  and  next  day 
he  tendered  the  cash.  Beld,  that 
the  plaintiff  was  in  default,  and 
the  defendant  discharged  fix>m  the 
contract    Basst).  White,  171 

6.  Otherwise,  if  plaintiff  had  asked 
time  to  obtain  ninds  for  his  check; 
in  such  case  he  should  have  had  a 
reasonable  time.  Id. 

6.  A  contract  for  sale  of  goods  pro- 
vided for  payment  by  note,  pay- 
able in  sixty  days.  Hddy  that  by 
a  delivery  of  the  goods  without 
receipt  of  the  note  the  terms  of 
the  contract  were  not  changed, 
and  that  the  vendor  on  demand  of 
the  notes  and  a  refusal  could  main- 
tain an  action  for  immediate  pay- 
ment   Smith  9.  MUUken.  886 

See  AccoBD  Ain>  Satisfaction,  1. 
Agricultural  Socibtt,  8,  4. 
Contract  for  Sale  of  Real 

Estate. 
Corporation,  1  to  12. 
EVIDENCB,  13  to  16. 
Husband  and  Wife,  1  to  4. 
Insurance,  1  to  7. 
Married  Women,  1  to  4. 
Partnership,  1  to  6,  8,  9. 
Railroad  Company,  1,  2,  8. 
Sheriff,  6. 
Statute  op  Frauds,  1  to  7. 


CONTRACT  FOR  SALE  OF  KEAL 
ESTATE. 

1.  A  contract  for  the  sale  of  real 
estate  provided  that  the  vendor 
would  procure  a  search  of  record 
showing  title  free  of  all  incum- 
brances by  the  day  appointed  for 
delivery  of  the  dee^.  The  defend- 
ant went  into  possession  under  the 
contract,  and  afterward  an  abstract 
was  furnished  showing  the  title  to 
be  incumbered  by  a  mortgage. 
After  receipt  of  the  abstract  ue 
vendee  kept  possession  of  the  pre- 
mises. ^4s2ef,  that  the  vendee  might 
have  rescinded  upon  receipt  of  the 
abstract,  but,  in  order  to  do  so,  it 
was  necessary  to  surrender  poeses- 
sion;  and  that  having  retained  pns- 
session  and  neglect^  to  rescind, 
he  could  not  avail  himself  of  the 
breach  of  the  covenant  to  deliver 
the  search  as  a  defence  to  an  action 
for  specific  performance,  if  the 
vendor  was  able  at  the  trial  to 
make  such  a  title  as  the  vendee 
was  entitled  to  under  his  contract 
Coray  v.  MattheweotL  80 

2.  The  court  will  not  compel  a  pur- 
chaser to  take  a  title  which  is 
prima  facte  defective,  and  which 
he  may  not  be  able  to  sustain  in  an 
action  brought  to  annul  it         Id, 

8.  Nor  is  a  contract  to  give  a  good 
title  of  record  satisfied  by  a  title 
that  can  only  be  established  by  a 
resort  to  evidence  aliunde  the  re- 
cord. Id, 

4.  Eddy  accordingly,  that  a  specific 
performance  should  not  be  de> 
creed,  it  not  appearing  that  the 
inchoate  right  of  dower  of  the 
wife  of  one  of  the  vendor's  prede- 
cessors in  title  had  been  conv^ed 
to  A.,  under  whom  the  vendor 
claimed,  except  by  the  statement 
of  A.  as  a  witness,  that,  according 
to  the  best  of  her  recollection,  the 
wife  of  the  vendor's  predecessor 
had  Joined  in  the  deed  to  A.,  such 
deed  being  lost  and  no^  on  record 

Id. 

6.  Eddy  also,  that  the  fact  of  the 
vendee*s  having  gone  into  posses- 
sion under  the  contract,  it  not  ap- 
pearing whether  befoi-e  or  after  the 
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diacover^  of  the  defect  in  the  title, 
and  having  remained  in  possession 
and  not  rescinded  after  discovery 
of  the  defect,  did  not  amount  to  a 
waiver  by  the  vendee  of  the  right 
to  object  on  account  of  it         Id, 

6.  A  map  prepared  by  defendant  and 
produced  at  an  auction  sale  of  lots 
m  New  York  city,  of  which  he 
was  the  owner,  represented  a  strip 
of  land  at  One  Hundred  and 
Thirty-fifth  street,  and  the  auc- 
tioneer sold  lots  as  laid  out  on  the 
strip,  and  a  boulevard  shown  by 
the  map,  which  crossed  it,  stating 
that  they  were  corner  lots.  HM^ 
that  plamtiff,  who  purchased  the 
lots  at  the  sale,  and  who  before 
bidding  had  seen  the  map,  was 
entitled  to  all  which  he  might  pro- 
perly have  understood  from  the 
map  and  auctioneer's  languaj^e, 
viz.,  to  a  conveyance  describing 
the  lots  as  being  bounded  by  One 
Hundred  and  Thirty-fifth  street, 
and  that  a  conveyance  stating  that 
they  were  bounded  by  **  the  line  of 
a  certain  strip  of  land  designated 
and  laid  out  as  One  Hundred  and 
Thirty-fifth  street  on  the  map  or 
plan  of  the  city  of  New  York" 
was  not  in  compliance  with  the 
contract  of  sale.  PhUUpt  v.  Hig- 
giru,  814 

7.  Held^  also,  that  evidence  offered 
by  defendant  in  an  action  for  spe- 
cific performance  to  prove  what 
he  intended  to  sell  was  properly 
rejected.  Id. 

Bu  Principal  Ain>  Agent,  8. 
RBA.L  Estate  Bbokers,  1, 2. 


CONTRIBUTORY    NEGLI- 
GENCE. 

Bee  Neoligengb,  1.  2. 


CONVERSION. 

Bee  AonoN,  4. 
Pledge,  1 
Tenants  in  Common,  1  to  7. 


CONVEYANCE. 

See  Acknowledgment,  1,  2. 
DuBESS,  1,  2,  8. 
Easement  1  to  5. 
Equitable  Relief,  1,  2. 
Evidence,  16. 
Judgment  Creditor,  1. 
Recobding  Act,  1,  2,  8. 


COPY. 

Bee  Redemption  from  Execution 
Sale. 


CORPORATE  EXECUTION  OP 
CONTRACT. 

Bee  Corporation,  1  to  6. 


CORPORATE  LIABILITY. 

Bee  Evidence,  8  to  12. 

Stock  Certificate,  2,  8,  i. 


CORPORATE  PROPERTY. 

Bee  Legacy,  1,  2. 

Trusts  and  Trustees,  7. 


CORPORATION. 

1.  If  a  committee  of  three  directors 
has  discretionary  power  for  the 
execution  and  delivery  of  a  lease 
of  the  corporate  property,  two  of 
the  members  may  seal  it  with  the 
corporate  seal,  where  the  third  is 
absent,  but  hais  approved  its  terms 
and  concurred  with  the  others  in 
directing  its  engrossment  for  exe- 
cution. Bo  heldy  one  of  the  mem- 
bers executing  bein^  president  ot 
the  corporation  and  custodian  of 
its  seal  PretiderU  of  Union  Bridge 
Co,  V.  Troy  and  Laneingburgh  H. 
RCo.  240 

2.  And  the  signature  of  the  two 
members  and  sealing  by  them  is 
sufficient  execution.  Id. 

8.  And,  it  seems,  the  corporate  sea! 
being  properly  affixed,  no  signa 


5/6 


IBTDEX. 


ture  was  neeessary  to  the  Talid 
zecution  of  the  corporate  lease.  Jd, 

4.  Where  the  resolution  appointing 
the  commitlee  provide^i  for  a  lease 
for  a  certain  term  of  years,  and  the 
lease,  as  e^recuted,  was  for  an  in- 
definite time,  keld,  that  the  com- 
pany afterward  ratified  tlie  lease, 
as  executed,  by  suffering  the  les- 
see to  act  upon  it  to  its  damage, 
by  the  receipt  of  rent  and  other 
acts  recognizing  its  existence.   Id. 

6.  A  contract  made  by  a  corporation 
in  violation  of  the  terms  of  its 
charter  is  ulira  tires,  and  void  as 
against  public  policy.  Id. 

8.  Corporations  may  invoke  the  aid 
of  the  court  to  relieve  them  from 
their  illegal  contracts  in  like  man- 
ner as  individuals.  Id, 

7.  In  ^neral,  where  parties  con- 
tractmg  illegally  are  tn  pari  deUe- 
to,  courts  of  equity  will  not  inter- 
fere to  grant  relief  to  either.  But 
where  the  agreement  is  against 
public  policy,  the  fact  that  the  re- 
lief is  asked  bj  a  party  who  is  par- 
Ue&p»  erimints  is  not,  in  equity, 
material,  because  the  public  inte- 
rest requires  th^  relief  should  be 
given,  and  it  is  given,  to  the  pub- 
lic through  the  party.  Id. 

8.  Accordingly  held^  that  a  contracts 
e.  g.y  a  lease  made  by  a  railroaa 
company  for  the  purpose  of  ex- 
tending its  roud  beyond  the  Urm^ 
nu$  fixed  by  its  charter^  was  ultra 
wre*,  and  void  as  against  public 
policy,  and  should  be  set  aside  by 
the  courts  on  the  application  of 
one  of  the  parties.  Id, 

9.  But,  hdd,  the  court  would  not 
relieve  the  parties  further  than 
the  public  interest  required,  and, 
therefore,  that  no  recovery  could 
be  permitted  for  the  use  of  the  pro- 
perty leased,  previous  to  its  being 
declared  invalid.  Id, 

10.  An  agreement  made  by  one  of 
the  trustees  of  a  corporation  that 
if  A.  will  obtain  tm  appropriation 
for  it  from  the  legislature  he  shall 
receive  whatever  amount  may  be 
appropriated  in  excess  of  a  certain 
sum,  was  subsequently  ratified  by 


the  board  of  trustees,  who  were 
cognizant  of  the  agreement,  by  the 
appropriation  of  the  excess  over 
the  sum  named  in  the  payment  of 
A.,  after  he  had  obtained  the  legis- 
lative appropriati(m  and  tbe  pay- 
ment of  the  moneys  to  A.  purni- 
ant  to  tlie  resolution, — HMd,  that 
these  acts  were  such  an  abuse  of 
powers  of  the  corporation  as  to 
constitute  sufficient  cause  for  its 
dissolution.  People  v.  Dupens^rry 
and  HotpiUd  Society,  dbe,  d(M 

11.  An  answer  to  a  complaint  aakin«: 
such  relief  and  alleging  the  above 
facts,  which  does  not  deny  them, 
but  sets  up  merely  that  the  trus- 
tees acted  upon  the  advice  of  their 
counsel  in  making  tlie  payment, 
and  that  the  board  of  trustees  has 
been  changed  since  the  passage  cif 
the  resolution  by  the  election  of 
new  members,  and  that  the  present 
board  is  competent  to  manage  the 
afifairs  of  the  corporation,  is  frivol- 
ous. Id. 

12.  The  act  of  1865  (chap.  86^  which 
authorizes  incorporations  lor  **  so> 
<2iftl»  ^mnastic,  esthetic,  musical, 
yachtmg,  hunting,  fishing,  batting 
or  lawful  sporting  purposes,"  does 
not  allow  incorporations  for  the 
purpose  of  instituting  actions  to 
recover  penalties  for  violations  of 
the  game  laws.  Ancient  Ci^f  Sports- 
ma^$  Club  V.  mUer,  4tS 

18.  Bo  far  as  a  certificate  of  incor- 
poration under  the  act  expresses 
such  an  object,  it  is  unauthorized 
and  void.  Id. 

14.  The  authority  given  to  the  cor- 
poration bv  the  act,  to  sue  and  be 
sued,  is  subject  to  the  qaalificaticm 
that  it  is  in  relation  to  some  matr 
ter  within  the  scope  of  the  statute 
and  le^timate  purpose  of  the  or- 
ganization. Id, 

15.  The  statute  (chap.  721,  L.  1871), 
under  which  certain  penalties  maj 
be  recovered  by  any  person  in  h» 
own  name,  &c.,  does  not  confer 
the  power  to  prosecute  for  them 
upon  cor|)orations.  Id. 

See    AORICTTLTURAL  SOCTORT. 
EVIDENCB,  8  to  12. 
ItBOACT,  1,  2. 
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See   MA.8TER  AND  SERVANT,  1,  2. 

Paktnerbhip,  8,  9. 
Stock  Certifcate,  1  to  5. 
Trusts  and  Trustees,  7. 


COSTS. 

1.  In  a  difficult  and  extraordinary 
case,  after  issue  and  •  before  trial, 
it  having  been  twice  on  the  calen- 
dar and  prepared  by  defendant  for 
trial,  an  order  whs  entered,  on 
motion  of  plaintiff,  discontinuing, 
''  on  payment  of  defendant's  costs 
to  be  taxed,  and  of  an  extra  allow- 
ance herein  which  mav  hereafter 
be  made  or  granted  to  defendant.'* 
IfbUomv.  Van  Wagner,  809 

3.  Hdd^  that  defendant  was  entitled 
tojud^ent  and  an  extra  allow- 
ance, m  addition  to  taxable  costs, 
under  section  309  of  the  Code.   Id, 

3.  Held^  also,  that  there  was  a  *' re- 
covery of  Judgment "  by  defend- 
ant, within  the  meaning  of  section 
803  of  the  Code.  Id, 

4.  It  seems  a  recovery  of  judgment 
is  not  necessarily  a  condition  pre- 
cedent to  allowance  of  costs.     Id, 

See  Practicb,  1,  2,  8. 


COUNTEIt-CLADL 

See  Lease,  8,  9. 
Pleading,  1. 


COUNTY  JUDGE. 
Su  Jubibdiction,  1,  2,  8. 


COVENANTS. 

See  Lease,  4  to  8. 
Rbceivbb,  1  to  7. 


CREDIT. 


See  Account,  1. 

Evidence,  20  to  27. 

Lansing — Vol.  VII. 


CREDITOR. 

See  Executors  and  ADaoKifiTRA- 

TORS,  18  to  23. 
Judgment  Creditor. 
Redemption  from  EzBomoN 

Sale. 


CREDITOR'S  BILL. 

See  Evidence,  16. 

Executors    and   Administba- 

TORS,  18  to  23. 
Exempt  Property,  1. 
Judgment  Creditor,  I. 


CRIMINAL  LAW. 


See  Larceny,  1  to  6. 


CRIMINAL  TRLAJi. 


500  Larceny,  1  to  6. 


CUSTOM. 

See  Agricultural  Society,  6. 
Evidence,  26. 


DAMAGES. 

1.  In  an  action  of  trespass  for  dam- 
age done  by  cattle,  with  a  claim 
for  taking  the  cattle  from  plain- 
tiff's possession  atler  he  had  them 
in  custody,  as  permitted  by  chapter 
489,  Laws  of  1862,— ifeW,  error  to 
charge  that  the  jury  might  allow 
as  damages  (if  they  found  for  the 
plaintiff),  besides  the  injurv  to 
crops,  &c.,  fifty  cents  per  heaa  for 
the  animals  retaken.  Hiekok  v. 
Thurtiin,  421 

2.  The  statute  allows  the  sum  pro- 
vided for  therein  as  compensation 
for  the  takine  and  also  for  pursu- 
ing the  remedy  under  it.  Id, 

8.  The  right  to  the  penalty  is  not 
complete  until  sale  of  the  cattle. 

Id. 
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4.  Accordingly  it  was  error  to  assume 
that  the  plaintiff  would  have  pro- 
ceeded and  the  defendant  would 
have  appeared,  &c.  Id, 

See  Husband  Ain>  Wife,  8. 
Lease,  1  to  4,  8,  9. 
Neoliqemcb,  4, 6,  7. 


DAMAGE,  PEASAirr. 
Bee  Daxaobs,  1  to  5. 


DEBTOR  AM)  CREDITOR 

See  Judgment  Gbbdztob,  1. 
EyidencS,  16. 


DECISION. 


See  PRAcncB,  8. 


DECLARATIONS. 


See  EviDENCB,  1,  2, 12,  16,  29  to  82. 


DECREE. 
See  Judgment  Creditob,  1. 

PABTFTICm,  5. 

Will,  2. 


DEED. 

Baparate  deeds  to  different  mntees, 
from  the  same  grantor,  wul  not  be 
eonstrued  togeuier  in  determining 
rights  of  the  grantees  in  relation 
to  a  common  subject-matter.  Beoo- 
ford  y.  Marquie,  249 

See  Acknowledgment,  1,  2. 

CORPOBATION,  1  to  6. 
EqUTTABLB  RSLIEr,   1,  2. 

Estoppel,  2,  8. 
EviDENCB,  8,  4,  5,  16. 
Judgment  Creditob,  1. 
Mortgage,  1. 
practice,  7. 
Recording  Act,  2,  8. 


See  Principal  and  Agent. 
Trusts  and  l^uvTBEa,!  to4 
Wat,  1  to  9. 


.DEER 


See  Qamb  Law%  L 


DEFAULT 
See  Contract,  4»  & 


DEFECTIVE  TITLE. 

Se9  MOWTGAGB  FOBBCliOSDBB,  1 IS  C 


DEFENCE. 

See  Contract  fob  Salb  or  RBiL 

Estate,  2,  S. 
Insurance,  6. 
Lease,  1,  2,  8,  9. 
Partnbrship,  12. 
Supflembntart  PBOCEBDfirea, 

«,4. 


DELIVERY. 

See  Gift,  4,  6. 

Railroad  Comfabt,  8. 
Statuib  op  Frauds,  7 


DSaCAND. 

See  ^wmkQfty  6b 
Lease,  10. 
Tenants  in  CoMifOB,  4 


DEMURRER 
See  Pabtition,  2. 

DESCRIPTION. 
See  Mortgage,  1. 
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BEVIRE. 

1.  Derise  to  tenant  for  life,  remain- 
der over  to  teslator^s  two  children; 
if  one  died  without  issue,  survivor 
to  take  the  whole.  Held,  that  each 
child  took  a  vested  remainder  in 
fee,  subject  to  be  divested  by  his 
death  without  issue.  Howell  v. 
MilU,  198 

2.  A  devise  to  testator's  son  J.  for 
life,  and,  "  if  he  leaves  no  legiti- 
mate heirs,"  then  to  testator's  son 
D.,  is,  it  KevM,  by  implication,  a 
devise  to  the  legitimate  heirs  of 
J.,  if  any.  Prindle  v.  Beveridge.  225 

3.  Heidy  also,  that  by  'Meglthnate 
heirs  "  were  meant  children  of  J. 
or  their  descendants,  and  not  the 
heirs  general  of  J.  Id, 

4.  AUo,  the  devise  being  in  1828, 
that  an  estate-tail,  determinable  on 
the  indefinite  failure  of  issue  of 
J.,  was  not  intended,  but  the  de- 
vise was  to  the  chiMren  of  J.  or 
their  descendants  living  at  the 
death  of  J.  Id, 

5.  AlsOf  that  the  devise  over  to  D. 
was  good  as  an  executory  de- 
vise. Id, 

6.  Where  a  testator  devised  his  real 
estate  and  directed  the  devisees  to 
pay  certain  legacies,  and,  without 
anV  other  bequests,  directed  all  his 
debts,  liabilities  and  funeral  ex- 
penses to  be  paid  out  of  his  per- 
sonal estate,  and  the  rest  and  resi- 
due, "  not  specifically  devised  and 
bequeathed,**  to  be  divided  among 
his  daughters  and  sons,  it  seems 
that  there  was  a  gift  of  all  the 

{)ersonal,  after  payment  of  debts, 
iabilities  and  funeral  expenses,  to 
the  children.    ScUMury  v.  Aforss. 

859 

7.  Ai  d,  held,  that  a  dh^ction  to  a 
devisee  to  pay  one  of  the  legacies 
to  the  executors,  partly  wiuiin  a 
year,  showed  a  design  to  charge 
the  estate  devised  to  him,  to  the 
relief  of  the  personalty.  Id 

8.  And  that  this  was  so  in  view  of 
other  provisions  of  the  will,  al- 
though the  testator  distinctly 
charged  an  annuity  for  hU  widow 


•     upon  real  estate  devised  to  cerUin 
other  devisees.  Id. 

9.  A  testator  gave  all  his  real  and 
personal  estate  to  his  *' trustees 
and  executors  "  named  in  his  will, 
on  condition  that  they  should  dis- 
pose of  it  as  thereinafter  directed, 
then  .made  a  devise  of  real  estate 
to  his  wife,  subject  in  part  to  a 
power  of  sale  in  his  executors,  and 
gave  her  an  annuity  for  mainte- 
nance of  herself  and  children,  pay- 
able by  his  executors  out  of  the 
rents  of  specified  real  estate,  or, 
on  deficiency  of  such  rents,  from 
the  interest  of  other  designnted 
property.  The  remaining  dispo- 
sitions of  the  will  were  in  the  form 
of  pecuniary  legacies,  and  the  resi- 
due was  not  disposed  of.  Held, 
that  the  executors  took  only  a 
power  in  trust  in  the  real  estate, 
and  the  lands  to  which  it  relateil 
descended  to  those  otherwise  enti- 
tled, subject  to  the  execution  of 
the  trust  as  a  power.  Vernon  v. 
Vernon.  49;-l 

10.  Held,  also,  that  the  trust  was 
valid  as  to  the  personal  estate.  Id. 

11.  And  that  the  residuum,  after  ful- 
fillment of  the  specific  directions 
of  the  will,  resulted  to  the  heirs 
or  next  of  kin  in  its  original  char- 
acter. Id, 

12.  Held,  also,  no  intention  to  put 
the  widow  to  her  election  appear- 
inff  from  the  expressions  ot  tho 
will,  that  her  right  of  dower  and 
distributive  share  in  the  personal 
estate  were  not  repugnant  to  th<^ 
will,  and  that  she  wn4  entitled 
thereto  in  addition  to  other  provi- 
sions for  her  benefit.  Id. 

18.  Also,  that  the  intent  to  pass  a 
life  estate  to  the  widow  in  lands 
devised  to  her  was  manifest  from 
directions  to  the  executors  to  in- 
vest the  proceeds  of  a  sale  thereof, 
which  they  were  impowered  to 
make  for  her  benefit  during  life.  M 

14.  Theidll  also  provided  that  the 
balance  of  capital  due  the  testator 
in  a  firm  of  which  he  was  mem- 
ber might  remain  with  the  surviv- 
ing partners  for  a  certain  time  at 
interest    HM^  that  the  executors 
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were  barred  during  that  time  from 
recovering  the  same,  and  that  se- 
curity could  not  he  required  by 
the  court  in  a  suit  to  which  one 
of  the  surviving  partners  was  not 
a  party.  Id, 

See  PnscHASBR  Pendente  Lite,  1, 

Executors  and  Adionistra- 
TORS,  8  to  11. 


DIRECTORY  BTATUTK 

8e0  Canal  Board,  1. 

Executors    and   ADioNiflTRA- 

T0R8,  IG. 


DISCHARGK 

8ee  AcooRD  and  Satibfactiok,  1. 
Principal  and  Agent,  1,  2. 


DISCONTINUANCE. 

See  CoflTB,  1,  2. 

Practice,  1,  3,  8. 


DISCRETION. 


See  Practice,  12. 


DISSOLUTION   OP   CORPORA- 
TION. 

See  Corporation,  10,  11. 


DISTRIBUTIVE  SHARR 
See  Devise,  12. 


DITCHES. 


See  Easement,  1  to  5. 


DIVIDENDS. 


See  Stock  Certificate,  4. 


DIVORCR 
See  AuMONT. 

DONOR  AND  DONEE 
SeeQnrr. 

DOWER 
SeeD^TiBK^  12. 


DRAFT. 


See  Notes  and  Bills,  1  to  & 


DRAIN. 
See  HiOHWATB,  1,  2. 


DURESS. 

1.  In  order  to  authorize  a  court  tn 
declare  a  wife's  conveyance  invalid 
on  the  ground  that  its  execation 
was  procured  by  duress  of  her  hoe- 
band,  the  evidence  of  dnres 
should  be  strong  and  clear.  Bed- 
ford V.  Beaford.  « 

2.  If  declarations  made  by  the  hus- 
band to  the  wife  are  relied  upon  to 
prove  such  duress,  they  should  be 
of  such  a  character  as  to  establish, 
beyond  any  question,  that  she  act- 
ed under  an  apprehension  of  per 
sonal  injury  or  grievous  wrong,  id 

8.  ffdd^  accordmely,  that  threats 
made  by  a  husband  to  his  viff 
some  time  prior  to  her  signing  a 
deed  by  which  her  inchoate  ri^t 
of  dower  was  conveyed  to  a  Uurd 
person,  that  if  she  dia  not  sioi  the 
deed  she  should  not  live  with  bin 
in  peace,  were  not  sufficient  to  in 
vahdate  her  deed.  ^ 


EASEMENT. 

1.  The  right  to  enter  upon  the  »r 
vient  estate  for  the  purpose  of  re 


I 
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pairing  a  structure  to  which  it  is 
subject  as  an  easement,  attaches 
to  the  dominant  estate.  EoberU  v. 
BoberU.  55 

2.  So  hddy  where,  by  conveyance  of 
a  part  of  a  tract  of  land,  openly 
and  visibly  benefited  by  a  ditch 
on  the  remainder,  an  easement  in 
the  ditch  passed  to  the  grantee.    Id. 

8.  It  seems,  however,  that  the  bur- 
den imposed  cannot  be  made 
greater  Uian  it  was  at  the  time  of 
ue  conveyance.  Id, 

4.  Planking  and  erections  put  up  on 
the  servient  estate  with  consent 
and  assistance  of  the  servient  own- 
er, to  prevent  escape  of  water  from 
the  ditch  upon  the  dominant  es- 
tate, will  not,  in  the  absence  of 
Sroof.  be  assumed  to  increase  the 
ow  of  water  on  to  the  servient 
estate  in  an  action  to  restrain  the 
.  servient  owner  from  removing 
them ;  nor  are  the  planks  and 
erections  presumptively  more  in- 
jurious than  the  ditch  at  the  time 
of  the  grant  Id, 

See  "Way. 


EJECTMENT. 

See  Rbdemftion  from  Exscution 
8alb,  1. 


ELECTION. 

i.  Where  the  certificate  of  inspectors 
of  election  shows  fewer  votes  can- 
vassed than  appear  by  the  poll  list 
to  have  been  cast,  and  the  proof 
is  that  two  of  th.ee  candidates 
(who  have  all  the  votes  canvassed) 
received  respectively  more  votes 
than  the  certificate  gives  them^ 
and  there  is  evidence  tending  to 
Bhow  fraud, — Ildd,  that  the  re- 
maining votes  appearing  on  the 
poll  list,  which  is  unquestioned, 
although  less  than  returned  for  the 
third  candidate,  should  not  be 
counted  for  him.  (Millbb,  P.  J., 
dissenting. )  People  ex  rei  Judean 
9,  Thaeher,  274 


3.  Accordingly  where  it  appeared,  in 
an  action  brought  to  try  the  title 
to  the  office  of  mayor,  in  the  city  of 
Albany,  that  by  the  poll  list  of  one 
of  the  voting  districts  there  were 
cast  729  votes  for  that  office ;  that 
while  tlie  votes  were  being  counted 
the  gas-light  went  out,  and  on 
counting  the  ballots,  after  it  had 
been  relighted,  it  was  found  that 
there  were  only  652  ballots  for  may- 
or, of  which  460  were  for  T.  and 
the  balance  for  two  other  candi- 
dates, and  the  inspectors  made 
their  return  according  to  this  count , 
and  it  was  also  shown  by  oral  proof 
that  884  voters  had  voted  for  the 
candidates,  other  than  T., — Held^ 
that  it  was  error  to  charge  the  juiy 
that  the  number  of  votes  proved  to 
have  been  cast  for  the  candidates, 
other  than  T.,  should  be  deducted 
froq^  the  larger  number  of  votes 
cast  at  the  poll,  and  not  from  the 
smaller  number  of  votes  can- 
vassed. Id. 


8.  The  court  might,  U  ee&ma,  if  there 
were  evidence  on  the  subject,  have 
submitted  to  the  juiy  the  question, 
whether  the  seventy-seven  votes 
were  cast  for  T.  ;  and  instructed 
them  that,  if  they  found  they  were, 
they  should  deduct  the  number 
found  to  have  been  given  for  the 
other  candidates  from  the  whole 
nnmber  of  votes  cast.  (Per 
Paakbb,  J.)  Id. 

4  Held,  also,  that  the  return  might 
be  rejected,  without  respect  to  the 
question  whether  the  inspectors 
had  been  concerned  in  the  fraud. 

Id. 


5.  And  accordingly,  if,  during  the 
interval  between  the  going  out  of 
the  gas  and  its  being  relighted, 
ballots  had  been  taken  from  the 
table  and  others  substituted  by 
persons  other  than  the  inspectors 
and  without  their  complicity,  and 
it  was  entirely  uncertain  to  what 
extent  this  had  been  done,  it  would 
be  sufficient  cause  for  setting  aside 
the  return ;  and  there  bein^  evi- 
dence tending  to  show  this,  it  was 
error  to  refuse  to  charge  to  this 
effect.  (Miller,  P.  J.,  dissent- 
ing.) Id. 
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Eddf  error,  also,  to  charge  that 
the  jury  must  be  convincea  ^  that 
there  was  intentional  fhiud  on  the 
part  of  the  inspectors,  and  such 
fraud  as  altered  the  result  m  order 
to  set  aside  the  return.**  Id, 


ELECTION  RETURNS. 


See  EiiBCTiov. 


JBMPLOTER  AND  EMPLOYE. 
See  Mastbib  and  Bkryast. 


ENTRIES. 

• 

See  Account,  1,  d,  8. 
Evidence,  30  to  87. 


ENTRY  OF  ORDER 


See  Practice,  9. 


EQUITABLE  ACTION. 

See  PuBCHABEB  Pendente  Lite, 
2,8. 
Statute  of  Limitations,  8. 
euccutobs  and  admini8tra- 
torb,  9,  10, 18  to  28. 


EQUITABLE  CONVERSION. 

1.  The  only  purposes  to  which  a 
power  of  sale,  to  the  executor,  con- 
tained in  a  will  could  be  applicable, 
being  the  payment  of  debts  and  leg- 
acies and  to  carry  into  effect  a  de- 
yise  to  him  of  the  real  estate  in 
trust,  the  doctrine  o^  equitable  con- 
Tersion  of  the  real  into  personal  is 
not  applicable  where  the  personal 
estate  is  sufficient  for  the  payment 
of  the  debts,  &c.,  and  the  devise 
has  been  declared  inyalid.  The 
rule  ceesante  ratione  legie  ceseat  ipea 
lex  applies  in  such  case.  McOarty 
T.  Terry,  286 


2.  TteeefM  there  would  be  nocqsita- 
ble  oonyeraion  in  such  case,  eren 
if  the  executor  were  eUreeied  to 
sell  the  real  estate.  M. 

See  ExscuTOBs  and  Axucxiiibtea- 

T0B6,  21,  22. 


EQUITABLE  DEFENCE. 

See  ExBCUTOBs  and  Ajdminibtra- 
TOBa,7. 
Pleading,  1. 


EQUITABLE  OWNEHSHIP. 
See  Insurance^  1. 

EQUITABLE  PROOF. 
See  Etzdbnce,  4. 

EQUITABLE  RELIEF. 

1.  There  is,  it  seems,  no  superior 
equity  in  favor  of  a  grantor,  whose 
deed  is  voidable  for  duress,  a^nst 
the  purchaser  for  value,  without 
notice.    J^estford  v.  J^esfonL        6 

2.  A  legal  title  of  one  who  takes 
without  notice  of  a  prior  equity, 
must,  it  seems,  previul  over  sodi 
equity.  Id, 

8.  A  right  to  use  the  waters  of  a 
well,  as  owner  of  iaild  on  which 
it  stands,  must  be  asserted  at  law ; 
but  where  it  is  sought  to  restrain 
hiterferenoe  with  the  ei\}ovment  of 
an  easement  to  use  a  well  on  an- 
other's land,  the  action  is  equitable. 
AppUgcUe  v.  Maree,  59 

See  Corporation,  6  to  16. 

Executors  and  AmcnHBifSA- 

TORS,  9,  10. 

Practice,  12. 

Purchaser  Pendente  Lrs,  1, 

2,8. 
Statutes  of  Limitatiqv,  1,  8» 

3. 
Trade-mark,  6. 
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SSTATS-TAIL. 
Bee  Dkyihb,  4. 


ESTOPPEL, 

1.  A  recital  in  a  mortgage  that  the 
premises  are  the  same  this  day 
coiiTeyed  by  the  mortgagee  to  the 
mortgagor  estops  the  mortgagee, 
it  aeariM,  and  his  heirs  from  denying 
the  conveyance  of  the  premises. 
Corey  v.  MaUheweon,  80 

%  Taking  a  quitclaim  deed  from  one, 
claiming  as  tenant  for  life  under 
a  will,  does  not  estop  the  grantee, 
or  ills  assigns,  from  disputing  the 
title  of  those  claiming  as  remuin- 
der-men  after  the  decease  of  the 
tenant  for  life.    Prindle  t.  Beve- 

225 


rity  for  a  loaa,  and  without  regard 
to  the  question  whether  it  was 
given  through  fraud  or  mis^takc 
BratDTiY.  Clifford. 


Z.  Nor  does  a  reference  to  the  will, 
by  the  deed,  for  a  description  of 
the  premises.  Id, 

See  Corporation,  4. 
Notes  and  Bills,  8. 
Partnsrship,  6,  7. 


EVICTION. 


See  Leasb,  1  to  10. 


EVIDENCE. 

1.  Where  the  answer  averred  that 
the  note  in  auit  had  been  ob- 
tained through  conspiracy  to  ex- 
tort money,  of  which  the  plaintiff 
had  knowledge, — Ueldy  that  there 
was  no  charge  that  plaintifiF  had 
been  concerned  in  the  conspiracy, 
and  the  declarations  of  the  con- 
spirators were  not  evidence  against 
him.    Oebom  v.  BfMnne,  44 

2.  Declarations  of  a  former  holder 
of  a  note  are  not  competent  evi- 
dence agamst  any  person  deriving 
title  from  him.  Id. 

8.  It  is  competent  in  equity  to  prove 
by  parol  that  a  deed,  absolute  on 
ito  &oe»  was  intended  as  a  secu- 


h 


4.  On  the  trial  of  a  feigned  issue  to 
determine  if  an  absolute  deed  w  s 
intended  as  a  mortgage,  the  ruh  s 
in  equity  govern  the  admission  of 
evidence.  Id, 

5.  Whether  a  deed  absolute  was  in- 
tended as  a  mortgage  is  a  mixed 
question  of  law  and  fact.  Id. 

6.  If  the  county  judge  issues  an  at- 
tachment for  disobedience  to  his 
order  under  §  294,  it  is  presumed 
to  have  been  issued  on  proper 
proof  of  the  fact    MiUfir  v.  Adams. 

131 

7.  And  in  an  action  of  false  imprison- 
ment upon  arrest  under  such  an 
attachment,  where  tbe  county 
judge  testified  that  he  could  not 
remember  the  nature  of  the  proof 
but  thought  proper  proof  had  been 
made, — lleld^  tliat  the  onus  re- 
mained with  the  plaintiff  to  prove 
the  negative.  Id. 

8.  A  Judgment  against  a  corporation 
is  evidence  of  its  indebtedneas  in 
an  action  to  enforce  the  corporate 
liability  against  a  stockholder. 
naU  V.  Siegd.  206 

9.  AUen  v.  WhiU  (57  Barb.,  504)  re- 
affirmed. Id, 

10.  The  trustees  of  a  corporation  for 
social  and  recreative  purposes, 
under  the  act  of  1865,  chap.  868, 
are  liable  for  its  debts  aa  therein 
provided  (§  7),  upon  condition  that 
a  suit  to  enforce  such  liability  shall 
be  brought  within  a  year.         Id. 

11.  Accordingly  hM^  that  a  judg- 
ment recovered  against  the  corpo- 
ration, withm  a  year  fn>m  tbe 
time  when  the  debt  (payable  within 
a  year  frx)m  the  time  when  it  had 
been  contracted)  had  become  due 
and  payable,  was  not  evidence  of  a 
stockholder's  liability  in  an  action 
brought  against  him  after  the  year 
had  expired.  Id. 

12.  The  place  of  birth  cannot  be 
proved  by  hearsay,  e.  y.,  by  decla- 
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rations  of  parents,  althongh,  it 
seems,  pedigree  may  be.  McCarty 
V.  2'erry,  236 

18.  The  purpose  of  a  "vrritten  agree- 
ment is  to  record,  with  precision, 
the  mutual  understanding  of  the 
parties.  Wlien  the  terms  of  it  are 
free  from  ambiguity,  everything 
dehors  the  wriiing  is  excluded,  and 
all  matters  of  negotiation  and  dis- 
cussion on  the  subject  are  merged 
in  the  instrument.  Clark  v.  New 
York  Life  Insurance  and  Trust  Co. 

322 

14.  Unless  there  be  such  an  ambigu- 
ity in  the  terms  of  the  contract  as 
to  require  extrinsic  evidence  to  re- 
move or  explain  it,  such  evidence 
is  inadmissible,  or,  if  admitted, 
does  not  control  the  construction 
of  the  agreement.  Jd. 

15.  Accordingly,  where  an  agree- 
ment recited  thai  the  contracting 
parties  were,  respectively,  ownere 
of  lots  on  the  northerly  and  south- 
erly sides  of  Twenty-second  street, 
between  Fourth  avenue  and 
Broadway,  and  made  certain 
agreements  respecting  '*the  lots 

fronting  said  sireeiy— Held,  the 
plain  intent  of  the  parties  was  to 
include  in  the  agreement  all  their 
property  on  Twenty-second  street, 
between  Broadway  and  Fourth 
avenue  ;  and  that  a  map  shown  to 
have  been  before  the  parties  at  the 
execution  of  the  agreement,  upon 
which  certain  of  the  lots  lying  on 
the  comer  of  Broadway  and 
Fourth  avenue  were  laid  down  as 
fronting  on  Broadway,  could  not 
control  or  interfere  with  this  in- 
tention. Id 


16.  The  declarations  of  a  grantor, 
made  after  the  conveyance,  are  not 
evidence  to  charge  the  grantee 
with  a  fraudulent  intent  in  tnking 
the  conveyance.     Orr  v.  GUmore. 

845 

17.  The  recital,  in  a  sheriff  *s  deed  of 
real  property  sold  under  execu- 
tion, of  the  issuing  A  the  execu- 
tion, is  not,  it  seems,  sufficient 
proof  of  tliat  fact  in  favor  of  the 
purchaser.  Philltpsv,  Schiffer.  847 


18.  But  where  the  sheriff  also  testi- 
fied that  the  writ  was  issued  and 
delivered  to  him,  and  that  he 
made  the  sale  under  it,  and  pro- 
duced his  register,  in  which  offi 
cial  entries  had  been  made  by  him 
of  the  issuing  of  the  writ  cot  em- 
poraneously  with  its  issucL  som« 
forty  years  previously,  ana  there 
had  been  uninterrupted  occupa- 
tion under  his  deed  for  nearly  Ui( 
same  time, — Held,  the  proof  waf 
sufficient  to  sustain  a  finding  of 
the  issuing  of  the  writ  Id, 

19.  Parol  evidence  that  one  of  two 
joint  makers  of  a  note  si^ed  na 
surety  is  not  competent.  Camphffl 
V.  Tata.  370 

20.  Books  of  original  entry,  and  also 
books  of  entries  transcribed  from 
lost  books  of  oridnal  entry,  are 
admissible  in  evidence  as  memo- 
randa of  witnesses  who  testify  to 
delivery  of  the  items  of  the  ac- 
count.   Qreen  v.  Dufbrow,         381 

21.  A  bill  of  items,  proved  to  have 
been  copied  from  the  entries.  Is 
admissible,  at  least,  to  show  what 
charges  were  actually  made.      Id, 

22.  Charges  in  books  and  accounts, 
proved  by  the  plaintiff  and  Ids 
clerks,  are  competent,  although 
other  items  in  the  same  account 
are  not  proved.  Id. 

28.  The  plaintiff  proved  a  book  ac- 
count charged  aeainst  A.,  but  the 
credit  was  intended  to  be  given  to 
B.,  and  the  charge  so  made  at  his 
request  and  for  his  convenience. 
Hdd,  that  the  undertaking  of  B. 
was  not  collateral,  but  the  credit 
was  wholly  to  him.  Id 

24  Held,  also,  in  an  action  on  the 
account  against  B.,  that  the  plain- 
tiff might  prove  that  A.  had  no 
property,  as  bearing  upon  the  im- 
probability that  plaintiff  would 
give  him  credit  for  any  lam 
amount.  id, 

25.  The  contents  of  a  letter  from 
plaintiff  to  A,,  applying  for  pay- 
ment of  the  account,  which  ap- 
peared from  A.'s  cross-examina- 
ti<m  to  have  been  received,  and  as 
to  whidi  he  then  swore  he  didnot 
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know  where  it  was,  but  thought  it 
had  been  destroyed, — Hdd,  admis- 
sible on  re-direct  examination.  Id, 

B6.  Heidy  also,  that  testimony  to 
sliow  that  B.  bad  paid  A.'s  similar 
debts  was  proper  on  the  question 
of  A.'s  agency  in  contracting  the 
account.  Id, 

27.  And  that  plain tiff^s  custom  as  to 
charging  interest,  communicated 
to  B.,  and  on  which  he  had  acted, 
was  also  admissible.  Id. 

28.  But  hddy  also — the  demand  be- 
ing almost  outlawed  and  disputed, 
the  circumstances  peculiar,  and 
the  evidence  failing  to  fix  the  time 
when  the  custom  was  communi- 
cated to  B.,  or  in  what  manner  he 
had  conformed  to  the  custom,  or 
how  tlie  accoimt  was  made  up, 
with  regard  to  charges  for  interest 
— thut  interest,  before  the  suit, 
was  improperly  allowed.  Id. 

29.  In  an  action  upon  the  warranty 
of  a  chattel,  brouglit  by  an  as- 
signee, whose  assignment  in  writ- 
ins^  expressed  a  consideration  '*  for 
vjuue  received,"  /wW,  that  evi- 
dence of  tlie  actual  amount  paid 
on  the  assignment  was  properly 
excluded.    Uhapin  v.  Hollutter.  456 

80.  And  it  was  not  error  to  disallow 
a  cross-examination  of  the  as- 
signor, as  to  such  amount,  although 
he  had  given  testimony  as  to  the 
value  of  the  chattel  as  warranted, 
there  being  no  abuse  of  discretion 
in  excluding  it.  Id. 

81.  Held,  also,  that  an  objection  was 
properly  sustained  to  the  cross- 
examination  of  the  assignor  re- 
specting his  conversation  with  the 
warrantor  directly  after  comple- 
tion of  the  sale  with  warranty, 
the  materiality  of  the  testimony 
not  appearing.  Id. 

82.  Nor  was  it  proper  to  show  a 
conversation  between  the  assignor 
and  assignee,  prior  to  the  sale,  as 
to  the  actual  value  of  the  chattel, 
as  tending  either  to  show  that 
there  was  no  warranty,  or  that  he 
did  not  rely  upon  one.  Id. 

Lassing — ^VoL.  VIL         74 


See  Action,  1,  2. 

Agricultural  Society,  6,  7. 

Attachment,  2. 

Consideration,  3. 

Contract  for  Sale  of  Real 
Estate,  7. 

DuRESS,  2,  3. 

Easement,  4. 

Election  2  to  6. 

Executors  and   Administra- 
tors, 4,  15,  16. 
,  Highways,  2. 

Husband  and  Wife,  1. 

Larceny,  1  to  6. 

Married  Women,  4,  6. 

Partnership,  6,  7. 

Prescription,  1. 
^  Principal  and  Agent,  2. 

Railroad  Company,  2, 8. 

Rkdemption  from  ExECUTIOir 
Sale. 

Sheriff,  8. 

Statute  of  Frauds,  3. 

Surrogate,  1,  2. 

Tenants  in  Common,  4  to  7. 

Trusts  and  Trustees,  4. 

Villages,  4,  5. 

Way,  5. 


EXCEPTION. 


See  Practice,  11. 
Way,  1  to  4. 


EXECUTION. 

See  Evidence,  17,  18. 
Exempt  Property. 
Qame  Laws,  1. 
Redemption  from  Executiok 

Sale. 
Sheriff,  6,  7. 
Supplementary  Pbocsedinos. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Where  the  will  directs  the  execu- 
tors and  trustees  to  apply,  out  of 
the  general  income  of  the  estate, 
a  sufficient  sum  to  educate  certain 
minors  so  long  as  industrious,  &c. , 
and  until  a  certain  age,  the  trustees 
should  determine  what  sum  they 
will  pay  annually;  and  invest  a 
principal  sum,  out  of  the  estate, 
sufacient   to  yield  such  sum  at 
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interest,  after  satisfying  commis- 
sions, debts  and  funeraTezpenses. 
Ptlrie  V.  Petrie.  90 

3.  A  legacy  for  education,  like  one 
for  maintenance,  is  to  be  prefer- 
red to  general  legacies;  and  in 
case  of  doubt  as  to  a  sufficiency 
of  assets  to  provide  for  sucli  leg- 
acy, the  legatee  has  a  right  to  an 
accounting  and  to  compel  the  in- 
vestment of  a  sufficient  sum  to 
answer  the  purposes  of  tbe  be- 
quest Id. 

S.  The  assets  of  an  estate  can  only 
be  recovered  by  the  personal  rep- 
resentative of  the  deceased;  a 
leiratce  under  a  will,  as  such,  has 
uo  power  to  collect  assets  of  the 
estate  from  a  deceased  executor's 
representatives,  nor  to  restrain  the 
executor,  when  solvent,  from  ap- 
plying the  funds  of  the  estate  to 
fictitious  or  outlawed  claims.    I(L 

4.  One  claiming  to  restrain  an  execu- 
tor from  making  such  payments 
must  show  the  executor's  insol- 
vency ;  his  ignorance  on  the  sub- 
ject will  not  throw  the  ontis  on  the 
executor.  Id. 

5.  An  executor,  having  in  his  hands 
funds  sufficient  to  pay  jud^ents 
rendered  against  testator  m  his 
lifetime  and  applicable  to  their 
payment,  suffered  testator's  real 
estate  to  be  sold  under  execution 
issued  ui)on  the  judgments,  and 
became  the  purchaser  in  his  own 
name  at  the  sale.  PrindU  v.  Beve- 
ridge.  225 

6.  Hdd,  that  the  purchase  was  fhiud- 
ulent  as  against  the  devisee  of  the 
real  estate  and  tho^e  claiming 
under  him,  and  that  the  executor 
and  his  assigns  held  only  as  trus- 
tees for  them.  Id. 

7.  BiBld^  also^  that  a  grantee  of  the 
devisee  might  set  up  this  fraud  as 
an  equitable  defence  in  an  action 
brought  to  recover  the  real  estate 
by  one  claiming  under  the  execu- 
tor, and  avoid  the  title  equally  as 
if  he  was  proceeding  as  plaintiff 
for  that  pui^ose.  Id. 

8.  Letters  testamentary  issued  on  a 
will,  and  the  executor  received  at 


the  same  .time  those  of  •dmini*- 
tration  upon  the  estate  of  a  de- 
ceased devisee  who  had  become 
personally  liable  by  acceptance 
of  the  devise  for  a  legacv  charged 
on  the  devised  property, — lUld^ 
that  the  executor's  only  action  for 
the  legacy  was  in  equity,  and  he 
was  not  barred  by  the  six  yean>* 
limitation  at  law.  daiUbury  v. 
Morss.  859 

9.  And  whether  the  executor's  actloB 
would  in  any  case  not  be  for  the 
relief  within  section  97  of  the 
Code,  quere.  Id. 

10.  Hddy  aUo^  that  an  action  would 
lie  by  the  executor  against  the 
devisees  for  the  amount  of  the 
legacy,  the  same  having  been  re- 
covered of  him  by  the  legatee, 
and  the  judgment  assigned  to  the 
executor  s  attorney.  Id. 

11.  It  will  be  assmned,  in  favor  of  an 
administrator's  bond,  which  re- 
quires obedience  to  all  orders  "  of 
the  county  judge,**  that  no  pro- 
vision has  been  made  (Const,  art 
6,  §  ll>)  for  a  separate  surrogate  m 
the  county.    FarUy  v.  MeOmn^ 

428 

12.  The  court  wiU  take  judicial 
notice  of  the  population  of  coun- 
ties and  the  public  officers  there- 
in. Id. 

18.  The  administrator's  bond  is  not 
defective,  because  the  county  judge 
is  named  in  it,  in  counties  where 
the  judge  is  also  stirrogate.        /d 

14.  Or,  if  defective,  the  intent  being 
manifest,  the  court  will  relieve 
against  it  It  is  sufficient  if  the 
bond  conform  substantially  to  the 
statute.  Id. 

15.  In  the  absence  of  proof  it  will 
be  assumed  that  the  surrogate 
made  the  proper  examination  as 
to  the  manner  of  the  intestate's 
death;  and  this  is  so,  altboufh 
the  petition  does  not  afflrmativdy 
show  that  fact  Id. 

16.  The  statute  which  requirosthe 
surrogate  to  examine  the  ap^icant 
for  the  letters,  as  to  the  time,  ^., 
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of  death,  is  merely  directoij.  (Per 
Miller,  P.  J.  Id. 

17.  Letters  of  administration,  being 
in  due  form  and  regular  upon  their 
fiice,  confer  authority  upon  the 
administrator,  and  are  not  ques- 
tionable in  a  collateral  action.  Id, 

18.  Under  particular  circumstances 
a  creditor  of  an  estate  of  a  de- 
ceased person  may  maintain  an 
action  to  collect  his  debt  from  a 
debtor  to  the  estate.  Fither  v. 
HvJbbeU.  481 

19.  As  in  case  of  collusion  between 
debtor  and  personal  representa- 
tive, the  latter's  insolvency,  part- 
nership in  an  indebted  firm,  or  re- 
fusal to  sue.  Id, 

20.  So  where  the  executor,  whose 
estate  is  indebted,  is  administra- 
tor with  the  will  annexed  of  the 
creditor  estate,  it  is  an  exception 
to  the  general  rule  that  the  cred- 
itor must  recover  through  the  per- 
sonal representative.  Id. 

21.  Legatees  claiming  an  equitable 
conversion  of  real  estate  under 
the  will  of  another  decedeni  in 
favor  of  their  testator,  or  a  charge 
of  their  legacies,  by  their  testator, 
upcm  land  devised  to  him  by  such 
will,  the  personal  representative 
of  each  estate  being  the  same, 
may  bring  an  action  for  construc- 
tion of  the  wills,  an  accounting, 
and  payment  of  tlieir  legacies,  and 
may  join  in  <me  suit  as  creaitors 
having  claims  of  equal  degree  and 
under  like  circumstances.  Id. 

23.  The  action  seeking  to  charge  the 
equitable  personal  estate,  the  per- 
sonal representative  of  the  estate 
to  be  charged  must  be  a  party  to 
it,  and  in  his  representative  char- 
acter, it  is  not  sufficient  to  make 
him  a  party,  as  the  representative 
of  the  estate  through  which  the 
legatees  claim.  Id. 

See  AccouNTiKO,  1  to  5. 
Devise,  7,  8, 9  to  15. 

PARTNEBSmP,  4,  5. 
PlTBCHABER  PENDE:9TB  LtTS. 

Receives,  5. 

Statute  of  Limitatioh%  4, 5,  d. 


EXECUTORY  DEVISE. 


E^MPT  KIOPEBTY. 

A  soldier's  bounty  mon^  being  ex- 
empted from  executicm  and  pro- 
ceedings supplementary  thereto  by 
statute  (chap.  578  of  1864,  §  4),  the 
creditors  of  the  soldier  cannot  in- 
terfere with  it  either  in  his  hands 
or  in  the  hands  of  his  donee,  and 
he  having  given  it  to  his  wife,  and 
it  having  ^en  invested  by  her  in 
the  purchase  of  real  estate,  the 
deed  cannot  be  set  aside  at  the 
instance  of  the  husband's  credit- 
ors.    WhUnay  v.  BarreU.         106 


EXPERT. 


See  SUBBOOATB,  1. 


EXTENSION  OP  TIMK 


See  Rbgoboino  Act,  1,  2. 


EXTRA  ALLOWANCK 


See  CoflTS,  1  to  5. 


EXTORTION. 


See  Eyidencs,  1. 


EXTRINSIC  EVIDENCE. 
See  Eyidekob,  18  to  16. 

FAIR  GROUND^. 
See  AoBicuLTUBAL  SooiirFr. 


FALSE  IKPIUSONMENT. 
gg0  IBviDSsrcE,  6,  7. 
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FEDERAL  COURTS. 


See  Municipal  Cobporation,  8,  4. 


FEIGNED  ISSUE. 

See  Evidence,  4. 
Practicb,  4  to  8. 

SURKOGATBf  1. 

Will. 


FINDING. 

It  may  be  assumed,  in  order  to  sus- 
tain a  judgment  rendered  upon  the 
report  of  a  referee,  that  a  finding 
of  fact  was  sustained  by  evidence 
given  upon  the  trial,  althougli  such 
evidence  does  not  appear  in  the 
case  on  appeal.  Tryon  v.  Baker.  511 

See  Paktnership,  7,  8. 
-  Practice,  4  to  8. 
Pbbscbiption,  1. 

FIRE  INSURANCE. 

See  Insurance. 


FORECLOSURE. 

See  MORTQAGE  FORECLOaURE. 


FORGED  BILL  OR  CHECK. 
See  Notes  and  Bills,  1  to  9. 


FRAUD. 

See  Election,  1  to  7. 

Evidence,  8. 

Executors  and  Administra- 
tors, 5,  6,  7. 

Principal  and  Agent,  8. 

Supplementary  Proceedings, 
1,2. 

Will,  3. 


FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 


FRAUDULENT  INTENT. 

See  Evidence,  16. 

Judgment  Creditor,  1. 


FRAUDULENT  REPRESENTA- 
TIONS. 

See  HusRAND  and  Wife,  1, 3. 


FRIVOLOUS  ANSWER. 
See  Corporation,  11. 


GAME  LAWS. 

Where  one  offers  for  sale,  or  hw 
in  his  possession,  the  green  &in 
or  fresh  carca.ss  of  a  deer,  killed  iii 
violation  of  chap.  898,  L.  1867,  he 
is  liable  for  the  penalty,  alth  )Qgh 
his  title  and  possession  were  ac- 
quired by  purchase  at  sheriff's  sale 
on  execut-ion  against  the  property 
of  the  killer.  BelUnos  v.  J^men- 
doff.  462 

See  Corporation,  12  to  16. 


GENERAL  TERH. 


£Se0  Appeal,  1. 


GIFT. 

1.  Where  the  owner  of  personal  pro- 
perty makes  a  verbal  gift  of  it  the 
donee  acquires  a  perfect  title,  if 
he  obtains  possession  of  the  pro- 
perty before  revocation  of  the  gift 
by  the  donor,  although  it  was  not 
present  or  even  in  estte  when  the 
gift  wes  made.  (Per  Muujn,  P. 
J.)     WJvUing  v.  BarreU.  106 

2.  The  consent  of  the  donor  that  the 
donee  shall  take  the  property  as 
owner  must  be  presumed,  unless 
revoked,  until  possessson  is  ob- 
tained. Id 


INDEX. 


589 


t.  A  recognition  of  the  donee's  own- 
ersbipf  by  the  donor,  of  property 
not  present  or  in  eitse  at  the  time 
of  the  gift,  after  the  former  has 
taken  possession,  renders  the  gift 
a  pert'cet  one,  and  completely 
transfers  the  title.  Id. 

4.  Where  the  owner  of  two  heifers 
(at  her  residence  on  the  premises 
where  the  heifers  were)  told  the 
plaintiff,  her  daughter,  that  she 
might  have  whichever  one  of  them 
she  wanted,  the  cattle  not  being 
present,  the  plaintiff  not  living 
with  her  mother  and  no  other  pos- 
session or  delivery  made, — Rdd^ 
that  there  was  no  delivery  or  ac- 
ceptance constituting  a  valid  gift. 
Bnnk  v.  QouJd.  425 

6.  Nor  was  the  intended  gift  render- 
ed valid  by  the  subsequent  joint 
occupation  and  management  of  a 
larm  upon  which  the  cattle  were 
pastured  with  other  stock  for  their 
common  benefit  Id, 


GOODS  BOLD. 


8u  Account,  1,  2,  8. 


GRAND  LARCENY. 
Bee  Labcekt,  1  to  6. 


GRANTOR  AND  GRANTEE. 

See  JuDOMEirr  Creditor,  1. 
Evidence,  16, 17,  18. 
Sheriff,  6,  7. 
Trusts  and  Trustees,  1  to  4. 


HARBORS. 


See  Municipal  Cobx*obation,  1  to  5. 


HIGHWAY  COMMISSIONERS. 
Bee  HiQHWATS.     • 

YlLLAQES,  8,  4,  5. 


HIGHWAYS. 

1.  Commissioners  of  highways 
changed  the  course  of  a  sluiceway 
crossing  and  draining  a  highway, 
and  threw  the  water  upon  the  de- 
fendant's land.  The  defendant  ob- 
structed the  sluice  and  was  sued 
for  a  penalty,  lleld^  that  if  the 
effect  of  the  change  was  to  destroy 
his  cultivated  fields,  the  defendant 
might  peaceably  abate  the  sluice  in 
that  manner  as  a  nuisance.  Thomp- 
son V.  AUen.  450 

2.  The  plaintiff's  remedy  was  not 
confined  to  an  action  against  the 
commissioners  for  improper,  ma- 
licious, (fee,  acts,  but  he  might 
prove  such  injuries  in  defence  to 
the  action.  Id. 

See  Villages,  1  to  6. 


HOLLAND  GIN. 


^  Trade-mark,  2. 


HOMESTEAD  EXEMPTION 
ACT. 

See  Redemption  from  Execution 
Sale,  14 


HUSBAND  AND  WIPE. 

1.  The  plaintiff  was  induced  by 
fraudulent  representations  to  make 
a  contract  to  exchange  his  land 
for  other  land,  and  a  mortgage,  of 
little  value  compared  with  amount 
secured,  at  its  face.  On  the  day 
for  consummating  the  contract  it 
appeared  that  the  wife  of  the  de- 
frauder  held  the  mortgage  as  as- 
signee, though  evidence  was  given 
to  show  that  she  held  it  for  her 
husband's  benefit.  The  wife  was 
present  and  the  plaintiff's  deed 
was  made,  by  her  suggestion,  to 
her.  She  executed  the  assign- 
ment, Joined  in  her  husband's  con- 
veyance, and  the  plaintiff  gave 
notes  to  her  order  for  interest  due 
on  liens  on  the  land  conveyed  to 
her  by  him.    HM^  that  the  evi- 
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dence  warranted  a  y^nrdict  against 
tlie  wife  for  damages  as  an  active 
party  to  the  fraud.  VanTieman  v. 
Ihmin.  181 

d.  A  tendei  of  reconveyance  to  tho 
plaintiff,  without  offer  of  the  notes, 
hddj  not  a  rescission  of  the  con- 
tract, although  made  after  receipt 
•f  a  letter  from  > plaintiff  reciting 
the  fraud  and  proposing,  in  general 
terms,  a  settlement  &ich  a  letter 
was  not  an  overture  for  rescission 
of  the  contract  Id, 

3L  Held,  further,  that  the  wife  was 
liable  in  damages  under  the  rule 
that  the  representations  of  an 
agent  are,  in  law,  those  of  tlie 
principal.  Id. 

Bee  ACKNOWLEDOMBNT,  12. 

Dtnases,  1^,  8. 
Married  Womek. 
Pabtitiok,  7,  8. 


raposmoN  ON  court. 

See  SUTFLBUENTARY  pROCXEDIHQfi, 

1,2. 


INCAPACITY. 
See  SuRROOATB,  1, 2. 


mPANT 


ILLEGAL  ALLOWANCE, 


^    „      _         -^  ^  See  Ei^urr  ABLE  Relief,  3, 

Bee  Nhw  Yobb  Citt  akd  County,  Exectttors  and   Ad 


See  Partitiok,  fi. 


INJUNCTION. 

An  injunction  will  not  issue  to  re- 
strain the  disbursement  of  the 
plaintiff  *s  portion  of  a  tax.  tomeK 
mterest  on  town  railmad  bon«U 
issued  without  authority,  where 
the  commissioners  holding  the  tat 
are  abundantly  able  to  answer  for 
its  loss.    KiWoume  y.  ASyn.    S53 


5. 


ILLEGAL  CONTRACT. 

See  CoinsACT,  1,  2.  8. 
Corporation,  o  to  12. 

SHBRIIfF,  5. 


IMPLIED  ASSENT. 


See  AGKNOWLEDOmBNT,  2. 


OfPLlKD  COVENANTS. 
See  Lbasb,  4  to  8. 


IBCPLIED  (^LIGATION. 
See  NteuotoTOB,  8. 


Exectttors  and   Administ&a- 

TORS,  4. 

Prescription,  1. 
Trade-scare,  0. 


INQUIRY. 

See  Mortgaob,  1. 


INSPECTORS  OP  ELECTIO!*. 
See  Elbotion,  1  to  7. 


mSURANCB. 

1.  One  who  has  a  contract  foif  the 
purchase  of  a  mortgage,  the  pur- 
chase-money being  payable  by  in- 
stallments, and  who  has  made  part 
payment  under  the  contract,  is;  in 
equity^  the  owner  of  the  mortgage, 
and  nis  ipsurable  interest  in  tlie 
property  covered  by  it  is  the  fiiH 
amount  due  and  to  become  due 


INDEX. 
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hereupon.    SiDeelaor  Fire  Im,  Co. 
T.  Boyal  Inwranee  Co,  188 

A.  An  agent  for  plaintiff,  an  insur- 
ance company,  haying  made  an 
insurance  upon  property,  was  di- 
rected by  his  principal  to  cancel 
the  policy.  He  did  not  do  so,  but 
applied  to  the  agents  oi  defendant 
for  reinsurance  upon  the  risk, 
which  they  refused,  but  consented 
to  insure  the  interest  of  the  owner 
in  the  property  for  the  amount  in- 
sured by  plaintiff.  The  policy  is- 
sued by  defendant  to  the  owner 
was  never  delivered  to  her,  but  re- 
mained in  tbe  possession  of  plain- 
tiff's agent  at  the  time  t  he  property 
was  burned.  After  the  fire  the 
owner  paid  tJie  premium  due  to 
defendant  and  assigned  the  policy 
to  the  plaintiff.  The  conditions 
of  the  policy  required  that  in  case 
of  other  insurance  the  defendant 
should  pay  pro  rata,  Hdd^  that 
defendant  was  not  liable  to  plain- 
tiff as  reinsurer  of  the  risk,  but 
that  plaintiff,  as  assignee  of  the 
owner,  could  recover  a  part  of  the 
insurance  made  by  the  defendant, 
proportionate  to  the  amount  of  in- 
surance upon  the  property.       Id, 

&  Whether,  if  the  plaintiff  had  pur- 
chased the  policy  of  defenaant 
from  the  insured,  not  being  liable 
upon  the  policies  issned  by  it,  tJy 
purchase  would  have  been  valia, 
quere,    (Per  Mullin,  J.)  Id, 

4.  A  ratification  by  the  insured  of 
the  act  of  her  agent  in  making  the 
insurance  is  sufficient  if  made  af- 
ter a  loss  has  occurred.  Id, 

6.  A  policy  of  insurance  provided 
that  an  application  or  survey,  if 
Beferred  to  therein,  should  be  con- 
sidered part  of  the  a^ement  and 
a  warranty.  The  insured  sued 
for  the  insurance,  after  loss  had 
occurred,  and  asked  to  have  the 
policy  conformed  in  a  single  par- 
ticular to  the  application,  which 
was  not  so  referred  to,  and  the 
agreement  of  which  it  was  the  ba- 
sis, on  showing  mistake,  &c.,  in 
that  particular.  Held,  that  the  ap- 
plication was  not  to  be  regarded 
a0  embodied  in  the  policy,  nirther 
Ubh  necessaiy  to  correct  the  mis- 


take,   &c.     Weed  ▼.   Seheneetady 
Ins.  Co.  452 

6.  To  avail  himself  of  a  defence  that 
the  application  and  survey  were 
part  of  the  policy  and  a  warranty, 
the  defendant  must  set  up  the  de- 
fence in  his  answer,  it  is  not 
enough  that  the  application  is 
proved  on  the  trial.  Id, 


INSURANCE  POLICY. 
See  Insurance,  5,  6. 

INTELLIGENCE. 
See  Will,  1,  2. 

INTENTION. 
See  Eyidbncb,  15. 

INTEREST. 

See  Eyidbncb,  26,  27. 

Tenants  in  Common,  (L 


INTERLOCUTORY  ORDER 
See  Alimont,  1,  4. 


JOINDER  OF  PARTIEa 
See  AonoN,  1,  2,  8. 


JOINT  LIABILITY. 
See  Pabtnxbship,  6,  7. 


JOINT  MAKER 
See  EviDENCB,  10. 


JOINT  PURCHASER 
See  Statutb  ov  Fbaudb,  7. 
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JUDGMENT. 

Bee  Action,  3. 

Alimony,  1  to  5. 
Attachment,  4,  5. 
Canal  Board,  6,  6. 
Costs,  1  to  6. 
Evidence,  8  to  12,  16. 
Judgment  Creditor. 
Mortgage  Foreclosure,  1  to  6. 
Partition,  5. 
Partnership,  4. 
Practice,  8. 

Purchaser  Pendente  Lite,  1. 
Supplementary  Proceedings, 
1. 


JUDGMENT  CREDITOR. 

A  fraudulent  intent  being  established 
against  the  vendor  and  vendee  in 
a  conveyance  for  a  valuable  con- 
sideration, by  a  judgment  creditor 
of  the  vendor,  he  is  not  entitled 
to  Judgment  setting  aside  and 
annulling  the  conveyance,  but  only 
that  the  property  be  sold  and  his 
Judgment  paid  out  of  the  proceeds. 
Orr  V.  Gilmore.  345 

8ee  Redemption  from  Ezbcxttion 

Sale. 


JUDGMENT  DEBTOR 

See  Supplementary  PROCEEDiNaB, 
lto5. 


JUDICIAL  NOTICE. 

See  Executors  and  Administra- 
TORS,  11,  12. 


JUDICIAL  SALE. 


See  Mortgage  Foreclosure,  1  to  6. 


JURISDICTION. 

1.  An  order  under  §  294,  Code,  re- 
quiring one  having  property  of  or 
indebted  to  a  judgment  debtor  to 


appear  and  answer,  &c.,  is  within 
the  jurisdiction  of  the  judge  of 
the  county  to  which  execution  bus 
issued  on  the  judgment.  Miliar 
T.  Adame.  136 

2.  An  order  obtained,  on  incompe- 
tent evidence  of  jurisdictional 
facts,  ft  cm  a  court  of  recorti,  or 
officer  icting  judicially  in  deter- 
mining the  question  of  jurisdic- 
tion, is,  in  the  absence  of  bad  faith, 
protection  to  the  part^  instituting 
the  proceedings  therefor.  Id. 

8.  Six  propositions,  embracing  rules 
of  liability  of  parties  in  such  cases, 
stated  (per  Mullin,  P.  J.).       Id. 

See  Attachment,  1  to  4. 
Canal  Board,  5,  6. 
Municipal  Corporation,  1  to  5. 


JUSTICE  OF  THE  PEACE. 


See  Attachment,  1  to  4. 


JUSTIFICATION  OP  SURETIES. 


See  Sherifp,  1  to  5. 


KNOWLEDGE. 


See  Master  and  Sbrtaht,  8. 


LANDLORD  AND  TENANT. 

See  Attachment,  6. 
Lease. 


LANE. 
See  Way. 

LARCENY. 

1.  Upon  a  trial  for  larceny  from  the 
person,  where  the  proof  does  not 
warrant  a  finding  of  the  value  of 
the  property  at  less  than  $25,  a  re. 
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fusal  to  instruct  the  jury  that  the 
offence  is  petit  larcrny  unless  such 
value  dhall  b«  found  less  than  $25 
is  not  error.    lUggiiu  v.  T/t6  People. 

110 

8.  Mere  proof  of  the  taking  of  bills 
of  certain  denominations,  without 
proof  of  their  genuineness  as  bills 
or  circulating  media,  is  insufficient 
to  warrant  conviction  of  larceny. 

Id. 

8.  But  it  will  be  assumed  on  appeal 
that  there  was  evidence  of  genu- 
ineness u]X)n  the  trial,  if  the  bill 
of  exceptions  does  not  show  that 
it  contains  all  the  evidence  given. 

Id. 

4.  The  taking  of  property  from  the 
person  less  than  $25  in  value,  and 
of  bills  of  denominations  exceed- 
ing in  the  aggregate  that  amount, 
but  not  shown  to  be  genuine  hav- 
ing been  proved;  heul^  that  a  re- 
quest to  instruct  the  jury  that  there 
was  no  evidence  of  a  larceny  was 
properly  refused.  Id. 

6.  Held,  further,  that  a  conviction  of 
grand  larceny  would  be  sustained 
on  appeal,  in  the  absence  of  a  state- 
ment in  the  bill  of  exceptions  that 
it  contained  all  the  evidence  given 
at  the  trial  Id, 


LAY  WITNESS. 


Bee  Surrogate,  1. 


LEASE. 

1.  Consequential  damag[e  to  the  de- 
mised premises  resulting  from  the 
lessor's  acts  not  done  upon  them, 
and  not  depriving  the  tenant  of 
possession  of  any  part  of  them,  is 
no  defence  to  an  action  for  tho 
rent.     Oallup  y.  Albany  BaUtoay. 

471 

2.  Tho  defendant,  a  horse  railway 
company,  leased  the  plain tiiTs  pre- 
mises located  in  a  city  and  on  a 

Lansing — ^Vou  VIL  15 


public  street ;  on  which  street,  by 
permission'  of  the  municipality 
and  subjc't  to  the  latter^s  right  to 
repair,  alter,  &c.,  it  had  placed 
tracks  communicating  with  tho 
premises.  Afterwan^  under  a 
city  ordinance,  the  grade  of  the 
street  was  changed  and  the  com- 
munication removed  and  rendered 
impracticable,  materially  impair- 
ing the  value  of  the  plaintiff ^s 
occupancy.  Held,  that  the  plain- 
tiff's damages  were  not  a  defence 
to  an  action  for  rent.  Id. 

3.  Eddy  also,  that  they  did  not  arise 
out  of  the  same  contract  or  trans- 
action as  the  claim  for  rent      Id, 

4.  Whether  covenants  in  leases  may 
be  implied  as  at  common  law 
under  the  Revised  Statutes,  quere. 

Id. 

5.  But  the  covenant  for  quiet  enjoy- 
ment is  not  to  be  implied  as  ex- 
tending to  the  enjoyment  of  any- 
thing Deyond  the  demised  pre- 
mises. Id, 

6.  Nor  to  override  other  necessary 
implications  in  the  lease.  Id, 

7.  Mack  y.  PMdun  (42  N.  T.,  171) 
explained  in  this  particular.      Id. 

8.  Where  the  lessor  did  the  grading 
under  an  option  given,  by  the  or- 
dinance, to  the  owners  oi  adjoin- 
ing property, — ffeU,  that  in  so 
domg  he  acted  as  the  agent  of  the 
city,  and  his  act  was  the  act  of  the 
latter.  Id, 

0.  And  that  the  act  of  the  plaintiff 
not  being  willful  or  trespass,  the 
defendant's  damages  could  not 
be  counter-claimed  or  recouped 
against  his  claim  for  rent.  Id, 

10.  Where  taxes  are  assessed  upon 
the  demised  premises,  which,  by 
covenant  in  the  lease,  the  tenant 
is  to  pay,  but  refuses  to  do  so  on 
demana  after  warrant  issued  for 
their  collection,  the  lessor  may 
pay  the  same  and  recover  the 
amount  from  him.  Id. 

See  CORFORATXOK,  1  to  10. 
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LEGACY. 


1.  In  determining  whether  a  legacy 
to  a  corporation  would  increase 
its  property  beyond  what  the  law 
authorizes  it  to  hold,  the  indebt- 
edness of  the  corporation  for  its 
property  is  to  be  deducted  from 
the  estimata     Wetmore  r.  JPnrk&r, 

121 

2.  Where  there  was  a  bequest  of  the 
residuum  "  to  the  several  persons, 
corporations  and  societies  to 
whom  I  have  hereinbefore  made 
baquests,  in  proportion  to  the 
amounts  bequeathed  to  them  re- 
spectively,"—ifeW,  that  codicils, 
revoking  certain  general  legacies 
for  specific  objects,  did  not  affect 
the  interests  which  the  legatees 
took  in  the  residuum  by  reason  of 
such  prior  bequests.  Id. 

See  AocouNTiNG,  1,  2,  4. 
DsvisB,  6,  7,  8,  9  to  15. 

BXBCUTOBS   AND    ADMINISTRA- 
TORS, 1  tO  4.  8,  0,  10,  21,  22. 

Purchaser  Fendkntb  Litb,  1, 

2,3. 
Trusts  and  Trustees,  6,  7. 


LEGAL  MAXIMS. 
8te  Equitablb  Contsbsion,  1. 


LBQATESa 

Sm  Accounting.  

Executors  and  Administra- 
tors, 1  to  6,  21,  22. 


LEGISLATIVE  APPROPRIA- 
TION. 

8e$  Ck>RroRATioN,  10, 11, 


LEGITIMATE  HEIRS. 
Sm  Dbtxsb,  2, 8. 


LESSOR  AND  LS38SE. 

See  Attachmbnt,  6l 
Lease. 


LETTER 

See  Evidence,  24 

Husband  and  Wm,  2. 


LEVY. 
See  Attachment,  8,  4, 5, 7,  ft,  ^ 


LIABILITT. 
fi0eRBCEivER»4,  5,<S. 


LICENSE. 
See  Attachment,  8. 

PRBSCRIFTIOIir,^  L 


LOAN. 
See  Attachment,  ft. 


LOCAL  ACTION. 
See  Nbgliosngb,  7. 


LOWVILLE. 
See  YiiAAOBi.  1  to  6. 


MALICIOUB  ACTS. 
See  HiQHWATB,  3. 


MAP. 

See  Contract  fob 

Estate,  8. 
I        Evidence,  15. 
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MARITIME  TORT. 
See  MumciPAL  CoapoRATioN,  8,  4. 


MARRIED  WOMEN. 

1.  Under  the  existing  statutes  of  this 
State  an  action  at  law  cannot  be 
maintained  against  a  married  wo- 
man by  her  husband  upon  a  con- 
tract to  pay  him  for  services  ren- 
dered to  her  by  him  personally. 
(MiT^LBR,  P.  J.,  contra.)  Pifrkifu 
V.  FtrkinM,  19 

t.  The  acta  conferring  additional 
privileges  upon  married  women, 
were  passed  solely  to  enfranchise 
married  women  and  to  protect 
their  property,  and  were  not  in- 
tended to  confer  any  additional 
rights  or  privileges  upon  the  hus- 
band.   (  P.  POTTSB,  J.)  Id, 

8.  The  nature  of  the  marital  relation 
requires  that  a  contract  claimed  to 
have  been  made  between  husband 
and  wife  to  pay  for  services  ren- 
dered, should  be  carefully  scrutin- 
ized with  a  view  to  ascertaining 
whether  the  services  were  not  per- 
formed voluntarily  and  as  a  part 
of  their  respective  duties  to  each 
other,  and  where  the  agreement  to 
compensate  for  services  rendered 
cannot  be  conclusively  shown,  or 
clearly  inferred  from  the  facts,  no 
recovery  should  be  allowed.  (Per 
Mtllbr,  P:  J.)  Id. 

4.  A  married  woman,  having  signed 
a  note  as  principal,  with  her  hus- 
band as  surety,  sent  her  order  to 
the  payee  requesting  that  the  mon- 

2B  be  sent  to  her  by  the  holder  of 
e  order,  and  they  were  paid  there- 
upon to  such  holder.  HM^  that 
although  the  presumption  might 
be,  from  this  payment,  that  the 
money  was  received  by  her,  and 
applied  to  benefit  her  estate,  yet 
this  presumption  was  overcome  by 
proof  that  the  moneys  were  actu- 
ally paid  to  the  husband  by  the 
party  receiving  them.  Prendergcut 
Y.BanL  489 

5.  8»  kM,  upon  tlie  authority  of 
irWtov.JfijAe«(88N.Y.,871).  Id, 


See  AOKHOWLEDOMBNT,  1,  1 

Consideration,  8. 

Duress,  1,  2,  8. 

Statutes  of  Limitation,  4,  & 


MASTER  AND  SERVANT. 

1.  Employes  in  special  and  danger- 
ous services  should  be  fitted,  by 
the  habits  of  carefiilness,  obedi- 
ence, &c.,  which  are  necessary  for 
their  safe  performance.  Sizer  v. 
ByracuMy  Anghamton  d.N.  T.  R, 
B.  CV».  67 

2.  If  one  is  employed  for  such  ser- 
vices with  knowledge  of  his  lack 
of  such  fitness,  0.^ ,  one  known  to 
be  disobedient  where  the  safety  of 
his  fellow-servants  requires  im- 
plicit obedience,  the  employer  Is 
liable  to  his  other  servants  or  em- 
ployes for  injury  resulting  from 
such  lack  of^  fitness ;  but  it  is 
otherwise  where  knowledge  of  the 
unfitness  is  not  brought  home  to 
the  employer  ;  or  it  seems  to  one 
who  acts  for  the  employer  (a  cor- 
poration) in  hiring  employes  for 
the  service.  *       Jd. 


MEASUIU:  OF  DAMAGE& 


iSw  Damages. 


MEDICAL  TESTIMONY. 

See  SUBBOGATBy  1 


MEMORANDUM. 
See  EvmKHGB,  20. 


MENTAL  CAPACITY. 

See  SuBBoeATB,  1,  2. 
Wnjj;  1,  2, 8. 


MERGER. 
See  Byidbncb,  t8. 
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MBTE8  AND  BOUNDS. 
See  Mortgage,  1. 


MISREPRESENTATIONS. 
See  Principal  and  Agent,  8. 


MISTAKE. 

See  Evidence,  8. 
Insurance,  5,  6^ 


MONEY  DUE. 


See  Contract,  6. 


MONEY  HAD  AND  RECEIVED. 
See  Action,  4 


MONEY  PAID. 

iSM  Sufflementart  Proceed- 
ings, 8. 


MORTGAGE. 

When  the  description  in  a  mortgage 
of  real  estate,  situated  in  a  city, 
correctly  gives  the  street  number 
of  the  lot  intended  to  be  roort- 
ffaged,  but  by  metes  and  bounds 
describes  an  adjoining  lot,  subse- 
quent purchasers  of  the  lot  desig- 
nated by  the  street  number,  having 
constructive  notice  of  the  mort- 
gage, may  rely  upon  the  descrip- 
tion by  metes  and  bounds  as  bein'g 
the  correct  one  of  the  premises  con- 
veyed, and  are  not  charged  with 
notice  sufficient  to  put  them  upon 
inquiry,  as  to  the  property  in- 
tended, by  the  fact  that  the  street 
number  is  correctly  stated.  Thorn- 
eon  V.  Wilcox.  376 

Ses  Accord  and  Satisfaction,  1. 
Estoppel,  1. 
Evidence,  8,  4,  5. 


See  Insurance,  1. 
Practice,  7. 
Recording  Act,  1,  3, 8. 


MORTGAGE   FORECLOSURE. 

1.  Upon  a  mortgage  foreclosure,  tbe 
premises  havingl>een  sold,  the  title 
to  the  property  proved  defective 
by  reason  of  the  owners  of  the 
equity  of  redemption  not  being 
made  defendants;  thereupon  the 
sale  was  vacated  by  order  of  Uur 
court,  and  a  second  sale  ordered 
after  bringing  in  the  proper  partHs. 
The  referee  who  made  the  first 
sale  returned,  to  the  purchaser,  all 
of  the  depa<dt  made  at  that  SRle, 
excepting  his  fees  and  expenses. 
Held^  it  not  appearing  that  the 
plaintiff  or  bis  attorneys  were 
guilty  of  negligence  in  not  making 
the  proper  parties,  l^e  purchaser 
upon  the  first  sale  was  entitled  to 
be  refunded,  out  of  the  surplus 
moneys  arising  on  the  second  sale, 
the  balance  unpaid  him  upon  his 
deposit,  with  interest  thereon,  and 
the  amount  paid  by  him  for  ser- 
vices of  counsel  and  official  searches 
in  investigating  the  tiUe.  Baf- 
nor  T.  Selmee,  4HM) 

3.  So  ordered,  however,  without  pre- 
judice to  a  motion  by  the  owner 
of  the  equity  of  redemption,  to 
compel  the  plaintiff  to  refund  such 
moneys.  Id. 

8.  Morris  v.  Mowaii  (2  Paige,  586) 
held  applicable  and  followed.    Id. 

4.  The  rules  governing  the  rights  of 
purchasers  and  of  referees  upoa 
sales  under  judgments  of  mort- 
gage foreclosure,  where  the  title  is 
defective,  stated  by  Inoraham,  P. 

J.  Jd, 

See  Pleading,  1,  3. 


MOTION. 

See  Alimony,  1, 4. 
Practice,  1. 
supplemrntart 

XN03,  1. 
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MULTIPLICITY  OF  SUITS. 
See  Action,  3. 


MUNICIPAL  CORPORATION. 

1.  A  city  common  council  having 
aothonty  to  pass  ordinances  to 
preserve  its  harbors  and  water 
channels,  and  "to  prevent  and 
punish  the  casting  and  depositing 
therein,  or  the  causing  to  be 
floated,  drifted  and  deposited 
therein,  of  any  substance  which, 
in  tlieir  judgment,  may  be  liable 
to  obstruct  tlie  same ;  to  prevent 
and  remove  all  obstructions  tiiere- 
in  and  to  punish  the  authors  there- 
of,'* may  pass  an  ordinance  impos- 
ing penalties  for  depositing,  &c., 
certain  substances  in  a  particular 
river,  or  the  canals,  raceways,  &c., 
leading  into  it,  which  is,  in  fact,  a 
harbor  or  water  channel,  without 
declaring  therein  that  the  river  is 
such  harbor  or  channel,  and  that 
the  substances  so  deposited,  &c., 
may  get  into  or  tend  to  obstruct 
the  same.  OUy  of  Ogdentimrgh  v. 
Lyon.  215 

2.  Accordinc;ly,  a  complaint  for  de- 
positing, &c.,  prohibited  substan- 
ces in  Uie  river  named  in  the  ordi- 
nance, stating  that  the  river  is  a 
harbor  or  water  channel  of  the 
city,  states  a  cause  of  action.    Id, 

8.  Assuming  that  the  United  States 
courts  have  exclusive  jurisdiction 
of  maritime  torts,  and  that  placing 
obstructions  in  navigable  waters 
is  such  a  tort,  still  the  State'  legis- 
lature may  confer  upon  munici- 
palities, where  navigable  waters 
and  harbors  exist,  pofice  authority 
over  the  same,  and  the  violation  of 
a  refi;ulation  adopted  by  the  muni- 
cipal autliority,  within  the  power 
conferred,  is  within  the  jurisdic- 
tion of  the  State  courts.  Id, 

4.  Hdd,  accordingly,  that  this  court 
has  jurisdiction  of  an  action  for 
the  recovery  of  a  penalty,  pre- 
scribed hj  such  an  ordinance,  for 
its  violation,  and  that  the  act  of 
the  legislature  under  which  the 
ordinance  was  passed  was  valid. 

Id, 


See  Contract,  2,  8. 

Statdtb  of  Fbaudb,  1  to  7. 
Town  Railroad  Commission- 
BBS,  1  to  4 

VlLLAGBa 


MUTUAL,    OPEN  AND  RUN- 
NING ACCOUNT. 


See  Account,  8. 


NATURALIZATION. 

iSw  Aleebns,  2. 


NEGLIGENCE. 

1.  The  omission  to  look  both  up  and 
down  a  railroad  track  before  ai- 
te^mpting  to  cross  it,  is  such  negli- 
gence as  prevents  a  recovery 
against  the  railroad  companv  in 
case  of  accident  Haight  v.  N,  T. 
Central  R  R.  Co,  11 

2.  It  is  no  excuse  if  the  precaution 
is  neglected  until  too  late  to  avoid 
an  approaching  train.  Id, 

8.  There  is  an  implied  duty  on  the 
part  of  shippers  of  dangerous 
goods  to  give  notice  of  their  nature 
to  the  carrier,  or  persons  acting 
for  him,  in  receiving  them.  Bar- 
ney V.  BursCenbinder,  210 

4.  Omission  to  perform  this  duty  is 
negligence,  and  renders  the  ship- 
per liable  for  the  consequences. 

Id, 

5.  If  an  agent,  in  the  course  of  his 
ordinary  employment,  ships  such 
goods  without  notice  of  their  na- 
ture, the  principal  is  liable.        Id. 

6.  The  defendant  shipped  nitro- 
glycerine to  Los  Angelos,  Cal.,  by 
the  plaintiff,  a  carrier,  without 
notice  of  the  nature  of  the  ship- 
ment The  package  leaked  and 
was  taken  by  the  defendant  to  a 
warehouse  of  San  Francisco  for 
examination,  and,  while  being 
opened,  exploded,  damaging  the 
warehouse    and     freight    stored 
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there,  ndd,  that  the  defendant 
was  liable  for  the  damages,  al- 
though the  opening  of  the  pack- 
age was  the  direct  cause  of  the 
explosion.  Id, 

7.  Hdd,  further,  that  although  the 
damages  were  in  part  to  real  es- 
tate in  California,  an  action  for 
their  recovery  was  in  its  nature 
personal  and  transitory,  and  might 
be  brought  wherever  the  defend- 
ant could  be  found  and  served.   Id, 

See  MiUBTBR  and  Servant,  1, 2. 
Kailroad  Compant,  1-,  8. 
Stock  Certifcatb,  2  to  5. 

YlLIiAQBS,  8. 


NEW  YORK  CITY  AND 
COUNTY. 

1.  The  provisions  of  section  8  of 
chapter  882  of  Laws  of  1870,  pro-, 
hibiting  the  board  of  supervisors 
of  New  York  county  from  creat- 
ing any  new  office  or  department, 
iSkc,  are,  it  aeeme^  embraced  within 
the  title  of  the  act,  and  constitu- 
tional (Per  Davib,  J.)  Drake  v. 
MiKym-ofN,  F.  840 

2.  Section  6  of  chapter  264  of  1858, 
by  which  the  police  justices  are 
empowered  to  appoint  for  their 
courts  **8uch  other  clerical  help 
*  *  *  as  shall  be  deemed  ne- 
cessary by  the  board  of  supervi- 
sors," does  not  give  the  appoint- 
ing power  to  the  supervisors,  but 
to  the  justices.  Id, 

8.  £G^,  accordingly,  that  an  appomt- 
ment  under  that  section  of  an  as- 
sistant clerk,  ratified  by  the  board 
of  supervisors,  waA  not  an  appoint- 
ment by  the  supervisors,  and  not 
prohibited  by  section  8  of  chapter 
282  of  the  Laws  of  1870.  Id, 

4.  The  restriction  upon  the  power 
of  increasinfi^  salaries,  made  by 
section  11  of  chapter  876  of  the 
Laws  of  1869,  is  within  the  scope 
and  title  of  that  act  td, 

6.  The  board  of  supervisors  of  New 
York  by  resolution  fixed  the  plain- 
tiff*s  salary  as  assistant  clerk  of  the 
Police  Court  at  the  same  amount 


allowed  to  the  cleiks  of  that 
court.  The  amount  of  salary  allow- 
ed to  these  clerks  had  been  fixed  at 
^,500  and  increased  to  $4,000. 
Hdd^  the  increase  being  illegal  un- 
der chapter  876  of  1868,  that  the 
resolution  of  the  supervisors  most 
be  construed  to  have  intended  the 
amount  2at{/^y  allowed  to  those 
clerks,  viz.,  $2,500,  and  that  plain- 
tiff must  be  deemed  to  have 
known  the  illegality  of  the  in- 
crease. Id. 

6.  The  non-presentment  for  audit  of 
a  claim  for  official  salary  against 
the  city  of  New  Yorlc^  accrued 
during  1871,  to  the  board  of  audi- 
tors created  by  chapter  9  of  1872, 
does  not  work  a  forfeiture  of  tbe 
claim,  but  only  of  the  right  to  de- 
mand payment  out  of  the  moneys 
raised  under  the  provisions  of  that 
act  Id, 

7.  The  provisions  of  section  10  of 
chapter  876  of  1866  are  applteable 
only  to  the  appropriations  made 
by  that  act.  Id, 


NEW  YORK  CLEARING- 
H0U8K 

Bee  Norn  ahd  Buj^  1  to  $. 


NOTES  AND  BILLS. 

1.  In  the  New  York  Olearing-honas 
Association,  checks  received  for 
clearance  are  credited  to  the  sender 
and  char]^  to  the  drawee.  Their 
validity  is  not  open  to  dispnte 
there,  but  must  be  settled  by  the 
parties,  who  are  to  receive  and 
return  disputed  checks  on  the 
same  day  to  the  sender,  who  must 
reimburse  the  drawee.  Whether 
checks  paid  throu^  the  cleuing- 
house  and  chargea  by  the  drawee 
to  his  customer  are  pa:d  within  the 
rule  which  charges  a  di-awee  with 
the  responsibility  of  mistaking  liis 
drawer's  signature,  qmsre,  HUtjf 
wmntBank  v.  NatwfyBd  Medhomd 

197 


2.  But  held  that  repayment  by  the 
sender  of  checks  so  paid  ia  a  miver 
of  the  rule.  Id, 
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8.  80,  also,  does  it  wa^ve  delay  of 
the  drawee  beyond  the  day  in  re- 
Uirning  the  check.  Id 

4-  Nor  is  a  repayment  induced  by 
threat  to  discontinue  exchanges 
void  for  coercion.  Jd. 


5.  The  M.  and  M.  Bank,  a  member 
of  the  clearing-house,  and  agent 
there  for  the  plaintiff,  which  was 
not,  received  from  the  latter  on  dif- 
ferent days  several  forged  checks 

•  taken  on  deposit  from  the  forger. 
The  M.  and  M.  Bank  credited  the 
checks  to  the  plaintiff  and  sent 
them  to  the  clearing-house,  where 
the  M.  and  M.  Bank  was  credited, 
and  the  defendant,  the  drawee, 
another  member  of  the  clearing- 
house,  charged  with  them.  The 
dei'endant,  without  noticing  the 
absence  of  a  private  marlc  under- 
stood between  them,  charged  the 
checks  as  received  from  the  clear- 
ing-house to  the  supposed  drawers. 
On  receipt  of  the  last  check,  seve- 
ral days-  after  the  receipt  of  the 
others,  the  defendant  discovered 
the  forgery,  nnd  on  the  same  day 
tendered  the  checlcs  and  demanded 

Sayment  of  them  from  the  M.  and 
[.  Bank,  wliich  referred  it  to  the 
plainUff.    The  plaintiff  had  mean- 
whUe  paid  the  forger's  drafts  to 
the  amount  of  the  checks  deposited, 
and  refused  to  pay.     The  M.  and 
Ji.  Bank  then  gave  the  defendant 
its  own  check  lor  the  last  of  the 
forged  checks,  and  the  defendant 
sent  the  remaining  forged  checks 
with  the  M.  and  M.  Bank's  check 
through  the  clearing-house  to  the 
M.  and  M.  Bank.    The  latter,  com- 
plying   M'ith    the   clearing-house 
rules,  paid  them  all  and  charged 
the  amounts  to  the  plaintilf 's  ac- 
count, and  sent  the  latter  the  four 
forged  checks.    Tlie  plaintiff  re- 
tained the  checks  and  tendered 
them  the  next  day  to  the  defendant 
and  demanded  payment  and  was 
fefused.    Some  twenty  days  after, 
the  plaintiff  sent  them  by  its  agent, 
the  M.  and  M.  Bank,  through  the 
clearing-house  to  the  defendant, 
which  paid  them  and  direct]y*re- 
tumed  them  through  the  clearing- 
house to  the  M.  andM.  Bank,  with 
notice  that  if  they  were  sent  back 
through  the  clearing-house  it  would 
diacontinue  its  exchanges  with  the 


M.  and  M.  Bank.  The  latter  bank 
returned  and  charged  the  checks 
to  the  plaintiff.  The  plaintiff,  as 
assignee  of  the  M.  and  M.  Bank, 
sued  to  recover  the  amount  of  the 
checks 

BM,  that  the  M.  and  M.  Bank  had 
waived  its  right,  if  any,  to  insist 
upon  the  acts  of  the  defendant  as 
payment  of  a  forged  check  by  the 
drawee,  and  had  affirmed  the  acts 
of  the  defendant  in  obtaining  re- 
payment Id, 

6.  That  the  waiver  was  not  void  for 
coercion.  Id. 

7.  That  having  received  the  checks 
and  passed  them  to  the  plaindff's 
credit  in  its  ordinary  account,  the 
H.  and  M.  Bank  became  actual 
owner  of  the  checks  and  was 
rightly  treated  as  principal ;  but 
hM^  also,  that  if  not  nghtly  so 
treated  it  might  not,  as  sf  ent  of 
the  plaintiff,  refund  to  the  defend- 
ant without  actual  authority.    Id. 

8.  ndd,  further,  that  the  plaintiff 
havinff  given  authority  to  the  M. 
and  M.  Bank  to  act  for  it  under 
the  clearing-house  rules,  which 
required  it  to  act  as  principal,  the 
plaintiff  was  bound  as  to  third 
parties  by  the  acts,  as  prhicipal, 
of  the  M.  and  M.  Bank.  Id. 

9.  The  defendant  drew  a  draft  or 
order  in  plaintiff's  tavor  (not  nego- 
tiable), which,  if  accepted  and 
paid,  was  to  pay  a  balance  of  an 
account.  There  was  an  account 
between  the  defendant  and  the 
drawee,  which  they  afterward  set- 
tled, but  the  balance  was  in  the 
drawee's  favor,  and  no  allowance 
was  made  for  the  draft.  HM^  that 
the  defendant  was  not  discharged 
by  the  plaintiffs  &ilure  to  pre- 
sent the  draft  and  give  notice  of 
non-payment.    Stewart  v.  Millard. 

87S 

See  Consideration,  1  to  4 
evidsncb,  19. 
Marbibd  Women,  4,  5. 


NOTICIL 

See  AaBicuLTuaAL  BociBTr,  fll 
Appeal,  L 
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804  AttachhrnT)  7. 
Mortgage,  1. 
Negligence,  8  to  7. 
Notes  and  Bills,  9. 
Pledge,  8. 
Practice,  1,  8. 
PuHCHASEB  Pendente  Lite,  1, 

2,8. 
Recording  Act,  2, 8. 
Stock  Certificate,  4. 
Summons. 


NUISANCE. 


See  HiGHWATB,  1. 


OBJECTION. 
See  pRAcncB,  8. 


OFFICE. 


See  Election,  1  to  7. 


OFFICER. 

See  Attachment,  4,  5. 
Contract,  2,  8., 
Sheriff. 


ONUS  PROBAND! 

See  Evidence,  6,  7. 

Executors  and    ADMnnsTRA- 

TORS,  4. 

Village,  4,  6. 


OPTION. 

See  Lease,  8. 

ORDER 

See  Alimony,  1, 4. 
Afpbal,  1. 

JURISDICTiON,  1, 2,  8. 

Practice,  1, 2,  8,  9. 
Supplementary      Proceed- 
.INGS.  1, 2. 


ORDINANCE. 

See  Lease,  2,  8,  8,  9. 

Municipal   Corporatioh,  1 
to  5. 


PAROL  AGREEMENT. 
See  Accord  and  Satisfactxoh,  1. 


PAROL  EVIDENCE. 
See  EviDENCB,  19. 


PARTICEPS  CRIMINia 
See  Corporation,  7  to  IOl 


PARTITION. 

1.  An  objection  in  partition,  that  the 
complaint  does  not  aver  that  the 
plaintiff  is  in  possession  of  the 
premises,  is  too  late  when  first 
made  on  appeal  after  Judgment ; 
and  it  seems,  although  no  posses- 
sion should  be  proved.  Bawell  v. 
Milk,  1^ 

2.  It  seems  the  objection  should  be 
taken  by  demurrer  or  answer.  ItL 

8.  Constructive  possession  as  the 
tenant  in  common  of  an  undivided 
share  of  the  premises  is  sufficient 
possession  to  support  the  action. 

4.  Where  there  is  actus!  possession 
by  the  tenant  for  life,  it  may  be 
maintained  between  the  remam- 
der-men  in  fee;  and  this  is  so 
where  the  remainder  in  fee  is 
liable  to  be  divested  foi  the  bene- 
fit of  the  survivors,  upon  the  death 
of  one.  J^- 

5.  The  estate  of  a  tenant  for  life,  in 
possession,  was  sold  under  a  moit- 
cage  of  it.  A  remainder-man  in 
fee  brought  partition  against  hi^ 
co-tenant  (an  infant)  in  the  remain- 
der, which  was  liable  to  be  di- 
vested by  the  death  of  either,  with* 
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out  issae,  for  the  benefit,  of  the 
other,  and  joined  the  purchaser  as 
a  party,  against  whom  there  was 
judgment  by  default.  A  decree 
was  made  for  sale,  payment  of  the 
value  of  the  life  estate  in  gross, 
and  investment  of  the  balance  for 
the  benefit  of  the  remainder-men, 
and  payment  of  the  income  and 
principal  according  to  their  rights 
and  interests.  On  appeal  by  the 
defendants  the  decree  was  af- 
firmed. Id. 

6.  It  seems  section  448  of  the  Code 
was  intended  to  retain  all  the  pro- 
visions of  the  Revised  Statutes  in 
relation  to  the  partition  of  lands, 
with  the  simple  exception  of  chang- 
ing it  from  a  proceeding  by  peti- 
tion to  an  action  under  the  Code. 
Botekrans  v.  White,  486 

7.  The  wife  of  a  tenant  in  common 
need  not  join  as  plaintiff  with  him 
in  an  action  to  partition  his  pro- 
perty. She  is  a  necessary  party, 
but  more  fittingly  a  defendant  than 
plabitiff.  Id. 

8.  An  objection  that  she  is  made  de- 
fendant, and  not  a  co-plaintiff, 
with  her  husband,  could  not  avail 
other  defendants  in  the  action.  Id. 


PARTNERSHIP. 

1.  Where  a  partner  sells  his  interest 
in  his  firm,  including  the  stock 
and  excepting  the  accounts  and 
indebtedness  due  it,  to  his  copart- 
ners, the  sale  covers  amounts 
which  the  vendees  have  tailed  to 
pay  in  as  partners  to  mak6  their 
respective  shares  of  the  capital 
stock  equal  to  the  capital  paid  in 
by  him,  as  well  as  their  liability 
for  moneys  withdrawn  by  them 
from  the  fimL   Flynny.Fuh.  117 

2.  One  enteicd  into  a  sealed  contract 
for  street  repairs  with  a  municipal 
corporation,  then  took  a  partner, 
with  wiiom  he  performed  the  work 
and  agreed  to  share  the  profits, 
and,  after  the  completion  of  the 
work,  died.  /d 

8.  Udd^  that  the  remaining  partner 
could  not  sue  at  law  for  the  mo- 
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neys  due  on  the  contract  or  any 
part  of  them.  Duff  v.  Gardner.  1G.5 

4.  Heldy  further,  the  corporation 
having  paid  the  money  into  court, 
and  procured  a  substitution  of  the 
deceased  partner's  executor,  as 
defendant,  that  the  latter  was  en- 
titled to  judgment  for  the  amount 
duo.  Id. 

5.  And  it  seems  the  executor  would 
be  bound  to  fulfil  the  contract,  on 
decease  of  the  contractor,  and  en- 
titled to  receive  the  price  of  work 
done  after  his  testator's  death.  Id, 

6.  Upon  the  representation  of  one 
of  the  partners  that  M.  was  to  be 
taken  into  the  firm  of  J.  L.  B.  & 
Co.  at  a  certain  day,  in  which  re- 
presentations M.  joined,  the  plain- 
tiffs sold  and  delivered  goods  for 
the  new  firm,  to  be  paid  for  after 
the  day  named  ;  the  new  firm  waa 
not  formed,  and  notice  of  this  fact 
was  not  given  to  the  plaintiffs, 
who,  after  the  day,  took  the  note 
of  J.  L.  B.  &  Co.  for  the  goods. 
Held^  that  M.  was  jointly  liable 
with  the  partners  for  the  goods. 
StOu  V.  Meyer.  190 

7.  In  an  action  to  recover  against 
H.,  the  plaintiffs  might  prove  what 
the  statement  was,  on  the  faith  of 
which  the  goods  were  sold.       Id. 

8.  By  an  agreement  in  writing  be- 
tween the  members  of  an  associa- 
tion it  was  provided  that  the  plain- 
tiff, a  member  thereof,  sliould  fur- 
nish certain  infonnation  to  such 
association,  not  specifying  whether 
b^  parol  or  otherwise.  The  asso- 
ciation afterward  resolved,  with- 
out assent  of  the  plaintiff,  that 
such  information  should  be  entered 
by  him  upon  books  provided  for 
that  purpose.  Ueld^  in  an  action 
brought  for  an  accounting  against 
other  members  of  tlie  association, 
that  a  finding  that  plaintiff  was 
bound  to  comply  with  the  resolu- 
tion, when  notified  to  do  so,  was 
sufficiently  favorable  to  defend- 
ants.   Luce  V.  UarUhorn,         ^\ 

9.  Whether  the  plaintiff  was  bound 
to  comply  with  a  resolution  by 
which  the  terms  of  the  original 
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agreement  were  yaried,  without 
assenting  thereto,  quere.  Id, 

10.  The  nile,  that  the  property  of  a 
partnership  sliall  he  tiist  applied 
to  the  payment  of  the  debts  before 
any  division  of  the  assets,  applies 
where  one  of  the  members  is  to  be 
compensated  for  his  services  out 
of  the  profits.  Id. 

11.  But  an  amount  due  a  member 
tor  services,  out  of  profits,  as  shown 
by  an  account  rendered  him,  and 
acted  on  by  the  partnership,  is  re- 
coverable, although  a  greater 
claim  by  a  stranger,  as  to  which 
the  partnership  denies  liability, 
and,  not  noticed  in  the  account, 
is  proved  in  the  action.  Id. 

12.  Nor  can  the  partnership  avail  it- 
self of  such  a  claim  against  it  as  a 
defence  to  the  recovery  without 
pleading  it  as  such.  Id. 

See  Devise,  14 

Kajlboad  Compaht,  1. 


PARTY  TO  ACTION  AND 
PROCEEDING. 

Hee  Agoouittino,  1  to  6. 
Certiorari,  6, 6, 7. 
Dbvibb,  14.  

EXBOUTORS    AND    ADMINISTKA- 
TOR8,  18  to  23. 

Partition,  7,  8. 

PuaCHABSR  rENDBKTB  LiTB. 


PARTY  TO  FRAUD. 
See  Husband  and  Wife,  1,  8. 

PABSWAY. 


PATENT-RIGHT. 

See  T&ADE-MABK,  4. 


PAYMBMT. 

See  Contract,  6. 

Notes  AND  BrLLA,9. 

PRINCIPAIi  AND  AaKRT,  I,  S. 


PAYMENT  INTO  COURT 
See  PASTNBBflfliP,  4. 

PEDIGREE. 
See  EviDBircB,  Id. 


PENALTY. 

See  Damages,  1  to  3. 
Gams  Laws,  1. 
Municipal  Cobforaizoh,  4b 


PERFORMANCE. 
See  CoNTRAOTf  4,  i 


PERSONAL  OOVENANT. 
See  Rbcbxybr,  1  to  7. 


PETIT  LARCENY. 
See  Labcekt,  1  to  8. 


PETITION, 

See  Certiorari,  1, 5, 6. 
Executors  and 
TORS,  16, 16. 


PHYSICIAN. 
Bee  SuBBOOATB,  1. 

PLACE  OF  BIRTH 
See  Etidbncb,  ^ 
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PLEADING. 

1.  kn  answer  in  foreclosure,  alleging 
the  invalidity  of  the  mortgage  in 
suit,  and  title  to  the  premises 
under  a  subsequent  mortgage,  is 
not  a  counter-claim,  but  an  equi- 
table defence.     Caryl  V,  WtUutiM. 

416 

2.  An  answer  in  an  action  to  fore- 
close a  mortgage,  that  it  is  of  no 
binding  effect  and  no  lien  upon 
the  premises  described  in  the  com- 
plaint, Lb  a  statement  of  a  conclu- 
sion unsupported  by  fiMsts,  and 
unavailing.  Id, 

8§e  AcTioir,  1,  2. 
Corporation,  11. 
Evidence,  1. 
Insukancb,  6. 

MUNICIFAL  CoRPORATIOir,  2. 

Partition,  1. 
Partnership,  12. 
Sheriff,  1. 


PLEDGE. 

1.  A  pledgee  who  purchases  the 
pledge  at  public  sale  is  not  chazgc- 
able  with  conversion.  Bryan  v. 
Baldwin.  174 

2.  If  the  purchase  is  invalid,  the 
relation  of  pledgor  and  pledgee 
are  unchanged.  Id. 

3.  Where  stock,  pledged  as  collate- 
ral to  a  note,  due  at  a  certain  dav, 
with  authoritv  to  sell  on  default, 
was  sold  by  direction  of  the  pled- 

r,  and  purchased  by  him,  at  pub- 
auction,  after  two  dajrs*  writ- 
ten notice  of  the  time  and  place 
had  been  left,  in  the  absence  of 
the  pledgor,  at  his  office,  with  a 
person  in  charge  thereof, — Hddy 
that  the  pledgee  became  legal Iv 
vested  with  the  title  and  the  pled- 
gor could  not  oflset  the  actual  value 
of  the  stock  against  the  pledgee's 
cUiim  for  the  balance  of  the  note. 

Id. 

4.  The  opinion  of  Sha^,  J.,  in 
Granite  Banky.  Ayers  (16  Pick., 
892),  upon  the  sumciency  of  the 
notice  of  sale,  approved  and  fol- 
lowed. Id. 


POLICE  AUTHORITY. 


8es  Municipal  Corporation,  8,  4. 


POLICE  COURT  CLEfiK. 

See  New  York  Cnr  and  Countt, 
1  to  8. 


POLICE  JUSTICES. 

See  New  York  Citt  and  Couhtt, 
ItoS. 


POSITIVE  AND  PEREMPTORY 
8TATUTR 

See  Canal  Board,  1. 


POSSESSION. 


See  RBCM>BDnffo  Acr,  8. 


POWER  IN  TRUST. 
See  DsYiBB,  9,  10. 


POWER  OF  ATTORNEY. 
See  Stock  Cbrtoicatb,  1  to  4. 


POWER  OP  SALE. 
See  EquiTABLB  CoNVKBaiON,  1,  2. 


POWER  TO  SUB. 
5m  Corporation,  12  to  16. 


POWERS. 

See  Devibb,  0,  10,  18. 

Trusib  A2ID  Trubtrbs,  1  to  8. 
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PRACTICE. 

1.  An  order,  vacating  an  order  of 
discontinuance  without  costs  un- 
less the  plaintiff  shall  pay  the 
defendant's  attorney's  costs,  en- 
tered pendente  lite  on  the  stipula- 
tion of  the  plaintiff,  his  attorney, 
and  the  defendant,  who  was  insol- 
vent, after  notice  from  defendant's 
attorney  forbidding  discontinu- 
ance without  pa3rment  of  his  costs, 
— Hdd^  to  be  proper  relief  on  mo- 
tion and  affirmed.  Warmer  v.  Cano- 
i»A.  36 

2.  Except  as  between  the  parties  to 
an  action,  it  is  discontinued  only 
only  upon  entry  of  the  order  there- 
for. Id. 

8.  Notice  of  claim  for  costs  before 

entry  of  the  order  is  in  time,  no 

value  having  been  paid  for  stipu- 

ating  to  discontinue.  Id, 

4.  Supreme  Court  Rule  40,  which 
provides  that  neither  party,  wliere 
a  feigned  issue  has  been  tried, 
sliall  question  the  rulings  at  the 
final  hearing  or  subsequently,  un- 
less he  has  moved  for  a  new  trial, 
does  not  preclude  the  court,  where 
the  case  is  brought  on  for  final 
hearing,  from  rejecting  the  verdict 
and  ordering  a  new  trial  «se  mero 
moiu,  or  from  deciding  the  ques- 
tion of  fact  for  itself.  Brown  v. 
Cliff<nxl.  46 

5.  And  the  court  may,  likewise,  ac- 
cept the  verdict  upon  the  facts 
found.  Id. 

6.  Questions  of  law  decided  on  ap- 
peal from  a  verdict  rendered  on  a 
feigned  issue,  are  res  judicata  in 
the  action.  Id. 

7.  Where,  in  an  action  alleging  that 
by  agreement  at  the  execution  and 
delivery  of  an  absolute  deed  it  was 
taken  as  mere  security,  a  feigned 
issue,  presentine  the  question 
whether  the  deed  was  made  and 
executed  as  security,  was  tried, 
and  the  jury  found  affirmatively, — 
HMy  that  the  finding  was  substan- 
tially that  the  agreement  averred 
in  the  complaint  had  been  made. 

Id. 


8.  An  objection  does  not  lie  on  ap- 
peal because  a  judgment  gives  the 
relief  intended  more  minutely  than 
specified  in  the  decision,  if  the 
relief  is  not  enlarged.  Appl^gate 
V.  Mane,  59 

0.  Reversal  by  the  General  Term  of 
an  order  denying  a  motion  in  the 
County  Court  to  set  aside  pro- 
ceedings does  not  without  an  order 
to  that  effect  set  them  aside.  MU- 
lerY,  Adam*.  181 

10.  No  request  bavmg  been  made  on 
the  trial  to  submit  a  controverted 
fact  to  the  jury,  it  becomes  the 
prpvince  of  the  court  to  determine 
the  fact,  and  its  decision  is  final. 
BxeeUior  Fire  Insurance  Co.  v. 
Boyallne,  Co.  188 

11.  Where  a  charge  to  the  jury  con- 
siders the  testimony  only  on  one 
side,  and  the  counsel  for  the  other 
side  objects,  without  requesting  a 
charge  upon  the  remaining  testi- 
mony, he  has  no  benefit  from  the 
exception.    Magoverningv.  JStapie. 

219 

12.  Where  an  action  is  brought  in 
equity  and  the  demand  is  for  purely 
equitable  relief,  the  trial  of  ques- 
tions of  fact  bv  the  court  is  in  its 
discretion.     &j^ord  v.    Marqtus. 

249 
See  Affbal,  1. 
Certiorari. 
Equitable  Relief,  3. 
Jurisdiction,  1. 
Larceny,  1  to  6. 
Prescription,  1. 

SUKMONS,  1. 

Tenants  in  Coiocok,  4  to  7. 


PRACTICE  ON  APPEAL. 
See  pRAcncB,  8,  9. 


PRACTICE  ON  TRIAL. 
See  Practice,  4  to  8, 10,  11,  121 

PRESENTMENT  OF  BILK 
See  Notes  and  Buaa,  9. 
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PRESCRIPTION. 

In  an  action  to  restrain  tlip  defend- 
ant, an  owner  and  occupant  of  ad- 
Joining  premises,  from  interference 
with  the  plaintiff's  ri&rht  to  draw 
water  ii'om  a  well  thereon,  the 
court,  upon  a  finding  that  by  ar- 
rangement between  the  builder  of 
the  well  and  owner  and  occupant 
of  the  plaintiff's  lot  it  had  been 
owned  and  used  in  common  by  the 
adjoining  owners  and  their  suc- 
cessors m  titles,  under  claim  of 
right,  gave  judgment  for  plain- 
tiffs, ileld^  error,  as  the  finding 
was  not  a  suflacient  foundation 
upon  which  to  base  an  inference 
of  right  by  prescription,  but 
amounted  to  a  finding  of  a  mere 
license.    AppUgate  y.  Morte,      59 


PRESUMPTION. 

See  AcnoN,  4. 

Attachmbnt,  2. 
Easement,  4 
Evidence,  6,  7. 
Executors  and  ADHrniaTRA- 

TORS,  4,  15. 
Jurisdiction,  2, 8. 
Married  Women,  4,  6. 
Principal  and  Agent,  2. 
Railroad  Company,  2. 
Will,  1,  2. 


PRINCIPAL  AND  AGENT. 

1 .  The  respective  agents  of  the  plain- 
tiff and  defendant  agreed,  on  their 
behalf,  that  the  defendant  should 
pay  a  part  of  his  indebtedness  to 
the  plaintiff  in  satisfaction  of  the 
whole,  partly  in  cash,  partly  in  the 
defendant's  note.  The  note  of  de- 
fendant was  given,  and  the  defend- 
ant's agent  gave  the  draft  of  his 
(the  agent's)  firm,  drawn  on  New 
York  m  favor  of  the  plaintiffs,  in 
payment  of  the  cash.  Udd^  that 
the  taking  of  the  draft  of  the 
agent's  firm  in  part  payment  was 
a  sufficient  consideration  for  the 
discharge  of  the  claim,  and  an  ac- 
tion to  recover  the  balance  was 
not  maintainable.    Bliss  v.  Swarie. 

156 


2.  Held,  further,  that  the  giving  of 
this  firm  draft  by  the  agent  could 
not  be  regarded  as  payment  of  the 
money  of  his  principal,  but  was 
presumptively  to  advance  the 
funds  of  his  firm.  Id. 

3.  The  plaintiff  made  a  contract  to 
sell  his  real  estate  upon  the  advice 
of  his  agent..  Some  two  days  after 
the  latter  took  an  assignment  from 
the  vendee  and  made  a  new  con- 
tract for  sale  to  other  purchaser 
at  an  increased  price.  He  then  in- 
formed the  plaintiff  that  his  (de- 
fendant's) a.ssignor  had  sold  the 
property  to  the  last  vendees,  and, 
suppressing  the  price,  obtained 
from  him  a  deed,  with  considera- 
tion in  blank  to  be  filled  in,  to  the 
purchasers.  /feW,  that  the  defend- 
ant's confidential  relation  to  the 
plaintiff  continued  until  after  the 
execution  of  the  deed,  and  that  the 
plaintiff  was  entitled  to  the  benefit 
of  the  increased  price.  Bain  v. 
Brown,  50a 

See  Corporation,  1  to  5, 
Husband  and  Wife,  8. 
Insurance,  2,  4. 
Lease,  8,  9. 
Negligence,  6,  6. 
Notes  and  Bills,  5, 8. 
Real  Estate  Brokers,  1 , 2. 


PROBATE  OF  WILL. 

Service  of  citations  to  probate  of  a 
will  before  the  surrogate  by  a  party 

interested,  is  legal  and  valid  Wet- 
mare  V.  Parker.  131 

fiwWiLL,  8. 


PROCEEDINGS  SUPPLEMENT- 
ARY TO  EXECUTION. 

See  Exempt  Pbofbbtt,  1. 


PROFITS. 
See  Partnership,  10,  11. 
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PROinSSORT  NOTES. 

8b$  Etidkncb,  19. 
Notes  Ain>  Bills. 


PROPERTY     EXEMPT     FROM 
EXECUTION. 

See  EzBKPT  Pbofbrtt. 


PROPOSAL. 


See  Statutb  of  Fbauds,  1. 


PROTECTION  BY  ORDER. 


See  JuRisDicnoH,  2,  8. 


PUBLIC  OFFICER 

See  ATTAOHiaENT,  4,  5. 
Shbrifv. 


PUBLIC  POLICY. 
See  Contract,  1,  2,  8. 

COBFOBATION,  7  tO  10. 


PURCHASER 

See  EviDiBRGB,  17,  18. 
Gamr  Laws,  1. 
mortoaob,  1. 

MORTOAGB  FORBOLOfiUBB,  1  tO  6. 

purchabbr  pendente  lltb. 
Recording  Act,  1,  2,  8. 
Sheriff,  6,  7. 
Trusts  and  Trustees,  1  to  4 


PURCHASER  PENDENTE  LITE. 

1.  It  seems  one  who  takes  title  to 
land  from  a  party  to  an  action, 
pending  in  regard  to  it,  is  charged, 
as  his  grantee  would  have  been, 
by  the  Judgment.  SaHAury  v. 
Jfersa  359 


2.  A  charge  by  will  upon  land  fcillows 
the  land  in  the  hands  of  devisees 
of  the  original  devisee  thereof 
and  their  grantee,  especially  if 
the  latter  whs  chargeable  with  ac- 
tual notice  of  proceedings  involv- 
ing the  question  of  su(^  chargp, 
and  that  an  action  lies  against  them 
in  equity,  by  the  executor  of  the 
devisee,  for  its  recovery.  /ft 

8.  And  this  is  so  where  the  execu- 
tor might  have  paid  the  legacy  oat 
of  the  personal  estate  boque&tiied 
to  Uie  devisee,  and  was  also  admin- 
istrator, with  the  will  annexed,  of 
the  devisee,  and  had  administered 
his  personal  estate  without  pro- 
vision for  the  legacy ;  the  property 
of  both  estates  having  been  aa- 
ministered  under  the  provisions  of 
the  wills  and  directions  of  the  sur- 
rogate in  proceedings  to  which 
they  were  parties.  IdL 


QUESTIONS    OF    LAW    AK* 
FACT. 

See  Evidencb,  5. 
Finding. 
Practice,  6, 10. 


QUITCLAIM  DEED. 
See  Estoppel,  2, 8. 

QUO  WARRANTO. 

See  Election. 


RAILROAD  COMMISSIONERS. 
See  Town  Railroad  Coxmib- 

8I0NER8. 


RAILROAD  COMPANY. 

1.  A  railroad  company  which  sells 
passenger  tickets  for  its  own  road, 
with  the  ordinary  coupons  at' 
tached  for  connecting  roads,  to  a 
point  beyond  its  own  terminus,  is 
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the  absence  of  proof  of  agency,  as 
partner,  or  otherwise,  ror  such 
roads,  contracts  for  through  trans- 
portation to  that  point.  But  the 
intermediate  carriers  are  only  re- 
sponsible for  transportation  over 
their  respective  lines.  KesdevY, 
K  T,  Central  R.  R.  Co,  62 

2.  Upon  a  question  as  to  the  terms 
ef  the  contract,  in  the  absence  of 
proof  as  to  the  form  of  ticket,  it 
may  be  assumed  to  have  been  in 
the  ordinary  form,  viz. :  Entitling 
the  holder  to  the  passage  on  pre- 
sentation of  the  coupons  to  the 
carriers  named  therein.  Id. 

8.  Where  it  was  shown  that  the 
plainti£F  purchased  a  ticket  from 
the  railroad  company^  for  convey- 
ance  over  its  own  Ime,  with  cou- 
pons attached  for  connecting  roads, 

,  and  received  on  delivery  of  her 
baggage  a  check  marked  with  the 
name  of  each  road,  and  that  the 
defendant,  the  last  carrier,  failed 
to  deliver  the  baggage  for  the 
check  at  the  point  of  destination, 
HM^  that  there  was  no  proof  of 
delivery  to  the  defendant  or  of 
loss  while  in  its  possession,  and 
that  the  defendant  was  not  liable. 

Id, 

8ei  CoRPOiiATioN,  1  to  10. 

HaBTRR  and  bERYAlTT,  1,  2. 
IfTlBaUGENCE,  1,  2. 


RAILROAD  MUNICIPAL 
BONDS. 

Si$  CiERTiosAia,  1  to  8. 


RATIFICATION. 


Sbe  COBPOSATTON,  4. 


REAL  ESTATE  AGENT. 

Bk  Fklhcipal  Am)  Aqbht,  3. 
Rkal  Eotatb  Brokers,  1,  2. 


REAL  ESTATE  BROKERS. 

1.  Real  estate  brokers,  emploved  as 
middle-men,  to  bring  purchasers 
together  to  enable  them  to  make 
their  own  bargain,  may  charge 
commissions  to  Doth  parties.  J^- 
gd  V.  Gould,  177 

2.  They  are  not  agents  to  buy  and 
sell,  and  not  within  the  rule  which 
prohibits  their  acting  without  con- 
sent as  agent  for  both  buyer  and 
seller.  Id, 


REAL  ESTATE  CONTRACT. 

See  Contract  fob  Sale  of  Real 
Estate. 
Real  Estate  Brokers,  1, 2. 


RECEIVER 

1.  An  assignment  running  in  the 
name  of  J.  P.,  receiver,  &c.,  and 
signed  "J.  P.,  receiver,"  contained 
a  covenant  that  the  assigned 
claims  were  due  and  unpaid.  Mdd^ 
that  J.  P.*s  intention  was  to  cove- 
nant officially,  not  individually. 
Livingston  v.  Fettigrew,  405 

2.  Otherwise  the  intent  to  make 
a  personal  covenant  should  have 
been  expressed.  Id, 

8.  Whether  a  receiver  may  not  cove- 
nant, as  receiver,  that  claims  are 
due  and  unpaid,  qxtere.  Id. 

4.  Having  so  covenanted,  however, 
he  is  not  liable  personally  on  his 
covenant.  Id. 

6.  Cases  in  which  executors,  admin- 
istrators and  trustees  have  been 
held  personally  liable  upon  their 
covenants,  distinguished.  (Per 
Miller,  P.  J.)  Id, 

6.  Whether  the  covenant  made, 
without  prior  agreement  therefor, 
on  giving  a  written  assignment  of 
the  claims,  and  after  the  sale  and 
the  delivery  of  a  bill  of  sale,  with- 
out new  consideration,  is  sup- 
ported by  any  consideration,  quere 
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RECIPROCAL  DEMAND. 
See  Account,  8. 


RECITAL. 


See  Evidence,  17. 


RECORDING  ACT. 

1.  If  a  m()rtga<]je  given  to  secure  an 
existing  indebtedness  extends  the 
time  for  its  payment,  there  is  a  new 
consideration,  making  tlie  mort- 
gagee a  purchaser  for  value  under 
the  recording  act.  Gary  v.  White,  1 

2.  Where  the  mortgagor  secured  his 
indebtedness  by  a  mortgage  which 
postponed  the  time  of  payment  for 
six  months,  but  was  upon  land 
already  conveyed  by  the  mort- 
gagor, Held,  the  mortgagee  having 
no  knowledge  or  constructive  no- 
tice of  the  deed,  that  he  need  not 
repudiate  the  mortgage  for  fraud 
and  proceed  on  the  original  indebt- 
edness, but  might  foreclose.       Id. 


8.  The  conveyance  was  made  by  the 
mortgagor  through  a  third  person 
to  his  wife,  and  she  continued  to 
occupy  the  property  with  him,  and 
was  so  occupying  at  the  time  of 
the  execution  of  the  mortgage. 
Held^  that  the  mortgagee  was  not 
charged  with  notice  of  her  title  by 
reason  of  possession.  Id. 

See  MoRTGAas,  1 


I  RECOVERY  OF  JUDGMENT. 


See  Costs,  1  to  5. 


REDEMPTION  FROM  EXECU- 
TION BALE. 

1.  Proof  was  made  in  ejectment  that 
an  affidavit  on  a  creditor's  re- 
demption of  real  estate  from  exe- 
cution sale  was  presented  to  the 
sheriff,  of  search  in  the  county 
clerk's  office  for  the  redemption 


papers,  where  they  were  not  found, 
and  of  the  probable  destruction  f>f 
such  papers.  Ileld^  there  being 
no  distinct  objection  to  the  suffi- 
ciency of  the  search,  that  a  copy 
of  the  affidavit  was  properly  re- 
"ceived  in  evidence.  Bice  v.  Dn- 
fM,  898 

2.  The  redemption  is  not  Invalid,  at 
least  as  respects  the  debtor,  if  one 
of  several  judgments,  under  which 
the  creditor  purports  to  have  re- 
deemed, is  properly  certified  to 
the  sheriff.  Id. 

m 

8.  And  an  affidavit  proceeding  upon 
all  the  judgments,  but  stating  the 
amount  due  on  each,  is  sufficient  to 
support  redemption  under  the  one 
judgment  properly  certified.     Id, 

4.  And  to  redeem  from  the  redeem- 
ing creditor,  the  judgments  im- 
properly authenticated  would  not 
be  entitled  to  payment.  Id. 

5.  Qtiere^  whether  the  judgment 
debtor  may  question  the  sufficien- 
cy of  the  creditor's  payments  on 
redeeming  from  another  credi- 
tor. Id. 

6.  An  affidavit  that  the  affiant  "  is 
the  person  to  whom  the  above 
several  de^ribed  judgments  are 
assigned,  and  that  the  same  are 
true  copies  of  the  original  assign- 
ments of  such  judgments,"  that  he 
"carefully  compared  them  with 
such  original  assignments,  and 
that  they  are  true  copies  of  such 
original  assignments,"  proved  by 
copy,  the  original  being  lost, — 
Held,  a  substantial  compliance 
with  the  statute.  Id. 

7.  Slight  variations  in  the  verifica- 
tion of  the  assignment  are  not 
fatal.  Id. 

8.  The  sheriff's  certificate  of  redemp- 
tion, in  connection  with  his  deed, 
held  to  establish  that  the  affidavit 
and  accompanying  papers  were 
properly  presented  to  and  left  with 
the  sheriff.  Id. 

9.  Held,  also,  that  the  authority  of  a 
bank  cashier  to  assign  its  judg- 
ment would  be  presumed  from  the 
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execution  of   an  assignment  by 
him.  Id, 

10.  The  sheriflf's  certificate  of  re- 
demption is  prima  fade  evidence 
of  the  facts  stated  in  it.  Id, 

11.  The  regularity  of  the  proceed- 
ings to  redeem  may  be  presumed 
ft-om  recitals  in  the  sheriiTs  deed. 

Id, 

12  An  original  sherifTs  certificate 
of  redemption,  proved  by  copy  on 
the  trial  as  lost,  mav  be  used  as 
evidence  upon  appeal.  Id, 

18.  A  redemption  not  made  '*  on  or 

after  the  last  day  of  the  fifteen 

months"  held  valid,  although  not 

made  ^*  in  the  county  in  which 

the  sale  took  place.'*  Id, 

14.  The  homestead  exemption  act 
docs  not  affect  the  rights  of  cre- 
ditors to  redeem  from  execution 
sales  made  under  judgments  dock- 
eted prior  to  the  record  of  the  no- 
tice of  exemption.  Id. 


REFEREE. 

5m  Action,  4. 

MobtqaoeForeclobubb,  1  to  6. 


REFORMATION    OF   CON- 
TliA^CT. 

Bee  Insurance,  5. 


REINSURANCE. 


Bee  Insubancb,  3,  8. 


REMAINDER 

See  Devtbs,  1. 
Pabtition,  4,  6. 


RENT. 

iSSe^  Lease. 
Lansing — ^Vol.  VIL        77 


REPRESENTATIONS. 

See  Husband  and  Wife,  1,  3. 
Pabtnebshif,  6,  7. 


REPUGNANCY. 
See  Deyisb,  13. 


REPLEVIN. 
See  Shebiff,  1  to  6. 


RESCISSION  OF  CONTRACT. 

See  Contract  for  Sale  of  Rbai« 
Estate,  1, 5. 
Husband  and  Wife,  2. 


RESIDUARY  ESTATE. 

See  Devise,  6, 7,  8.  9  to  14. 
Legacy,  2. 


RESCINDING  RESOLUTION. 
See  Canal  Board,  4. 


RES  JUDICATA. 


See  Practice,  7. 


RESOLUTION. 

See  Canal  Boabd,  4 
Pabtnebbhif,  8,  9. 


RETURNS. 


See  Election,  1  to  7. 


REVERSAL  OF  JUDGMENT. 
See  Attachubnt,  4,  5. 
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RKVER8AL  OF  ORDER. 
Set  Fbacticb,  0. 

RESERVATION. 
8e6  TVa^  1,  a. 

RESIDENT  ALIENS. 
See  Alzbhb,  1,  2. 

RETURN. 
Bee  Cebtiorabi,  7. 

RIGHT  OF  WAY. 

RIVERS. 
Bee  MuinciPAL  Cobfobation,  1  to  6. 

SALARIES. 

Bee  New  Tobk  Citt  ahd  Cottbtt, 
4  to  8. 

BALE  OP  COLLATERALa 
Bee  Pledgb,  1  to  5. 

BALES  OF  CHATTELS. 

Bee  Account,  1,  2,  8. 
Contract,  6. 
Eytoencb,  20  to  27. 
Btatutb  of  Fbaitds,  7. 

BALE  OF  REAL  ESTATE. 

Bee  Contract  fob  Salb  of  Real 
Estate. 
Real  Estate  Broeebb,  1, 2. 


SCHNAPPS. 

Bu  TBADB-lCABKy  8. 


SEARCH. 

Bee  Contract  fob  Salb  of 
Estate,  1,  8. 


SECONDARY  EVIDENCB. 

Bee  Redemption  fbom  Exbcdtiov 
Sale,  1. 


SECURITY. 


Bee  Devise,  14. 


SERVICE  OP  CITATION. 
Bee  Probate  of  Well,  1. 


SERVICES. 

Bee  Married  Woicen,  1  to  4. 
Pabtnbbshif,  10,  11. 


SHERIFF. 

In  an  action  to  charge  a  sheriff, 
upon  a  recovery  by  tbe  plamtiffas 
defendant  in  replevin,  the  com- 
plaint averring  tbat  the  anreties 
failed  to  justify  and  no  new  sure- 
ties were  furnished  (Code,  §  210), 
and  "  that  tbe  defendant  became 
liable  therefor,^  no  denial  of  the 
averment  being  made  and  no  qnes^ 
tion  of  liability  by  reason  of  the 
failure  of  the  sureties  to  justi:^r 
raised  below,  it  seems  the  defeDa- 
ant*8  liability  on  tbat  ground  it 
conceded.    JaoffieimerY,  OampML 

157. 

If  the  sureties  turn  out  insnfQ- 
cient,  the  sheriff  is  liable  under 
section  210  of  the  Code,  in  hke 
manner  as  they  are.  M 
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8.  Failnre  of  the  sureties  to  justify 
is  satisfactory  evidence  in  an  action 
against  'the  sheriff  that  they  were 
not  qualified,  and  notwithstanding 
their  affidavit  to  the  contrary 
attached  to  the  undertaking.     ItL 

4.  Accordingly,  if  on  exception  to 
their  sufficiency  the  sureties  fail 
to  justify,  are  not  accepted,  and 
new  ones  are  not  furnished,  the 
sheriff  is  liable  for  moneys  recov- 
ered with  the  property  by  the 
defendant  in  replevin.  Id, 

5.  An  agreement  to  discharge  the 
sheriff  from  liability  for  non-justi- 
fication of  the  sureties,  upon  his 
delivery  to  the  defendant  of  the 
property  replevined,  is  illegal  and 
voio.  Id, 

6.  Neglect  of  the  sheriff  to  return  the 
execution  does  not  affect  rights 
acquired  by  purchasers  at  a  sale 
regularly  made  under  it  PhUUpa 
v.  Schiffer,  847 

7.  The  principal  object  of  the  act  of 
1885  (chap.  189)  was  the  protection 
of  8heri&  by  creatine  a  statutory 
mode  of  evidencing  the  claims  of 
assignees  of  their  certificates  of 
sale,  without  which  they  could  not 
be  eampdled  to  convey  to  such  as- 
signees. The  sheriff  may  waive 
the  protection,  and  if  he  does  so 
and  convevs  to  an  actual  assignee, 
the  title  of  his  grantee  will  not  be 
affected  by  omission  to  prove  and 
file  the  assignment  of  the  certifi- 
cate. Id. 

See  Attachment,  4,  6,  7  to  10. 
£yn>SNCB,  17. 

Rbdsmftion  fbom  Execution 
Saia 


SHERIFFS  CERTIFICATE. 

See  EviDENCB,  17. 
Sheriff,  7. 


SHERIFFS  DEED. 

See  EviDENCB,  17, 18. 
Sheriff,  tf,  7. 


SHERIFFS  SALE. 

See  Evidence,  17, 18. 
Game  Laws,  1. 
Sheriff,  6,  7. 


SHIPPERS. 


See  NsGLiaENCE,  8,  4. 


SIDEWALEa 
See  ViLLAOEa,  1  to  8. 


SLUICEWAY. 
See  HiGHWATB,  1,  2. 


BOCLAL  AND  RECREATIVE 
CORPORATIONS. 

See  EviDENCB,  8  to  12. 


SOLDIERS'  BOUNTY. 
See  ExEMFT  Propertt,  1. 


SOUNDNESS  OF  MIND. 
See  Wnx,  1,  3, 8. 


SPECIFIC  PERFORMANCE. 

See  Contract  for  Sale  of  Rbax 
Estate. 


STATE  COURTS. 
See  Municipal  Cobporationb,  8, 4. 


STATUTES  CONSTRUED. 

See  Aliens,  1,  2. 
Attachment,  7, 9. 
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866  Canal  Board,  1,  3. 
cjontract,  2. 
Costs,  1  to  5. 
Damages,  1  to  5. 

EXBGTTTORS    Ain>    ADMINISTRA- 
TORS, 16. 

Married  Women,  1  to  4. 

Partition,  6. 

Sheriff,  1,  3,  7. 

Statute  of  Limitations,  4,  5. 

YHiiiAGEs,  1  to  6. 


STATUTE  OF  FRAUDS.       ' 

1.  A  city  councQ  baying  designated 
the  plaintift^s  newspaper  as  **the 
official  paper,  in  accordance  with 
the  former  resolution  of  the  com- 
mon council,  establishing  an  of- 
ficial organ,**  the  resolution  re- 
ferred to  providing  for  publication 
of  its  proceedings,  and  the  city 
advertisements,  m  a  paper  to  be 
designated  for  a  term  of  three 
years,  at  a  certain  annual  sum,  and 
the  current  rates  for  advertise- 
ments, with  authority  to  the  city 
chamberlain  to  contract  with  the 
proprietors^ — Hdd^  that  the  reso- 
lution was  m  the  nature  of  a  pro- 
posaL  Argus  Co.  v.  Mayor  of  Al- 
lan^. 264 

2.  Eddy  also,  the  resolution  having 
been  entered  in  the  minutes  of  the 
council,  which  were  simed,  in  the 
discharge  of  his  duty,  bjr  its  clerk, 
and  an  acceptance  in  writing  hav- 
ing been  signed  bv  the  plaintiff 
and  filed  with  the  clerk,  that  there 
was  a  valid  contract  in  writing,  &c., 
under  the  statute  of  firauds.      Id. 

8.  3oheidt  where  both  pardes  had 
acted  under  the  agreement       Id. 

4.  The  fact  that  both  parties  pro- 
ceeded with  the  performance  is 
sufficient  to  warrant  the  conclusion 
that  the  clerk  was  either  originally 
empowered  to  subscribe  the  reso- 
lution in  behalf  of  the  corporation, 
and  in  that  manner  complete  the 
memorandum  required  by  the 
statute,  or  that  his  act  in  so  doing 
was  afterward  ratified  by  the  cor- 
poration.   (Per  Daniels,  J.)    Id. 

5.  Ohaae  v.  City  of  LoweU  (7  Gray,  35), 
approved  and  followed.  Id., 


6.  And  hdd^  that  if  the  resolatior 
required  a  contract  by  the 
chamberlain,  the  requirement  waf 
waived.  Id, 

7.  It  beinff  required  by  the  citj 
charter  that  a  resolution  involving 
an  appropriation  or  expendium 
of  moneys  be  passed  by  a  two 
third  vote  taken  by  ^eas  and  nay? 
and  entered  in  the  mmutes, — Ue^ 
that  the  resolution  did  not  require 
a  vote  in  this  manner,  as  the 
former  one  provided  for  the  ex- 
penditure, and  the  latter  provided 
a  party  who  should  perform  the 
work.  Id. 

8.  A  delivery  made,  under  an  un- 
written contract  for  sale  of  goods 
in  value  over  fifty  dollars,  to  one 
of  several  joint  purchasers  and  ac- 
ceptance by  him,  renders  the  con- 
tract valid  as  to  all.  SmUh  v.  MU- 
liken.  836 

See  Accord  and  Satisfaction,  1. 


STATUTES  OF  LIMITATION. 

1.  In  the  case  of  fraud  clearly  estab- 
lished, a  court  of  equity  ia  not 
barred  by  lapse  of  time  from 
granting  relief  where  the  cause  of 
action  arose  before  the  Revised 
Statutes.  Prindley.Beveridffe.  025 

3.  Statutes  of  limitation  contained  in 
the  Revised  Statutes  do  not  apply 
to  causes  of  action  or  defences  ac- 
cruing before  their  passage.       Id. 

8.  It  seems  that,  except  as  provided 
by  subdivision  6,  g  91,  of  the  Code, 
actions  for  specific  relief  in  equity 
are  to  be  brought  within  ten  yean. 
JSaUsbury  v.  Mor$g.  859 

4.  Under  section  101  of  the  Code, 
before  1870,  when  the  exception 
for  the  benefit  of  married  women 
was  stricken  out  by  amendment, 
their  disability  imder  the  statute 
of  limitations  was  not  continued 
after  death  in  behalf  of  their  estate. 
Dunham  v.  Sage.  419 

5.  Upon  a  married  woman's  decease, 
as  the  statute  stood  when  that 
amendment  was  made,  her  lepre- 
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sentatives  had  the  usual  time  from 
the  accruing  of  a  debt  in  her  favor, 
and  an  additional  one  year,  allow- 
ed by  tlie  last  clause  of  section  101, 
in  which  to  bring  an  action*      Id, 

6.  The  failure  of  an  appointment  of 
executors  upon  an  estate  does  not 
save  the  running  of  the  statute  of 


limitation. 

See  Account,  8. 
Evidence,  10,  11. 
Executors   and 
TORS,  8,  9. 


M 


Administra- 


STIPULATION. 
See  Practice,  1, 8. 


STOCK  CERTIFICATR 

1.  The  delivery  of  a  stock  certificate, 
as  collateral  security  for  an  indebt- 
edness, with  the  usual  power  of 
attorney  indorsed  thereon,  signed 
by  the  owner,  in  blank,  transfers 
all  the  owner's  title,  both  legal 
and  equitable,  subject  only  to  liens 
or  claims  of  the  corporation  ;  and 
after  such  delivery  the  holder  of 
the  certificate  and  power  may  alone 
cause  a  transfer  on  the  books  of 
the  company.  Smith  v.  American 
Coal  Go,  817 

3.  A  sale  of  the  original  owner's 
interest  in  the  stock,  made  after 
such  delivery,  under  an  attachment 
issued  in  an  action  against  him, 
passes  no  title  to  the  purchaser; 
and  the  company  having  trans- 
ferred the  stock  upon  their  books 
to  such  purchaser,  without  surren- 
der of  the  certificate,  are  liable  to 
the  real  owner  thereof.  Id, 

Z.  And  this  is  so,  although  the  by- 
laws of  the  company  provide  that 
"  no  transfer  of  stock  shall  be  valid 
unless  made  upon  the  books  of  the 
company  by  the  person  owning 
the  stock  or  his  attorney."        la, 

4  But  the  company,  having  no  no- 
tice of  transfer  of  the  certificate, 
are  protected  in  payment  of  divi- 
dends to  the  original  owner,  and 


in  admitting  him  to  vote  on  the 
stock,  until  transfer  on  its  books. 

Id, 


STOCKHOLDER 

See  Evidence,  8  to  12. 
Stock  Certificate. 
Town  Railroad  Commission- 
ers, 1  to  4. 


STOCK  PLEDGE. 


See  Plbdoe,  1  to  5. 


STOCK  POWER. 
See  Stock  Certifioatb,  1  to  5. 


STREET  NUMBER 


See  HoRTOAGB,  1. 


STREETS. 


See  Lbasb,  2,  8,  8,  9. 


SUBSCRIPTION. 
See  Town  RAiiiROAD  Commission- 

SR8,  1  to  4. 


SUBSTANTIAL  RIGHT. 


See  Appeal,  1. 


SUMMONS. 

An  action  to  recover  a  penalty  given 
by  statute  is  an  action  on  con- 
tract, within  the  meaning  of  sec- 
tion 129  of  the  Code,  and  the  sum- 
mons should  be  in  the  form  pre- 
scribed by  subdivision  1  of  that 
sectioo.  McCabe  v.  If,  T.  C.  db 
Hudson  B.  R  R  Co,  75 
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SUPERVISORS. 
See  New  York  City  and  County. 


SUPPLEMENTARY  PROCEED- 
INGS. 

1.  A  plain tifTs  attorney  received 
money  on  an  «£  parte  order,  in 
proceedings  supplementary,  from 
one  owing  tlie  judgment  debtor, 
having  knowledge  of  a  claim  for 
the  same  money,  and  of  a  suit 
pending  thereon  against  the  per- 
son up(m  whom  the  order  was 
made,  but  without  disclosing  these 
facts  to  the  judge;  the  person 
owing  had  been  examined  and 
admitted  the  indebtedness,  and  the 
judgment  debtor  swore  that  he 
had  owed,  not  that  he  did  owe 
him.  Judgment  was  recovered  by 
the  claimant,  and  the  defendants 
moved  against  the  attorney  for 
repayment  Heldj  on  appeal,  that 
the  motion  was  rightly  granted. 
Ftnoler  v.  Lowenstein,  167 

2.  Eddy  cUaOy  that  the  suppression  of 
the  facts  as  mentioned  was  an  im- 
position upon  the  justice  who 
granted  the  order,  and  that  resti- 
tution was  proper  on  that  ground, 
and,  against  an  attorney,  would 
be  enforced  by  attachment       Id, 

3.  The  attorney  having  stated  that 
he  had  paid  over  the  moneys  to 
the  plaintiffs  in  his  action,  he  being 
himself  one  of  them, — Heid^  that 
it  was  no  defence.  Id, 

4.  Nor  was  it  a  defence  that  the 
proceedings  were  taken  for  the 
benefit  of  plaintiff's  assignee,  no 
claim  of  payment  to  the  assignee 
being  made.  Id, 

See  Jttbibdiction,  1,  3,  8. 


SURETIES. 

See  Eyidencb,  19. 
Sheriff,  1  to  6. 


SURFACE  WATER. 
Bee  Highways,  1,  2. 


SURROGATE. 

1.  A  surrogate's  decision,  rejecting 
a  testamentary  paper  for  mentiu 
incapacity,  based  upon  the  dedd^ 
opinion  of  an  attending  physiciar 
whose  visits  were  infVequeut,  anc 
formed  from  the  condition  of,  aoc 
not  from  conversations  with,  tlu 
deceased,  against  the  testimony  d 
a  physician  speaking  not  from  in- 
terview, but  from  statement  of  the 
case,  and  of  lay  witnesses  whose 
intercourse  had  been  frequent, 
who  had  conversed  with  and  seen 
the  testatrix  transact  business,  and 
who  were  witnesses  to  the  paper 
though  conflicting  and  colored  b; 
evident  bias, — Beid^  not  to  Ik 
conclusive,  and  a  feigned  issue 
awarded  on  appeaL  CroUue  v 
Staek.  311 

2.  Entire  loss  of  mtellect  produdDg 
in  the  decedent  inability  to  under 
stand  what  he  is  doing  or  the  con 
tents  of  the  paper  when  read,  an 
necessary  to  warrant  its  rejectior 
on  the  ground  of  incapacity.    Id 


See  Executors   and 

T0R8,  11  to  IS. 

Will,  2. 


ADiciNisnu 


SURROGATE'S  COURT. 
See  Probate  of  Will,  1. 

SURBOGATB. 


TAX. 

See  Action,  1,  2,  S. 
Injunction,  1. 
Lease,  10. 


TAX-PAYER. 

See  Action,  1,  2,  8. 
Injunction,  1. 

Town  Railroad  Comxibsiqbi 
EBB,  1  to  4. 


TENANT  FOR  LIFE. 
Su  PARTmON,  4,  5. 
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TENANTS  IN  COMMON. 

1.  If  a  freshet  floats  the  wood  of 
diJOferent  owners  into  a  river  where 
the  property  of  one  is  mingled  with 
and  undistinguishable  from  that  of 
the  other,  the  owners  become  ten- 
ants in  common.  Moore  v.  Erie 
RaUuHiy  Co,  39 

2.  And  if  one  owner  gather  and  take 

{>ossession  of  the  whole,  he  is  not 
iable  for  conversion,  but  he  holds 
it  subject  to  the  other*s  right  to 
take  his  portion,  and  is  entiUed  to 
compensation  for  his  labor.       Id. 

8.  So  held  where  the  plaintiff  had 
piled  his  wood  before  the  freshet 
on  defendant's  premises.  Id, 

4.  In  trover  for  his  wood,  by  the 
plaintiff,  one  of  the  owners,  against 
the  defendant,  the  other  owner, 
who  had  ^thered  and  taken  pos- 
session of  It,  evidence  of  demand 
upon  the  defendant's  station  agent, 
not  shown  to  have  authority  to 
bind  the  defendant,  and  his  re- 
fusal,— Heldy  inadmissible.         Id. 

5.  So  also  is  evidence  that  defendant 
used  the  wood,  where  it  does  not 
appear  whether  sufficient  to  sat- 
isfy the  plaintiff's  claim  was  left. 

6.  There  being  no  proof  of  conver- 
sion, and  the  court  having  charged 
the  junr  that  the  plaintiff,  if  they 
found  for  hini,  was  entitled  to  in- 
terest from  the  time  of  conversion, 
—  Ueld^  that  it  was  virtually  a 
charge  that  there  was  evidence  of 
conversion,  and  error.  Id. 

See  Contract,  4,  6. 

Husband  and  Wife,  2. 
Paktition,  7, 8. 


TESTAMENTARY    CAPACITY. 
Bee  Will,  1,  2,  8. 


THREATa 

Bee  Duress,  2,  8. 

Notes  and  Bills,  4, 6. 


TITLE  DEFECTIVE. 
Bee  Mortoaoe  Foreclosure,  1  to  6 


TITLE  TO  CHATTELS. 

Bee  Attachment,  4,  6,  6. 
Contract,  6. 
Pledge,  1  to  5. 
Statute  of  Frauds,  7. 
Stock  Certificate,  1  to  5. 
Tenants  in  Common,  1, 2, 8. 


TITLE  TO  OFFICE. 


Bee  Election,  1  to  7. 


TITLE  TO  REAL  ESTATR 

Bee  Contract  for  Sale  of  Real 
Estate,  1  to  6. 
Purchaser  Pendente  Lite. 


TOWN  RAILROAD  BONDS. 

Bee  Action,  1, 2, 8. 
Certiorari,  1  to  8. 
Injunction,  1. 


TOWN     RAILROAD    COMMIS- 
SIONERS. 

1.  Commissioners  appointed,  pursu- 
ant to  statute,  to  subscribe  for  stock 
in  a  railroad  company,  on  behalf 
of  a  town,  have  no  authority  to 
bind  the  tax-payers  of  the  town, 
except  that  which  is  derived  from 
the  petition  presented  to  the  coun- 
ty Jud^e  for  leave  to  make  such 
subscription,  and  from  the  statute 
which  authorized  such  petition. 
Bocheeier,  N.  4b  Pa.  B.  R.  Oo.  i. 
OuyUr.  481 

2.  A  subscription  to  a  different  com- 
pany than  that  designated  by  the 
petition  or  for  a  larger  amount  of 
stock  than  that  authorized  Uiere- 
by,  is  void.  Id. 

3.  HeJd^  accordingly,  that  commis- 
sioners appointed  to  subscribe  to 
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the  stock  of  a  certain  railroad  com- 
pany had  no  power,  and  the  court 
ivould  not  compel  them  to  sub- 
scribe for  stock  of  a  company 
formed  by  the  consolidation  of 
that  company  with  another  under 
a  different  name  and  having  dif- 
ferent termini.  Id. 

See  Action,  1,  2. 
Injunction,  1. 


TOWNS. 

Bee  Cbrtiorari,  1  to  8. 
Injunction,  1. 
Town  Railroad  Commission- 

BBS. 


TRANSFER  OP  STOCK. 
See  Stock  Cebtihgatb,  l.to  5. 


TRANSITORY  ACTION. 


See  Negligengb,  7 


TRESPASS. 

See  Attachment,  4,  5. 
Damages,  1  to  5. 
Highways,  1,  2. 
Lbasb,  9. 
Tenants  in  Common,  3. 


TRADE-MARK. 

1.  The  employment  in  a  trade-mark 
of  a  term,  applicable  in  common 
use  to  a  particular  kind  of  general 
merchandise,  cannot  give  any  ei^; 
elusive  right  to  employ  it.  Wolfe 
V.  Burke,  151 

2.  Thus  **  schnapps,*'  intending 
abroad  alcoholic  drink  in  general, 
and  in  common  use  here,  Holland 
gin,  may  not  be  exclusively  appro- 
priated for  trade-mark  purposes. 

Id. 


8.  Protection  to  trade-marks  rests 
upon  the  principle  of  preventing 
the  fraudulent  appropriation  of  a 
name  by  wliich  only  the  product 
or  manufacture  of  another  is  de- 
signated, and  of  shielding  the  pub- 
lic against  deception  by  such 
means.    (Per  Gilbert,  J.)       Id. 

4.  The  distinctive  name  given  to  a 
new  commodity  becomes,  by  use, 
its  proper  appellation,  and  passes 
as  such  into  our  language,  and, 
excepting  rights  secured  by  patent, 
may  be  used  in  manufacturing  and 
seUing  the  article  by  any  one.  Id, 

5.  One  cannot  make  a  trade-mark  of 
his  name  to  the  exclusion  of  a  like 
use  of  it  by  another  of  the  same 
name,  the  use  of  it  by  the  latter 
being  fair  and  unaccompanied  by 
contrivance  to  deceive.  la. 

6.  Equity  will  restrain  one  claimhig 
an  exclusive  right  to  sell  under  a 
particular  trade-mark  designation, 
which  is  a  mere  name  for  a  kind 
of  general  merchandise,  from  in- 
terference, by  means  of  injunc- 
tions, circulars  and  threats  of 
prosecution  made  to  customers, 
with  the  trade  of  another  who 
uses  the  same  designation.         Id, 


TRIAL. 

See  Larceny. 

Practice,  4  to  8,  10,  11, 12w 
Tenants  in  Common,  (L 


TROVER. 

See  Action,  4. 

Tenants  in  Common,  1  to  7. 


TRUSTS  AND  TRUSTEES. 

1.  A  purchaser  of  land  from  a  trus- 
tee with  power  to  convey  only  on 
the  happening  of  an  event,  whidi 
is  a  condition  precedent,  must 
ascertain  at  his  peril  whether  the 
condition  has  lieen  fulfilled.  And 
this  is  so,  even  although  the  deed 
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recites  performance  of  the  con- 
dition.   Orinoold  v.  Perry,         08 

2.  It  is  otherwise,  under  a  condition 
subsequent,  under  1  R.  8.,  730,  § 
66.  l£ 

8.  Accordingly,  where  trustees  had 
power  to  sell  onlj^  in  case  there 
should  be  a  deficiency  of  income 
for  certain  purposes,  and  conveyed, 
reciting  the  condition  and  a  defi- 
ciency under  it, — /feW,  that  their 
conveyance  was  void,  it  appearing 
there  was  in  fact  no  such  de- 
ficiency. Id, 

4.  To  lustify  a  sale  the  trustees 
should  state  an  account  and  show 
a  deficiency  in  point  of  fact.  An 
offer  to  show  payments  of  portions 
of  the  income,  without  going  this 
length,  is  insufficient.  Id, 

5.  Trustees  should  proceed  for  settle- 
ment of  their  accounts  against  the 
eutuis  que  trust  before  assuming  to 
a(:t  on  a  fulfillment  of  the  con- 
dition. Id. 

6.  An  invalid  trust,  under  the  Re- 
vised Statutes,  will  not  be  upheld 
because  It  is  for  charitable  uses. 
Wetmore  v.  Parker,  121 

7.  But  a  bequest  to  a  corporation  to 
enable  it  to  carry  out  all  or  any  of 
the  purposes  for  which  it  is  created 
is  valid ;  and  this  is  so  although 
the  duration  of  the  trust  is  un- 
limited. Id, 


Bee  AccouimNO,  3,  8. 
Devise,  9,  10,  11, 18. 

EVIDEKCB,  8  to  12. 

Executors  and  Administra- 
tors, 1,  2,  5,  6,  7. 
Receiver. 
Villages,  1  to  6. 


TRUSTEES  OF  CORPORATION. 
See  EviDBNCB,  8  to  18. 


ULTRA  VIRES  CONTRACT. 

See  Corporation,  6  to  10. 
Lansino — ^VoL.  VIL      78 


UNDUE  INFLUENCE. 
See  Will,  2. 


UNITED  STATES  COURTS. 


See  Municipal  Corporation,  8,  4 


VALUABLE  CONSIDERATION. 


See  Judgment  Creditor,  1. 


VENDOR  AND  VENDEE  OF 
REAL  ESTATE. 

See  Contract  for  Sale  of  Real 
Estate. 
Evidence,  16. 


VENDOR  AND  VENDEE  OF 
CHATTELS, 

See  Contract,  6. 
Insurance,  1,  8. 
Judgment  Creditor,  1. 
Partnership,  1. 
Pledge,  1  to  5. 
Statute  op  Frauds,  7. 


VENUE. 


See  Negligence,  7. 


VERDicrr. 

See  Husband  and  Wife,  1. 
Practice,  4  to  8. 


VESTED  REMAINDER 
See  Devibb,  1. 


VILLAGES. 

1.   The  trustees  of   the  village  o( 
Lowville,  incorporated  under  the 
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general  act  for  the  incorporation 
of  villages,  have  no  power  under 
that  act  to  appropriate  the  moneys 
raised  for  highway  purposes  to 
inakins  or  repairing  sidewalks  in 
that  village.  Mtis  v.  Village  of 
LfiumUe.  434 

2  A  resolution  passed  by  the  inhab- 
itants of  that  village,  authorizing 
the  building  of  a  sidewalk,  which 
specifies  no  sum  to  be  raised,  is  of 
no  validity,  as  such  a  resolution  is 
expressly  prohibiied  by  the  thir- 
tieth section  of  the  general  law. 

Id. 

8.  Held,  however,  that  the  trustees 
being  made  commissioners  of  high- 
ways by  the  amendment  to  the 
charter  in  1800  (chap.  224),  they 
are  bound  to  make  repairs  out  of 
the  highway  fund  to  a  sidewalk 
where  its  condition  is  such  as  to 
endanger  the  safety  of  travelers  ; 
and  the  village  is  liable  for  the 
omission  to  make  such  repairs  to 
any  person  injured  thereby.       Id. 

4.  And  the  liability  of  the  village  is 
a^rmatively  established  by  proof 
of  Uie  charter  which  imposes  upon 
the  trustees  the  duty  of  raising 
moneys  for  highway  purposes,  as 
it  will  be  presumed  that  they  dis- 
charged their  duty.  Id. 

5.  The  onus  was  upon  defendant  to 
show  that  they  had  no  funds.    Id. 


VOID  CONTRACT. 
iSM  Contract,  1,  2,  8. 

COBPOSATION,  7  to  12. 


VOTE. 

Bee  Elbction. 

Statute  of  Frauds,  6. 


VOTE  ON  STOCK. 
See  Stoce  Cebtificatb,  4. 


WAIVER. 

See  Action,  4. 

Contract  for  Saub  of  Rbai. 

Estate,  1,  5. 
Notes  and  Bells,  3,  5,  6. 
Statute  of  Frauds,  6. 


WARRANTY. 
See  Insurance,  6. 


WARRANTY  OF  CHATTEL. 
See  Evidence,  28  to  32. 


WATERr^JHANNELS. 
See  Municipal  Corporation,  1  to  5. 


WATER-C0UR8K 

See  Easement,  2,  4. 

Municipal  Corporation,  1  to  5. 


WAY. 

1.  A  conveyance  of  land  and  a  pub- 
lic-house thereon,  by  metes  and 
bounds,  concluded  thus,  **  it  being 
the  intention  of  the  party  of  the 
first  part  to  convey  twenty-one  foot 
and  four  inches  of  the  north  part 
of  said  public-house,  together  with 
the  use  of  a  lane  or  passway,  twelve 
feet  wide,  from  the  green,  and  in 
rear  of  the  said  public-house,  to 
the  north  line  of  the  lot  above 
deeded,  to  be  kept  open  for  the 
purpose  of  passing  to  and  firom 
the  rear  of  said  public-house  to 
the  public  common."  Hdd^  the 
premises  over  which  the  way  ran 
being  included  in  the  grant  so 
qualified,  that  it  was  intended  to 
except  such  premises,  other  than 
the  use  thereof  as  a  way,  from  the 
deed.    B&tfcrd  v.  Marquie,      249 

2.  Held,  ftirther,  that  the  use  of  the 
way  was  not  reserved,  but  excepted 
firom  the  deed.  Id, 


^ 
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8.  And  that  the  exception  was  for 
the  benefit  of  the  grantor  and  his 
assigns.  Id, 

4.  Conveyance  of  the  use  of  a  way, 
subject  to  the  rights  of  a  third 
party  to  pass  over  it,  **  to  be  kept 
open  as  a  passway/'  held  to  intend 
that  the  passway  should  be  kept 
open  for  Uie  benefit  of  the  grantor 
and  his  assigns.  Id, 

6.  The  plaintiff's  claim  to  a  right  of 
way  being  based  on  his  user  under 
a  grant,  and  defendant's  acquies- 
cence and  recognition  of  his  right, 
heldf  that  the  user  was  evidence 
of  the  extent  of  the  right,  but  not 
to  prove  its  existence.  Id. 

6.  The  grantee  of  a  right  of  way  to 
one  piece  of  land  cannot  make  use 
of  it  to  pass  into  another  and  adja- 
cent piece.  id. 

7.  Thus,  a  right  to  use  a  way  from  a 
common  to  the  boundary  line  of  a 
particular  lot  will  not  authorize 
communication  with  an  adjacent 
lot  by  means  of  the  way.  Id. 

8.  Heldf  farther,  that  the  plaintiff  was 
only  entitled  to  a  limited  right  of 
way,  and  such  as  was  reasonably 
necessary  and  convenient  for  the 
purposes  of  the  grant,  and,  ac- 
cordingly, a  judgment  below,  lim- 
iting it  to  eleven  feet  in  height  and 
allowing  it  to  be  covered,  affirmed. 

Id. 


WIDOW. 


See  Deyisb,  12, 13. 


WILL. 

1.  To  enable  a  person  to  dispose  of 
his  pmperty  by  will,  it  is  not 
enough  that  he  should  be  found 
to  be  possessed  of  some  degree  of 
intelligence  and  mind ;  he  must, 
in  addition,  have  sufficient  mind  to 
comprehend  the  nature  and  effect 
of   the  act  he  is  pcrfomiing,  the 


relation  he  holds  to  the  various 
individuals  who  might  naturally 
be  expected  to  become  objects  of 
his  bounty,  and  to  be  capable  of 
making  a  rational  selection  among 
them.  (Per  Millbb,  P.  J.)  For- 
man  v.  Smith.  443 

2.  An  infirm  man,  aged  eighty-two 
years,  whose  mind  was  impaired, 
made  a  will  in  favor  of  the  family 
of  a  son  who,  for  a  time,  had  been 
a  favorite  with  him,  and  excluded 
other  children,  provided  for  in  prior 
wills.  The  will  was  contested; 
and  the  evidence,  among  other 
matters,  tended  to  show  that  the 
son  stood  in  confidential  relations 
to  his  father,  as  his  business  ad- 
viser, and  went  to  live  with  him 
less  than  a  month  prior  to  the 
execution  of  the  will,  exercising  a 
controlling  influence  over  him; 
that  other  children  were  excluded 
from  the  testator's  presence,  or  not 
permitted  to  see  him  alone,  and 
their  conduct  and  language  re- 
specting him  presented  to  him  in  a 
most  unfavorable  and  obnoxious 
light.  The  evidence  was  conflict- 
ing on  the  essential  points  of  ex- 
clusion, undue  influence,  &c.,  and 
the  surrogate  admitted  tlie  will. 
Held^  that  his  decree  should  be 
reversed  and  a  feigned  issue 
awarded.  Id. 

3..  A  will  and  codicil  were  executed 
by  a  person  eighty  years  of  age  ; 
neither  of  the  subscribing  wit- 
nesses, who  were  the  same  to  each 
instrument,  testified  to  his  mental 
capacity ;  one  of  tliem  thought  him 
not  of  sound  mind  at  the  exeou- 
Mon  of  either  paper,  the  first  being 
executed  in  April,  and  second  in 
June  following.  It  also  appeared 
that  in  the  succeeding  autumn  the 
testator  failed  to  know  his  chil- 
dren, and  inquired  how  many  he 
had,  and  could  only  name  some  of 
them.  Ileld,  that  the  surrogate's 
decision,  refusing  probate  of  the 
instruments,  should  be  affihned. 
Dumond  v.  Kiff.  465 

Su  Devibb. 

.   EXECUTOBB    AND    ADMINIBTRA- 
TORS,   8,  9,  10. 

pROBATB  or  Wn.i«. 

SUBBOOATB,  1,  2. 
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WITNESS. 
See  Sttrrooatb,  1,  3. 


WRIT  OF  CERTIORARL 


See  Ckrtiobabx. 


WRITT        AGREEMENT. 
See  EviDBNCK,  13  to  16. 


WRO^  J-DOER. 
See  Aonoiv,  4. 
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